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ABSTRACT
With the complexity and global nature of the oil and gas industry, there is a need for

effective dispute resolution procedures that are able to effectively resolve complex
contractual and multi-jurisdictional legal disputes. The study aims to examine the
transformative role of Alternative Dispute Resolution (ADR) in oil and gas contract
disputes in the context of the oil industry in Uganda. Alternative dispute resolution
(ADR) techniques such as arbitration and mediation can be an alternative to traditional
litigation and provide fast, cost-effective and confidential settlement processes. They
are particularly essential in an industry that could suffer significant financial loss and
damaged company relationships if delays occur. The study relies on the doctrinal
research technique to assess the effectiveness of alternative dispute resolution (ADR)
in the oil and gas sector and analyses various legal documents, judicial decisions, and
international treaties. The results of this study highlight how important strong legal
frameworks—like Uganda's commitment to the ICSID and the New York Convention—are
to improving the enforcement and dependability of ADR results. There are
disadvantages, including various country laws regarding the enforceability of ADR
decisions and general lack of party willingness to engage in ADR due to concerns about
fairness and enforceability of the process. The study makes a number of suggestions to
improve the ADR environment in the oil and gas sector. They involve introducing more
robust ADR provisions in oil and gas agreements to prevent future disputes, improving
the legal environment to support ADR processes and more education and training for
industry stakeholders of the benefits of ADR. The research aims to promote alternative
dispute resolution (ADR) in the oil and gas industry to ensure stability and effectiveness

of the industry in Uganda and beyond. This study fills a gap in the literature and



provides valuable guidance for industry, legislators and lawyers to help promote the

growth and viability of the oil and gas industry.
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CHAPTER ONE
INTRODUCTION

1.1. Background of Study

Through the structured negotiation process known as Alternative Dispute Resolution
(ADR), the parties to a dispute negotiate their own resolution with the assistance of
an impartial third party who has received ADR training. ' It describes a number of
techniques for settling legal issues outside of court.?Z The international petroleum
sector, ‘along with its associated construction projects’, ‘is one of the most dispute-
intensive industries in the world’ and ‘makes up the largest portfolio’ of state and
international disputes worldwide.3 ‘Disputes usually arise when an issue occurs which
has not been prepared for and agreed on in the principal agreement between the
parties’.4 The parties may be unable to anticipate all possible potential disputes,
mainly because ‘circumstances, economics, governments and parties invariably

change’ over the ‘long span’ of an international petroleum project.>®

Within the petroleum industry, there are four types of disputes. Firstly, the disputes
between states, which are ‘primarily boundary disputes’ concerning petroleum fields
‘that cross international borders, most of which are located in maritime-waters’.
Some examples include disputes between Libya and Malta, Cyprus and Turkey, as well

as Iran and Qatar. Secondly, the disputes between investors versus the state, which

! Albert Einstein, What is Alternative Dispute Resolution? (ABM Chambers, 1 April 2022)
?ttps://www.abmadvocates.com/what-is-alternative-dispute-resolution/ Accessed on 19/1/2023.

Ibid.
3 Timothy A. Martin, ‘Dispute resolution in the international energy sector: an overview’ [2011] 4(4)
Journal of World Energy Law and Business http://timmartin.ca/wp-content/uploads/2016/02/Dispute-
Resolution-in-Int-Energy-Sector-JWELB-Martin2011.pdf Accessed on 9/2/2023.
* Mohammad Alramahi, ‘Dispute Resolution in Oil and Gas Contracts’ [2011] 3 I.E.L.R
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2159702 Accessed on 9/2/2023.
> Timothy A. Martin, ‘Dispute resolution in the international energy sector: an overview’ [2011] 4(4)
Journal of World Energy Law and Business http://timmartin.ca/wp-content/uploads/2016/02/Dispute-
Resolution-in-Int-Energy-Sector-JWELB-Martin2011.pdf Accessed on 9/2/2023.
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may occur when governments significantly change the terms of the original deal or
nationalise or expropriate an investment. Thirdly, the disputes amongst petroleum
companies, which commonly occur between companies participating in a joint
venture or between operators and service contractors. ‘These disputes make up the
majority of disputes in which petroleum companies find themselves’.® Some examples
of cases which include disputes over quantity and quality of the products,
jurisdictional disputes, and disputes involving equipment.’ The final type of disputes
is between individuals and petroleum companies. They may occur, among other
reasons, when individuals initiate tort claims against petroleum companies, or when
individuals’ lives are negatively affected by an incident caused by these companies,
as the catastrophes occurred in Indonesia by the PT Lapindo Brantas and in Mexico by

the British Petroleum (‘BP’).2

All things considered, disagreements pose a serious danger to international petroleum
projects and can cost petroleum firms "millions of pounds.” As a result, it is crucial to
include procedures in petroleum agreements to settle disagreements in the future.
ADR is the aggregate term for these processes, which are alternatives to litigation.
The oil and gas sector is especially susceptible to conflicts because of its extensive
global exposure and dynamic environment. As this research report shall demonstrate,
the risks associated with disputes can be mitigated by parties utilising governing law

and dispute resolution clauses in contractual agreements within the sector.

® Karen Mills and Mirza A. Karim, ‘Disputes in the oil and gas sector: Indonesia’ [2010] 3(1) Journal of
World Energy Law and Business https://academic.oup.com/jwelb/article-abstract/3/1/44/1085884
Accessed on 9/2/2023.

” Anthony Connerty, ‘Dispute Resolution in the Oil and Gas Industries’ (2012) 20(1) Energy & Nat
Resources Journal https://rgu-repository.worktribe.com/OutputFile/ 1544215 Accessed on 9/2/2023.

8 Timothy A Martin, ‘International Arbitration and Corruption: An Evolving Standard’ (Institute for
Transnational Arbitration, 1 May 2019) http://www.timmartin.ca/qualifications/publications accessed
18/1/2023.
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The study employs a doctrinal research methodology, focusing on legal texts, case
law, international agreements, and statutory frameworks to analyze the role of
Alternative Dispute Resolution (ADR) in oil and gas contract disputes in Uganda. The
study looks into the role of alternative dispute resolution (ADR) procedures in the oil
and gas industry of Uganda. It provides a fair and thorough examination of the law
used to back up these mechanisms, including domestic laws like the Arbitration and
Conciliation Act, the Petroleum Act and the Civil Procedure Act, and international
treaties including the New York Convention, the ICSID Convention and the Energy
Charter Treaty. Additionally, the study considers the pros and cons of ADR when
compared to traditional litigation, including cost and efficiency, enforceability of the
outcomes, and the maintenance of commercial relationships. It also explores the legal
and contractual implications that can result when the contractual parties fail to meet
with with clauses in oil and gas contracts. The research concludes by suggesting
targeted policy reforms considered to fortify ADR frameworks, improve legal
predictability, and adopt extra effective dispute solution routines across Uganda's
upstream and downstream energy sectors. Eventually, this paper points out the

substantial influence of these mechanisms.

1.2. Problem Statement

Because there are many parties and interests involved, disputes in the oil and gas
sector can take a long time to resolve. Due to the potential for bad press, the delay
has a detrimental impact on the reputations of businesses and nations. Additionally,
disagreements in the sector typically include organizations and interests of different
countries (multinational corporations). These characteristics imply that, in order to

achieve efficacy, conflict settlement would be fevered over litigation. However,



others contend that in situations where punitive penalties should be awarded to
discourage future unlawful or careless behaviour, alternative dispute resolution (ADR)
may not be suitable. For instance, the court is in a better position to handle the case
and impose a penalty for the environmental harm caused if the petroleum corporation
breached environmental legislation.? Furthermore, because most ADR techniques do
not benefit from international enforceability under the NY convention, they confront
enforcement challenges both domestically and, more importantly, internationally.
They become less appealing for international petroleum deals as a result. It might
also be claimed that when disagreements include complicated legal problems,
litigation can be a better way to resolve them. Additionally, in contrast to arbitration,
third parties may participate in court proceedings once they have begun.'
Furthermore, "litigation may be the preferred option" if the issue involves large
quantities of money. Consequently, the paper provides clear recommendations on the
best choice of law and dispute resolution forum for oil and gas contracts, analyzing
the important concerns and outlining the legal contours involved, by looking at a

variety of international jurisdictions.

1.3. Objectives of study

1.3.1. General Objectives of study

The general intention of this study is to examine the transformative role of
Alternative Dispute Resolution (ADR) in oil and gas contract disputes within the

context of Uganda.

° Dominic Rushe, ‘BP set to pay largest environmental fine in US history for Gulf oil spill’ (The
Guardian, 2 July 2015) Available at: https://www.theguardian.com/environment/2015/jul/02/bp-will-
pay-largest-environmental-fine-in-us-history-for-gulf-oil-spill Accessed on 18/1/2023.

1% Amoco (UK) Exploration Co v Teesside Gas Transportation Ltd [2001] UKHL 18; BHP Billiton Petroleum
Ltd v Dalmine SpA [2012] EWHC 970 (Comm).
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1.3.2. Specific Objective

1. To examine the legal framework governing ADR mechanisms in the oil and gas
sector.
2. To evaluate the pitfalls and benefits of using ADR methods to resolve disputes
compared to litigation in court.
3. To identify the consequences of breaching ADR clauses embedded in oil and gas
contracts when disputes arise.
4. To suggest plausible recommendations for the subject under investigation.
1.3.3.Research Questions
1. What is the legal framework governing ADR mechanisms in the oil and gas
sector?
2. What are pitfalls and benefits of using ADR methods to resolve disputes
compared to litigation in court?
3. What are the consequences of breaching ADR clauses embedded in oil and gas
contracts when disputes arise?

4. What are the plausible recommendations for the subject under investigation?

1.4. Justification of study

This research into the transformative role of Alternative Dispute Resolution (ADR) in
oil and gas contract disputes is mutually appropriate and crucial for various
compelling reasons. The importance of this study is highlighted in each rationale,
taking into account its impact on legal practice, trade processes, policy formulation
and academic development. The oil and gas sector is characterized as having high
financial risks, technical challenges, and geopolitical ramifications. Issues in this area
can become very complex, arising from a number of parties in various jurisdictions,

including investor-state disputes (such as Tullow Uganda v. Republic of Uganda over
5



tax obligations), cross-border resource conflicts (such as Ghana v. Cote d'lvoire
concerning offshore oil reserves), and joint venture disagreements (such as Chevron v.
NNPC over revenue allocation). The cases further demonstrate their density with
environmental cases such as Shell Nigeria's pollution case and pipeline disputes such
as the gas transit dispute between Russia and Ukraine. Traditional litigation, while at
times required, is normally expensive, time-wasting, besides can direct to public
relations disputes because of its adversarial nature and denial of privacy. For those
looking for an alternative solution, ADR offers an additional effective way that can be
more expedient, less expensive and more private. This research will critically assess
the role of ADR in addressing the specific industry pressures in order to offer key
stakeholders insights into how best to optimise dispute resolution strategies. In an
industry that is global in nature, good inter-jurisdictional legal and regulatory
mechanisms are needed to address the inter-jurisdictional aspects of the industry.
There are considerable variations between recent frameworks from jurisdiction to
jurisdiction, which can result in anomalies and concerns in disputes. This study aims
to describe best practices and effective ADR mechanisms that could be combined in
more cohesive and effective legal and regulatory instruments. These insights are
extremely important to have. for strengthening global governance in the oil and gas
sector, more equitable and effective dispute resolution and stable operating
conditions. Although considerable literature has been developed on ADR, there is a
lack of literature that specifically focuses on the application of ADR to the oil and gas
industry. The objective of this research is to address this gap by giving an in-depth
analysis of the role and effectiveness of ADR in this sector. It will explore the socio-
cultural, legal and economic contexts that affect the effectiveness of ADR and will

provide a more in-depth analysis that is often missing from the broader conversation
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on ADR. ADR. The findings will be added to the Academic body of knowledge and will
be available to researchers, law practitioners and policy makers. Good dispute
settlement procedures are essential for a positive investment climate. Investment
attraction and retention is often one of the concerns for countries with abundant oil
and gas resources. Disputes efficiently and fairly resolved are more likely to make
investors commit resources to the jurisdiction. The findings from this research may
have a significant impact on policy decisions that will affect the investment climate
and overall economic development objectives, as evidence of the effectiveness and
potential benefits of ADR. Last, the research has a legitimate aim in terms of the
promotion of sustainability in oil and gas dispute resolution practices. In addition to
resolving a conflict, ADR can also help to foster a cooperative atmosphere between
the parties, maintain good relationships, and promote continued cooperation. The
study aligns As it searches for ways that ADR can contribute to sustainable business, it
confronts environmental and corporate social responsibility issues sweeping the

industry.

1.5. Significance of the study.

The research findings in this study can be policy implications that can be taken to
the national and international level. The study will assist in determining the current
strengths and weaknesses of the existing ADR policies of the oil and gas sector that
can be used to revise the ADR policies to make the process more robust. This
knowledge can be used in countries like Uganda where oil and gas industries are
being constructed to develop sturdy legislation to attract and protect foreign
investment and to establish effective and fair methods to settle conflicts. In

addition, the results could contribute to the current discussions at International



forums and regulatory bodies on the best way to integrate ADR into sector-specific
laws and bilateral investment treaties. The results of this research are very relevant
to the oil and gas industry where conflict can be costly and time intensive. The study
offers a detailed treatment of the various approaches to Alternative Dispute
Resolution (ADR) and efficacy of each, and subsequently recommends which ADR is
most appropriate for a specific kind of dispute for industry players to factor into
dispute resolution. It is practical guidance that may enable businesses to more
effectively shape their dispute resolution process, save legal fees and minimise
disruption to business. Further, the knowledge of ADR can also be used to improve
negotiation and contract drafting for the purposes of introducing better dispute
resolution mechanisms into the contract to avoid a dispute from becoming a lawsuit.
From the perspective of the academic literature, this study represents an academic
contribution because there are gaps in the literature regarding the oil and gas
industry and ADR. It makes a detailed account of the different kinds of ADR
mechanisms which are available in different jurisdictions and adds to the theory and
practice of adapting such mechanisms to address sector-specific needs. The study
fills the academic gap and provides a research agenda for future research in the field
by examining issues that have not been researched such as the effect of socio-
cultural factors on effectiveness of Alternative Dispute Resolution (ADR). The results
of this study play an important role in improving legal provisions enabling ADR. The
study discusses the problems and accomplishments of the use of ADR in other legal
systems and identifies the important factors leading to successful ADR. Such
knowledge can lead to better-informed decisions on including ADR clauses in national
laws and regulations that regulate the oil and gas industry and can ultimately provide

more predictable and fair results in dispute resolution. Lastly, the study is valuable
8



owing to its holistic study of ADR in the context of oil and gas related disputes and
the lessons it provides for the policy makers, industry leaders, scholars and the legal
community. The study's results will benefit the academic community, but also will
deliver practical suggestions that could be applied to dispute resolution in the oil and
gas industry and enhance the dynamics of oil and gas operations and legal structures

across the globe.

1.6.1. Scope of study

The scope is offered within three sub-sections: geographical scope, content scope

and time scope.

1.6.2. Geographical Study

The research will not be restricted to any particular jurisdiction, but it will be carried
out primarily in the 195 km2 Kampala district, which is situated on the northern
beaches of Lake Victoria in the southeast of Uganda and is flanked to the north, east,
west, and southwest by Wakiso District. First and foremost, this location was selected
due to its closeness and convenience of information access. Secondly because the
Petroleum Authority of Uganda (PAU) and the Uganda National Oil company (UNOC)
headquarters are found in Kampala together with other companies like Tullow oil

Uganda, Uganda Refinery holding company among others.

1.6.3. Content Scope

The disputes in the oil and gas (or "petroleum”) business will be the only focus of this
study, which will then analyze the four most prevalent kinds of disputes. The
definition and idea of an oil and gas contract as well as the legal framework
controlling alternative dispute resolution (ADR) procedures in the oil and gas industry
will be covered. Additionally, it will go over the many "ADR" mechanisms—negotiation,

9



expert-determination, mediation, and arbitration—that are included in the petroleum
accords. Finally, it will assess the advantages and disadvantages of alternative dispute

resolution (ADR) as opposed to courtroom litigation.

1.6.4. Time Scope

The study shall focus on the period between 2010-2022 because the researcher is
interested in reviewing with proper analysis the recent events in the oil and gas

sector in the country.

1.7. Conceptual Framework

This conceptual framework is to the effect that Alternative Dispute Resolution is the
independent variable and its use in oil and gas disputes is the dependent variable.
These variables help explain among others the legal framework in relation to ADR, the
pitfalls and benefits of using ADR methods to resolve disputes compared to litigation
in court. The variables shall also determine the consequences of breach of ADR

clauses embedded in the oil and gas contracts.

10



INDEPENDENT VARIABLE

DEPENDENT VARIABLE
ALTERNATIVE DISPUTE DISPUTES IN THE OIL AND GAS
RESOLUTION (ADR) INDUSTRY
e Arbitration —> e Disputes between states.
e Mediation e Disputes between
e Negotiation investors versus the state.
e Expert determination e Disputes amongst

petroleum companies.
e Disputes between
individuals and petroleum

companies.

1.8. Limitations of study

Obtaining the contracts that have ADR contracts to determine the consequences of
breaching ADR clauses embedded in oil and gas contracts when disputes arise may be

difficult. This was solved by writing formal letters to the relevant authorities on time.

Synopsis:Chapter One: Introduction This chapter sets the stage for the research with
an extensive background of the importance of Alternative Dispute Resolution (ADR) to
the oil and gas industry. gas sector. It provides a description of the problem
statement, research objectives and questions, and highlights the need for ADR
mechanisms in the industry to deal with high-stake and complex disputes. The chapter
also outlines the rationale and importance of the study, as well as its implications for

legal practice and business operations and the development of legal policy. The
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boundaries of the study, both geographical, content and temporal, are framed and a
conceptual framework is provided that acts as a blueprint for the following analysis.
In this chapter, the literature on the subject is reviewed. Literature review critically
reviews the previous research conducted in the field of ADR in the oil and gas
industry. It examines the different types of ADR mechanisms, their effectiveness and
the issues surrounding sociocultural, legal and economic influences that impact on the
effectiveness of ADR. The review reveals the lack of literature, as there is a lack of a
comprehensive examination of pitfalls of ADR and a lack of evaluation of the legal
frameworks. The research will fill these gaps and offer insights into the effectiveness
of ADR and recommendations for its improvement to maximize its application in the
oil and gas sector. Chapter Three Research Methodology This chapter provides an
overview of the research methodology in the area of doctrine. It explains the
research, data gathering, and analysis techniques, specifically primary and secondary
legal sources. The approach has been to work out key legal rules, principles and
structures underpinning ADR in oil and gas conflicts. Also discussed within the chapter
are data quality control measures and limitation, as well as ethical considerations
which ensure that the research is reliable and valid. The chapter on the legal
framework covering ADR mechanisms in the oil and gas sector is found here. This
chapter explores the Uganda national and international legal mechanisms that support
ADR in the oil and gas industry. It analyzes key legislations such as the Arbitration The
Principal Acts include the Global Compact Act, and the Petroleum Act, and the
various international acts such as the New York Convention and ICSID Convention. The
chapter also covers pertinent case law, providing examples of the application and
interpretation of ADR mechanisms in actual disputes in the sector. Chapter 5
examines the advantages and disadvantages of resolving disputes through arbitration,
a process of ADR, rather than through litigation in court. The chapter discusses the
pros and cons of the use of ADR including arbitration over conventional litigation. It
covers a range of issues including time, cost, privacy, flexibility and the ability to
keep business relationships. The chapter also addresses issues with ADR such as
enforcement and selection of arbitral seats and arbitrators. This chapter aims to
identify key factors in the selection of suitable dispute resolution processes in the oil
& gas sector based on the analysis. Chapter Six: Consequences of violation of ADR

clauses in oil and gas contracts in the event of a dispute. This chapter examines the
12



legal, operational and financial implications of default in ADR provisions of oil and gas
contracts. It discusses the consequences of non-compliance, such as enforcement
action, legal sanctions, project delays, damage to reputation and higher costs, in the
context of real world scenarios. The chapter highlights the need to respect ADR
clauses for speedy and effective dispute resolution. Conclusions and
Recommendations (Chapter Seven) The last chapter brings together the results of the
research to draw comprehensive conclusions regarding the role and effectiveness of
ADR in the oil and gas industry. It offers practical suggestions for improving ADR
practices and for solving identified problems. The chapter also provides directions for
future research and keeps the debate on the best methods of dispute resolution in the

industry going.
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CHAPTER TWO
LITERATURE REVIEW

2.1. Introduction

This chapter summarizes the wide range of scholarly and legal literature that has
already been found on the subject of the use of Alternative Dispute Resolution (ADR)
in the field of comparative law. Oil and gas is a multi-billion dollar industry that is
complicated by a myriad of deals and constantly evolving geopolitical circumstances.
In the event of conflict, which in an industry is inevitable, the way it is handled will
make all the difference in the world to the survival of projects and indeed in the lives
of projects. Alternative Dispute Resolution (ADR) has become an increasingly popular
process for resolving these conflicts due to the speed, confidentiality and expertise
that it provides in the resolution process compared to traditional litigation. One of
the reasons that ADR is so relevant to this industry is the diversity of parties that are
involved. The legal traditions, commercial expectations and cultural norms brought to
the table by national oil companies, private investors, host governments and
international contractors are all different. Nothing works as "one size fits all” when it
comes to settling arguments. The effectiveness of the functioning of ADR depends on
legal frameworks. Parties can more confidently enter into an ADR process where their
obligations are recognized and enforced under national legislation for arbitration
awards, mediation agreements and expert determinations. On the other hand, in
jurisdictions without a clear rule of law and judicial oversight, even a carefully
crafted ADR provision can prove to be of little use. Although it's increasingly used,
there are still some areas that are not covered. Much of the discussion on the

constraints of individual ADR processes on petroleum agreements and how socio-
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cultural factors affect the negotiation and mediation process has yet to be fully
explored in the literature. These gaps need to be addressed to enhance ADR's
contribution to sustainable industry. The effectiveness, and the various legal
frameworks, in facilitating ADR. Government regulations are crucial to the
effectiveness of ADR mechanism in oil and gas contracts. Alaka notes that various
international and domestic laws, which underpin ADR practices in Uganda, include the
UNCITRAL Model Law on International Commercial Arbitration. These systems are all
designed to give the legal certainty and enforceability that makes it possible to make
ADR an alternative to litigation. Caleb Alaka understands that the growth of an
economy is directly correlated with the resolution of disputes in industries like oil and
gas. ""Alternative conflict settlement (ADR), often known as the non-legal aspect of
conflict settlement, is one of the most important dispute resolution processes. When
it comes to settling disputes between the I0C and states over oil and gas, alternative

dispute resolution (ADR) has become the standard.

This is due to the fact that it offers a prompt and private method of resolving
conflicts, and it may take place at a location that the parties have decided upon. In
contrast to the traditional litigation system, which has lengthy appellate procedures
and is sometimes beset by charges of corruption, particularly in developing nations, it
is therefore one of the most important factors in luring investments. Like many other
jurisdictions, Uganda has a strong legal framework that aims to improve alternative
dispute resolution. It is a party to nhumerous conventions, such as the UNCITRAL Model
Law on International Commercial Arbitration, ICSID, and the Convention on the

Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention),

" Caleb Alaka, The Efficacy of Dispute Resolution Provisions in Uganda's Production Sharing
Agreements and Developing Uganda'’s Upstream Oil and Gas Sector. (1%t Edition, Grin Verlag, 2021).
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as well as its own domestic laws that are essential to promoting alternative dispute
resolution. To promote conflict resolution in Uganda's oil and gas industry, the PSAs
Models of Uganda include provisions for alternative dispute settlement. This literature
is relevant as it identifies the legal framework governing the ADR mechanisms in
Uganda. However, the author does not make an analysis on the effectiveness of the

law and whether it is implemented. This research paper shall address that issue.

2,2 The pitfalls and benefits of using ADR methods to resolve disputes

ADR has several well-established advantages in the oil and gas industry. Pou Charles
claims that the financial implications of commercial transactions and regulatory
rulings, as well as the expense of court or regulatory delays, are significant in the
multibillion-dollar oil sector.'? Better and faster judgments are becoming more and
more important to stakeholders in fast-paced, competitive energy markets, yet they
are frequently unavailable through onerous litigation and other adversarial processes.
Improvements in the resolution of disputes over regulatory and private energy deals
are necessary and should be demanded by public agency and private industry leaders,
as well as capital markets, given market and regulatory developments. Pou Charles
advocates for more use of ADR and explains why it is so important. He points out that
alternative dispute resolution (ADR) gives decision-makers and stakeholders a way to
maintain control over important decisions that may otherwise be subject to
protracted litigation and appeals. According to Redfern and Hunter, alternative
dispute resolution (ADR) results in improved and frequently faster outcomes,

increased certainty, greater procedural flexibility, possible cost savings, and other

12 pou, Charles, ‘Assuring Quality, or Merely Reassuring? Policy and Practice in Promoting Mediator
Quality’ (2004) 1(303) Journal of Dispute Resolution
https://scholarship.law.missouri.edu/cgi/viewcontent.cgi?article=1470&context=jdr&httpsredir=1&ref
erer= Accessed on 9/2//2023.
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efficiency.’® They point out that many industrial bodies are having difficulty using
ADR, even while certain businesses and agencies have changed how they manage
dispute to arrive at quick, adaptable, and substantively sound outcomes. This
literature is crucial because it helps practitioners and stakeholders in the energy
sector fully comprehend their alternatives for resolving conflicts, evaluate them
critically, and make deliberate decisions that benefit them. The same is the goal of

this study paper.

According to Leeson, alternative dispute resolution (ADR) was not widely used as a
tool for resolving business disputes until the early 1980s, despite the fact that various
forms of ADR have been used for centuries, with the exception of traditional
arbitration, which has long been used in certain industries like securities and
traditional mediation of labor disputes.’* However, alternative dispute resolution
(ADR) is now frequently employed to settle commercial conflicts and has as much
widespread support as any procedure in our legal system. Because ADR is effective, it
has gained a lot of popularity. According to Duncan, attorneys would advise litigation
less frequently if they kept in mind that individuals with issues, such as those who are
in pain, want relief, and they want it as soon as possible and at the lowest possible
cost.”™ ADR is frequently the quickest, most efficient, and least expensive method of
settling conflicts. There may be more to problems involving oil and gas. It is
frequently the most effective way to maintain current relationships, provide suitable,

forward-looking solutions, and give the parties the greatest amount of influence over

13 Alan Redfern and Martin Hunter, Law and Practice of International Commercial Arbitration (6th edn,
Oxford University Press 2015).

' Susan M. Leeson & Bryan M. Johnston, Ending It: Dispute Resolution in America : Descriptions,
Examples, Cases, and Questions Paperback (1% Edition, Anderson Pub Co, 2018).

15 Claudia A. Duncan, ‘Mediation in the Oil and Gas Industry: Taking the Best for the Future' (2013) 68(4)
Dispute Resolution Journal 1.
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how their conflicts are resolved. Further information on the topic will be provided by

this research investigation.

ADR has drawbacks despite its benefits. Waqas notes that the oil and gas business has
seen a rise in the use of various Alternative Dispute Resolution (ADR) techniques in
recent years.'® Today, a lot of agreements and legal documents that regulate business
practices frequently include clauses that consider resolving conflicts outside of the
legal system. The range of concerns covered by these clauses is mostly negotiated by
the contractual parties. These parties must have a full understanding of the factors
that might lead a disputant (or potential disputant) to decide to settle a dispute
outside of a court of law in order to create or execute such a provision effectively.
However, some of these dynamics are not examined by the author in relation to
disputes that frequently occur in the oil and gas industry's upstream sector. This study
report will deal with those. Furthermore, Carver and Vondra stress that given the
complexity of drilling and production activities, as well as the high costs and hazards
involved, disagreements within the oil and gas industries are virtually probably
unavoidable.' Conflicts don't just happen. In oil and gas contracts, disagreements or
non-performance of the agreement may arise from the parties’ misinterpretation of its
contents.'® They could also lead to a contract or agreement being broken or not being
fulfilled. When disagreements lead to a violation of a contract or agreement, the

party that was wronged has an immediate right to seek damages.

16 Muhammad Wagas, ‘Dispute resolution in oil and gas’ (Oil & Gas Journal, 14 June 2014).
https://www.ogj.com/home/article/17294919/dispute-resolution-in-oil-and-gas Accessed on
9/2/2023.

7 Todd B. Carver and Albert A. Vondra, ‘Alternative Dispute Resolution: Why It Doesn’t Work and Why
It Does’ (Harvard Business Review, 1 May 2009) https://hbr.org/1994/05/alternative-dispute-
resolution-why-it-doesnt-work-and-why-it-does Accessed on 9/2/2023.

'8 Tolulope Olufisayo Taiwo, An Evaluation of Contractual Clauses Used to Mitigate Risks in Long Term
Oil and Gas Agreements (University of Birmingham 2020) (unpublished LLM dissertation).
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Understanding these facts, host governments and foreign businesses make sure to
include Alternative Dispute Resolution (ADR) before signing contracts or agreements
in an effort to resolve any misunderstandings or disagreements. ADR can be used
before, during, or outside of litigation. It is most likely best done prior to litigation as
this approach helps the parties understand the advantages and disadvantages of their
arguments before court proceedings are initiated. However, when the parties use the
alternative dispute resolution (ADR) method to settle their differences, the conditions
that are created become contractual in character, and their violation may be
enforced through litigation, and they emerge before they become issues.' However,
this study paper will devote an entire chapter to the implications of violating the ADR

terms included in the oil and gas contracts, as Carver and Vondra do not.

Alramahi examines the advantages and disadvantages of utilizing Alternative Dispute
Resolution (ADR) methods such as negotiation, mediation, expert determination, and
arbitration in the context of oil and gas agreements.?’ He highlights that ADR offers
benefits like speed, cost-effectiveness, confidentiality, and the preservation of
business relationships, which are particularly valuable in the complex and high-stakes
oil and gas industry. Alramahi also notes some drawbacks in the ADR results, such as
the fact that some of the results may not be enforceable, the potential for bias in the
expert determination, and difficulties in ensuring impartiality and uniformity across
different jurisdictions. The devil lies in drafting these dispute resolution clauses
carefully to minimise risks and ensure the process adopted is suitable for the needs

and circumstances of the contractual parties, he says. In general, ADR can be a viable

19 Agnieszka Ason, International Gas Contracts, OIES Paper: NG No 175 (Oxford Institute for Energy
Studies 2022).

20 Mohammad Alramahi, ‘Dispute Resolution in Oil and Gas Contracts’ (2011) 3 International Energy Law
Review 78.
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alternative to litigating, but the success of using ADR will depend on the extent to
which it is clear and precise when it is implemented in a contractual agreement.
Shade is one of the first works to explore the issue of compatibility between the oil
and gas industry and ADR. He believes that the litigation process can be damaging to
the business relationship that usually exists over a long time in energy projects. Shade
highlights some of the advantages of ADR, specifically arbitration and mediation,
which help to maintain relationships, provide confidentiality, and facilitate having the
dispute resolved by technically qualified practitioners. He admits, though, that there
are drawbacks, such as the lack of enthusiasm among traditional legal professionals,
possible arbitration inconsistencies, and vagaries in poorly drafted ADR provisions.
Celebi develops on more modern issues. She describes these practical benefits of ADR
mechanisms, including their neutrality, flexibility and enforceability under provisions
such as the provisions of the New York Convention in cross-border petroleum
contracts. However, Celebi raises several concerns about the limitations of
arbitration, including the potentially high cost, the time required for more complex
cases, and the imbalance of power between the multinational oil company and the
state where the arbitration is taking place, which could affect the fairness of the
arbitration results. She emphasizes the lack of enforceability of some non-binding
mechanisms (like mediation outcomes) and questions whether ADR always delivers
justice where developing countries are parties to the dispute. Her analysis reveals

that despite ADR’s strengths, structural imbalances and legitimacy issues persist.?'

2 1bid.
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Bouvery contributes a more doctrinal and theoretical dimension.?? Bouvery explores
the concept of Lex Petrolea a transnational body of norms emerging from arbitral
awards in oil and gas disputes and argues that ADR, especially arbitration, contributes
to a form of globalized petroleum law. While acknowledging ADR’s benefits in terms
of flexibility, neutrality, and expert adjudication, Bouvery critiques the lack of
transparency in arbitration processes and the fragmentation of legal norms due to the
privatized nature of dispute resolution. Additionally, she underscores the
inaccessibility of ADR mechanisms to small players and the inconsistency in decision-

making, particularly where tribunals lack precedent-following obligations.

Although the three works offer valuable perspectives on ADR in oil and gas contracts
from practical utility (Shade), global regulatory challenges (Celebi), to doctrinal
evolution (Bouvery) they collectively fall short of addressing the transformative
potential of ADR in holistically reshaping dispute resolution cultures within petroleum
contracts. None of the sources sufficiently explores how ADR mechanisms could
evolve not just to resolve disputes more efficiently, but to prevent them, empower
weaker parties, build trust, and support sustainable contractual relationships through

hybrid or proactive dispute management tools. Hence the need for this study.

2.3 The Consequences of Breaching ADR Clauses

Breaching ADR clauses can have significant consequences, particularly in the complex
and high-stakes environment of the international oil and gas industry. Anar Isayev

emphasizes that while avoiding disputes is a key concern for business managers, not

22 ouise Bouvery, Lex Petrolea, Arbitration and Other Alternative Dispute Resolution Mechanisms in
Oil and Gas Investment Contracts: A Critical Analysis (University of Exeter 2020) (unpublished LLM
dissertation).
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all disputes can be circumvented.?® When disputes do arise, companies must carefully
evaluate their legal, financial, and reputational exposures and decide whether to
engage in formal litigation or adhere to ADR tools agreed upon in their contracts.

Failure to respect ADR clauses may expose a company to substantial risks.

According to Anar Isayev, one of company managers biggest concerns is avoiding
conflicts wherever possible, yet they cannot always be avoided. #* International oil
and gas firms should assess their legal, financial, and reputational risks when
disagreements are unavoidable and either develop formal litigation strategy or
employ alternative dispute resolution (ADR) techniques. According to Merry, a
comprehensive understanding of the sociocultural and commercial context of the laws
the ADR intervention addresses is crucial to the effectiveness of ADR procedures.?
Therefore, while assessing the various forms of alternative conflict resolution, it is
crucial to examine the ways of justice structures, the presence or absence of the rule
of law, previous laws, dispute resolution procedures, and settlement customs. This
literature is important to the study as it examines the elements necessary in selecting

an appropriate dispute resolution mechanism.

Thus, Isayev's work underlines that breaching ADR clauses can lead to legal penalties,
financial costs, and reputational damage, as well as the loss of a tailored, context-

sensitive dispute resolution approach. This research will further explore these

2 Anar Isayev, ‘Use of Alternative Dispute Resolution, as opposed to the traditional methods of
litigation, associated with oil and gas contracts.’ (LinkedIn, 30 August 2016) Available at:
https://www.linkedin.com/pulse/use-alternative-dispute-resolution-opposed-methods-oil-anar-isayev
Accessed on 18/1/2023.

24 Anar Isayev, ‘Use of Alternative Dispute Resolution, as opposed to the traditional methods of
litigation, associated with oil and gas contracts.’ (LinkedIn, 30 August 2016) Available at:
https://www.linkedin.com/pulse/use-alternative-dispute-resolution-opposed-methods-oil-anar-isayev
Accessed on 18/1/2023.

25 Sally Engle Merry, 'Anthropology and the Study of Alternative Dispute Resolution' (1984) 34 Journal of
Legal Education 277.
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consequences to provide a comprehensive understanding of the risks associated with

breaching ADR clauses in the oil and gas sector.

Breaching ADR clauses in oil and gas contracts can result in several consequences that
affect both parties' legal standing and operational efficiency. Greenspan’s work,
while primarily focused on defining the various types of ADR mechanisms, touches on
the consequences of not adhering to agreed ADR clauses.?® Greenspan emphasizes the
broad advocacy for ADR, such as arbitration and mediation, as responses to an overly
litigious society and a clogged legal system. The shift towards ADR reflects a
preference for practical, cost-effective solutions over formal court proceedings. When
a party breaches an ADR clause by opting for litigation instead of the agreed ADR

method, they undermine this fundamental rationale for ADR.

Freehills’s analysis suggests that breaching ADR agreements can negate the primary
benefits of ADR, such as quicker resolution, confidentiality, and reduced costs.?’ This
breach can lead to significant legal and financial repercussions. For instance, courts
may enforce the original ADR clause, dismissing the case or compelling the breaching
party to return to the agreed ADR process, which results in further delays and added
costs. Moreover, ignoring ADR procedures can escalate disputes unnecessarily, leading

to the very litigation burden that ADR seeks to avoid.?®

26 Amy L Greenspan, Handbook of alternative dispute resolution Paperback (1%t Edition, State Bar of
Texas, 2018).

77 Contractual clauses requiring ADR before litigation - what happens when they are breached?
(Herbert Smith Freehills, 17 April 2023) https://www.herbertsmithfreehills.com/notes/adr/2023-
04/contractual-clauses-requiring-adr-before-litigation-what-happens-when-they-are-breached accessed
19 February 2025

2 |bid.
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Additionally, Martin states that a breach may damage the parties’ reputational
standing within the industry.?® As Greenspan highlights, ADR is intended to maintain
business relationships and foster a cooperative environment, which is particularly
important in the interconnected oil and gas sector. When a party breaches an ADR
agreement, it can strain or even sever commercial relationships, resulting in long-
term negative impacts on future business dealings. Therefore, the consequences of
breaching ADR clauses are multifaceted, encompassing legal penalties, increased
costs, delayed dispute resolution, and reputational damage all of which undermine
the core advantages of ADR as highlighted in Greenspan’s literature. This research will
further explore these consequences to provide a comprehensive understanding of the

implications associated with breaching ADR clauses in the oil and gas industry.

Breaching ADR clauses in the energy sector, including the oil and gas industry, can
lead to a range of negative consequences, as highlighted by Sander and Goldberg.3°
They explain that many organizations, both public and private, often default to
litigation when conflicts arise, driven by habit, a lack of awareness of other options,
or because legal counsel is more comfortable with traditional litigation methods.
However, they also emphasize that this approach is often not the most beneficial for
the parties involved, as litigation is typically costly, time-consuming, adversarial, and

damaging to business relationships.

According to Sander & Goldberg, conflicts arise between public and private entities in

the energy sector on a daily basis, whether due to choice, necessity, accident,

29 A. Timothy Martin, 'Dispute Resolution in the International Energy Sector: An Overview' (2011) 4(4)
Journal of World Energy Law and Business 332.
30 sander, F.E.A. & S.B. Goldberg, ‘’Fitting the Forum to the Fuss - A User-Friendly Guide to Selecting
an ADR Procedure’’ (1994) 10(1) Negotiation Journal
https://link.springer.com/article/10.1007/BF02183377 Accessed on 9/2/2023.
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ignorance, or just being in the wrong place at the wrong time.3' Because litigation
may be the best way to settle their dispute, sometimes because the attorneys are
most at ease with litigation, and sometimes because they are ignorant of alternative
viable choices, many people instinctively desire to sue their opponents or bring them
before a regulatory body. In actuality, a number of options may be significantly more
advantageous to companies, authorities, and others than traditional adjudicatory

methods.

According to Haines, litigation is expensive, frequently drawn out, demanding,
intensely contentious, and detrimental to relationships. 32 Furthermore, it can be
ineffective and time-consuming to try to settle disagreements over the creation of
energy policy using traditional rulemaking procedures. 33 Generally speaking, the
conclusion is unpredictable and out of the parties’ control, and as we all know, capital
markets dislike uncertainty. The financial stakes of corporate transactions and
regulatory decisions are quite high in the multibillion dollar power, oil, and natural
gas industries. Regulatory commissions, administrative agencies, and courts have been
using drawn-out litigation to settle disputes and make business and policy choices for
far too long. Consequently, unknown results make it difficult for businesses to

prepare strategically.

According to Gray, contentious litigation damages and frequently ends business ties.34

Judges and regulators frequently enforce solutions that are unsuited to the realities

3" Sander, F.E.A. & S.B. Goldberg, ‘’Fitting the Forum to the Fuss - A User-Friendly Guide to Selecting
an ADR Procedure’’ (1994) 10(1) Negotiation Journal
https://link.springer.com/article/10.1007/BF02183377 Accessed on 9/2/2023.

32 Megan S. Haines, 'Emerging Litigation Trends Are a Warning: Assess and Mitigate Risks Preemptively’
(2023) Energy & Commodities Outlook, Reed Smith LLP

3 |bid.

3 Ingeuneal Gray, 'Arbitrating Energy Disputes Benefits All Parties Involved' (2019) Corporate Counsel
Business Journal
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of the sector. Better dispute resolution strategies are needed in today's fast-paced,
fiercely competitive energy industries. Stakeholders in the public and commercial
energy sectors require improved and faster decision-making, increased certainty,
greater procedural flexibility, cost savings, and other conflict resolution efficiency.
The sector, including companies, regulators, and consumers, will have greater
influence over its future and be able to develop practical solutions that fit specific
situations if Alternative Dispute Resolution (ADR) is used more effectively and widely.
Additionally, it will reduce risk and uncertainty, provide more realistic, genuine
findings, and enhance energy decision-making processes and their consequences. As a

result, the financial markets will see it favorably.

Therefore, Gray, Haines, Sander and Goldberg’s analysis demonstrates that the
consequences of breaching ADR clauses extend beyond immediate legal repercussions.
The decision to abandon agreed-upon ADR mechanisms in favor of litigation can result
in increased costs, delayed decisions, strained or damaged relationships, and reduced
certainty and flexibility consequences that are particularly detrimental in the highly
competitive and capital-intensive oil and gas industry. These consequences will be
further explored in the research to gain a comprehensive understanding of the risks of
non-compliance with ADR clauses in the sector. Conclusion The review of literature
highlights the importance of ADR in resolving disputes in the oil and gas industry,
which is one of the most regulated industries with significant economic impacts.
Authors such as Anar Isayev and Caleb Alaka emphasize the need to use ADR to avoid
the long, public litigation process, and view it as a way to not just settle disputes, but
to maintain business relationships and promote economic growth. There are still some

gaps in the literature, however, especially regarding the in-depth discussion of the
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nature of the different types of ADR and their respective applications and results in
the oil and gas industry. This research aims to address these gaps by examining
different forms of ADR, evaluating the success of ADR under different types of laws,
and examining the effects of ADR on business operations and business relations. The
study will help develop a deeper understanding of the role of ADR in the oil and gas
industry and provide direction on how to optimize ADR for effective dispute resolution
and industry development. The results of this review and future studies will play a key
role in helping industry stakeholders, policy makers and legal professionals make
informed decisions and develop strategies that are not only commercially viable, but

also legally compliant.
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CHAPTER THREE
RESEARCH METHODOLOGY

3.1 Introduction

The purpose of this chapter is to highlight the doctrinal research methodology used to
better understand the transformative nature of Alternative Dispute Resolution (ADR)
in the context of oil and gas contract disputes. This study would be well suited to
doctrinal research (also referred to as "black-letter” law methodology) which entails a
thorough examination of legal rules, principles and frameworks. Doctrinal research, or
"black-letter law" research, is a method of research that involves examining legal
principles, statutes, case law, and regulations to help offer a systematic and critical
evaluation of legal doctrines. Doctrinal research, according to McConville and Chui, is
the systematic exposition, analysis and evaluation of legal rules to establish whether
they are coherent, consistent and applicable. Interestingly, doctrinal research plays a
crucial role in legal studies because it explains the law, helps answer doctrinal
questions, and can also be used to inform proposals for legal reform, as Hutchinson
and Duncan point out. This approach has been prevalent in research on international
arbitration, oil and gas contract disputes and regulatory regimes. The fact that
doctrinal research has been used in this study is justified because it offers a
comprehensive and critical perspective on legal framework of ADR in oil and gas
contract disputes, specifically Uganda. The benefits are that it has a. Technical
research, depth of legal analysis, clarity, precision, sources of legal information and
supports. legal argumentation with well established legal principles. Moreover, it is
suitable for discussion of He has drawn on statutory provisions and judicial precedents
as well as international law sources, such as the New York In this research, convention

must be used and the most appropriate one is ICSID Convention. This approach will
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consist of strategies for creating an will be developed through the analysis of
statutes, regulations, judicial decisions, and legal writing. An overview of the ADR
mechanisms' role in the legal framework of oil and gas contracts. To identify, discuss
and analyse the law and legal principles supporting the use of ADR as well as offer a
structured exploration of the law and how this will affect the nature of dispute
resolution with the use of ADR. In the oil and gas industry. 3.2. This research was
implemented with a research design that Consistently gathers and examines legal
documents concerning the subject of ADR in oil/gas conflicts. Literature Review is the
backbone of this design, and includes an analysis of secondary sources including legal
journals, Recent articles, literary works, conferences etc. about ADR. The purpose of
this literature review is to chart Any existing academic discourse in the field of ADR
that exists, noting what it needs to be further explored. and the topics and lacunae in
the existing literature. Analytical Framework is created to assist in the analysis. Based
on the primary sources of law including statutes, case law, and arbitration awards. It
is structured on the basis of The fundamental principles of law that underpin the area
of ADR and which may place the outcome of the process within the context of the
law. Current legislation and rules. To meet the purpose of this study, a qualitative
research design was used because of the following: doctrinal analysis method will be
used. The study will also include a comprehensive review of the current legal
understand trends, challenges and opportunities through frameworks, academic
research and industry specific regulations. The study will explore the current legal
context and opportunities for ADR in the oil and gas sector. trends, challenges and
opportunities through frameworks, academic research and industry-specific
regulations. Opportunities to use ADR in the oil and gas industry. Data will be

collected from legal data bases and relevant industry journals and industry
29



institutions’ reports. The results will be analysed, critically, to Critically assess the
importance of ADR mechanisms in effective dispute resolution and then to make
recommendations increased recommendations to enhance their contribution to oil and
gas. 3.3 Data Collection Strategy Data collection will be done very carefully with two
approaches: Primary Sources and Secondary Sources. Primary sources will include
statutes, including the Arbitration and Conciliation Act, relevant provisions of the
Evidence Act and any other pertinent legislation. Oil and Gas laws, awards and
judgments of the arbitration. These documents will give the basis of both the
application and effectiveness of ADR in the sector. Secondary sources will comprise
interpretations and commentaries on the text by scholars and articles, commentaries,
and other content in the legal tradition that provide legal interpretation. critiques of
ADR in practice. 3.3. Data Analysis Methods The analysis will be done through a
Document Analysis technique, which will examine and interpret the legal materials
collected. The strategy will require coding of the documents to highlight common
issues, legal principles and patterns used in the application of ADR within the oil and
gas sector. 3.4. Data quality Control The capacity of an instrument to measure what it
is supposed to measure is referred to as validity. To check the validity and quality of
the instrument, the researcher intends to take a look at what is called content
validity. The degree to which an instrument consistently measures the object it is
measuring is referred to as reliability. In addition, consistency refers to an
instrument’s ability to yield the same results on repeated testing of variables. These
controls will be used by the researcher to guarantee quality. 3.5. The limits and
ethical considerations will be explained. The limits and ethical considerations will be
discussed. Enforcing ADR contracts to define the consequences for a failure to

perform ADR obligations in oil and gas contracts may be difficult in the event of a
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dispute. Recognising the practical constraints that are inherent in doctrinal research
is important, especially the interpretative nature of legal analysis and the selection of
sources which can have a potential bias. Aimed at alleviating these constraints are
measures to diversify the sources of data and to be critical and objective in analysing
the data. Ethical aspects will include adhering to all the rules for citing sources
correctly, respect intellectual property rights, and conduct an analysis that is
balanced and impartial in order to maintain integrity and be credible. Conclusion This
methodology chapter provides the foundation for a systematic and comprehensive
research to study the role of ADR in oil and gas contract disputes. The purpose of this
study is to achieve deep legal insights into the transformation of dispute resolution
processes by the application of the mechanisms of ADR from a doctrinal research
approach with numerous advantages including cost savings, maintaining business
relationships and improving procedural efficiency. . The results will provide important
insights into academic and practical debates about dispute resolution in the oil and

gas sector.

31



CHAPTER FOUR

THE LEGAL FRAMEWORK GOVERNING ALTERNATIVE DISPUTE RESOLUTION

MECHANISMS IN THE OIL AND GAS SECTOR

4.1 Introduction

The oil and gas industry in Uganda is a cornerstone of the country's economic
development, attracting significant domestic and international interest. Given the
complex nature of the sector, disputes are not uncommon, ranging from contractual
disagreements to environmental concerns. The efficacy of Alternative Dispute
Resolution (ADR) mechanisms is critical in managing these disputes efficiently,
minimizing legal costs, and maintaining business relationships. This section explores
the national laws, international agreements, and case law that frame and facilitate

the use of ADR in Uganda’s oil and gas sector.

4.1.1 International legal framework

Uganda is party to various International Agreements and deploys arbitration in the mix
of dispute resolution techniques for oil and gas operations and other sectors of the

economy.

4.1.2 New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards

The 1958 United Nations Convention on Recognition and Enforcement of Arbitral
Awards, often known as the New York Convention, which Uganda adopted in 1992,
serves as the foundation for its arbitration system. The New York Convention is
specifically incorporated into the Arbitration and Conciliation Act Cap 4, which was
passed in 2000. This Convention has 159 member nations. "The Republic of Uganda

will only apply the Convention to recognition and enforcement of awards made in the
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territory of another Contracting State” is the declaration that accompanied Uganda’s
ratification of the New York Convention. As a result, Uganda recognizes and upholds

international arbitral rulings from contracting parties to the New York Convention.3

The Arbitration and Conciliation Act specifically grants arbitration priority when
parties decide to use it to settle their disputes. It also mandates that courts halt
judicial procedures and submit cases to arbitration when a defendant asks it. By
limiting judicial involvement with an award to matters of law, the Arbitration and
Conciliation Act further protects the integrity of arbitral rulings. This means that
courts cannot reopen and rehear a dispute that has been submitted to arbitration.
The Center for Arbitration and Dispute Resolution ("CADR") was created by the
Arbitration and Conciliation Act to oversee and carry out arbitration as well as carry
out auxiliary duties in accordance with the United Nations Commission for

International Trade Law ("UNCITRAL") Arbitration Rules.3¢

4.1.3 ICSID Convention

Additionally, Uganda is a party to the Convention on Settlement of Investment
Disputes between States and Nationals of Other States 1965 (commonly known as “the
ICSID Convention”), which was approved on June 7, 1966, and came into effect in
Uganda on October 14, 1966. This makes it possible to submit investment claims
against Uganda to the International Centre for Settlement of Investment claims

("ICSID") for arbitration or mediation.3” Regarding the execution of ICSID rulings, the

35 Zahari, Wan Mohd Zulhafiz Wan, and Nurah Sabahiah Mohamed. "Common Disputes In Oil And Gas
Industry And The ADR Process.” Copyright@ 2017 Ahmad Ibrahim Kulliyyah of Laws International
Islamic University Malaysia Kuala Lumpur 6 (2017): 127.

3% Faith, Atukunda. Alternative Dispute Resolution in the Oil and Gas Sector. Diss. Institute of
Petroleum Studies-Kampala, 2022.

37 Connerty, Anthony. "Dispute Resolution in the Oil and Gas Industry: Recent Trends." Arbitration: The
International Journal of Arbitration, Mediation and Dispute Management 67.2 (2001).
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Arbitration and Conciliation Act specifically permits any party wishing to enforce an

ICSID award in Uganda to request that the award be registered with the High Court.3®

At least two lawsuits between the Ugandan government and 10Cs have already been
addressed by ICSID in Washington, DC; however, both cases included tax issues and
were dropped before the arbitral ruling. These were Tullow Uganda Operations PTY
LTD against. Republic of Uganda ICSID Case No. ARB/12/34 and Total E&P Uganda BV

vs. Republic of Uganda ICSID Case No. ARB/15/11.3°

4.1.4 The Energy Charter Treaty (ECT)

The Energy Charter Treaty (ECT) is a significant international agreement that Uganda
is a part of, and it plays a crucial role in shaping the legal landscape for dispute
resolution within the energy sector, including oil and gas. The ECT was established to
create a framework for cooperation in the energy industry across borders, offering a
platform for resolving disputes that may arise between investors and states, or
between states themselves. It represents a commitment to mutual respect and
adherence to the rule of law in energy matters, which is especially important for a

country like Uganda, with its growing focus on developing its petroleum sector.“

The ECT provides extensive protection for investments. It ensures that investments
made by investors of one contracting state in the energy sector of another contracting
state will receive fair and equitable treatment, full protection and security, and no

less favorable treatment than that accorded to its own investors or investors of any

38 Olawuyi, Damilola S. "Legal strategies and tools for mitigating legal risks associated with oil and gas
investments in Africa.” OPEC Energy Review 39.3 (2015): 247-265.

¥ Janeva, Natukunda. An Analysis of The Efficacy of Arbitration as A Form of Alternative Dispute
Resolution in Enhancing Quick Dispute Resolution in Uganda’s Oil and Gas Sector. Diss. Institute of
Petroleum Studies-Kampala, 2023.

40 Alramahi, Mohammad. "Dispute Resolution in Qil and Gas Contracts.” IELR 3 (2011): 78-85.
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other contracting state. These provisions aim to create a stable and predictable

investment environment.4!

Article 26 of the Energy Charter Treaty provides for the resolution of disputes
between an investor and a host state through several mechanisms. Initially, parties
are encouraged to settle disputes amicably via direct negotiations. If these fail, the
investor can opt for international arbitration, choosing from established forums such
as the International Centre for Settlement of Investment Disputes (ICSID), the
Arbitration Institute of the Stockholm Chamber of Commerce, or an ad hoc tribunal
that may operate under the United Nations Commission on International Trade Law
(UNCITRAL) Arbitration Rules. This system allows for a clear process to be followed
for dispute resolution, which helps to foster a stable and secure investment
environment. The ECT has transitory provisions that enable the state in Uganda,
among others, which are undergoing major regulatory reforms under the energy
sector, to catch up with the obligations of the ECT gradually. This is especially timely
in the context of the ongoing process of developing laws in Uganda to exploit and
control the country's petroleum. This protocol, as part of the ECT framework,
highlights the need to work to enhance the efficiency of energy use and promotes
responsible environmental management in the energy sector. It emphasises the
relationship between energy use and sustainability of the environment, which is
crucial for Uganda's emerging oil and gas sector. As part of the ECT, the government
and future oil and gas investors must abide by a set of internationally agreed rules
and standards for the resolution of disputes. It offers a level of security and

predictability and investors are aware there are processes in place to deal with

41 Obi, Chidinma Augusta, et al. "Evaluating Arbitration As A Dispute Resolution Mechanism In The
Nigerian Oil And Gas Industry.” AJIEEL 7.01 (2023): 121-139.
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conflicts of interest that may emerge from foreign investment. Additionally, the
arbitration and conciliation elements offer a flexible dispute resolution approach,
meeting varied requirements and contexts in the sector. The ECT has a wider impact
than dispute resolution. It also affects the way Uganda is contracting with
international oil companies and influences the development of its own legislation to
make it more international. This integration supports Uganda to keep a competitive
and attractive energy market and have a streamlined and equitable dispute resolution

process.*?

4.1.5 Model Production Sharing Agreement
The Ugandan Cabinet approved a new Model Production Sharing Agreement (MPSA) for

the exploration, development, and production of petroleum in 2018. According to
Article 24.1, a dispute will be referred to arbitration in line with the UNCITRAL
Arbitration Rules if it cannot be settled within 120 days. Three judges will preside
over this arbitration, which will take place in London, United Kingdom. However,
issues pertaining to taxes, health and safety, and the environment are not covered by
this article since they are decided only in compliance with the processes outlined in
the relevant municipal laws. Any arbitral award or decision made in accordance with

this article is final, enforceable, and admissible in any court.

4.5 Regional legal framework

4.5.1 The Treaty Establishing the East African Community (“EAC Treaty”)

The East African Court of Justice (“EACJ”) was created under article 9 of the Treaty
establishing the East African Community (“EAC Treaty”). The EACJ’s primary mandate

is to handle interstate disputes concerning interpretation of the EAC Treaty. However,

42 |bid.
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article 30 empowers legal entities and natural persons who are resident in a partner
state to challenge any action, directive, decision or legislation of a partner state on
the ground that it violates the EAC Treaty. Article 32 empowers the EACJ to handle
arbitration proceedings where parties, by agreement, decide to refer disputes to it

for arbitration.

4.5.2 The East African Community (EAC) Energy Policy

By establishing uniform regulatory standards and dispute resolution procedures, the
East African Community's (EAC) Energy Policy seeks to improve the administration of
the oil and gas industry in all of its member nations, including Uganda. This strategy
makes cross-border activities easier, allowing nations like Uganda to pool resources
and participate more successfully in regional energy initiatives. It places a strong
emphasis on the creation of specific Alternative Dispute Resolution (ADR) procedures
designed for energy disputes, which are essential for settling problems pertaining to
resource management, revenue sharing, and cross-border infrastructure. 43 In addition
to attracting investment, the strategy strengthens regional cooperation by creating a
stable and predictable regulatory framework, which benefits Uganda's strategic

interests and its position in the regional energy market.

4.5.3 National Legal Framework

4.5.4 The Arbitration and Reconciliation Act (ACA) Cap 5
Uganda is a party to both the ICSID convention 1965 and the New York Convention of

1958 on the Recognition and Enforcement of Foreign Arbitral Awards.** Hence, in May

43 Luki, Bayuasi Nammei, and Nusrat-Jahan Abubakar. "Dispute Settlement in the Oil and Gas Industry:
Why is International Arbitration Important?.” Int. J. Energy Technol 6.4 (2016): 30.

44 Kakooza, A. Conrad (2020). Arbitration, Conciliation and Mediation in Uganda: A Focus on the
Practical Aspects. Uganda Living Law Journal, Vol. 7 No. 2 pp. 268-294. Uganda Law Reform
Commission. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1715664 . Accessed
on 21/6/2024.
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2000, the ACA was enacted to provide for the law relating to domestic and
international commercial arbitration, enforcement of foreign arbitral awards, and
define the law relating to conciliation of disputes.*The ACA, which repealed the 1930
Arbitration Act, was envisaged to provide an effective and expeditious dispute
resolution framework.“The Act, needless to say, would inspire confidence in the
Ugandan dispute resolution system, attract foreign investments and reassure
international investors on the reliability of the Ugandan legal system - as one which

can provide an expeditious dispute resolution mechanism.#’

The ACA incorporates the provisions of the 1985 UNCITRAL Model Law on International
Commercial Arbitration as well as the UNCITRAL Arbitration Rules 1976 and the
UNCITRAL Conciliation Rules 1976.4¢ Pursuant to Section 73 of ACA, the Government
accepts binding arbitration with foreign investors. The act, which also incorporates
the 1958 New York and ICSID Conventions, authorizes binding arbitration between

private parties.

On the whole, the ACA is made up of six parts. Part | is concerned with the
application and interpretation of the act, Part Il provides for any arbitration
conducted in Uganda and enforcement of awards thereunder. Part Ill and IV provide

for enforcement of foreign New York convention*® and ICSID*® awards, respectively.

4 See the long tittle of the Arbitration and Conciliation Act.

4 Kiryabwire Geoffrey (2015). Alternative Dispute Resolution: A Ugandan Judicial Perspective. A paper
delivered at a continuation Seminar for Magistrates Grade One at Colline Hotel Mukono on 12st April,
2015

47 |bid.

48 Kakooza, A. Conrad (2020). Arbitration, Conciliation and Mediation in Uganda: A Focus on the
Practical Aspects. Uganda Living Law Journal, Vol. 7 No. 2 pp. 268-294. Uganda Law Reform
Commission. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1715664 Accessed on
21/6/2024.

49 Section 39 of ACA defines a “New York Convention award” to mean an arbitral award made, in
pursuance of an arbitration agreement, in the territory of a State (other than Uganda) which is a party
to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the “New York
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Part V provides for the establishment of CADER, as a statutory institution managing
arbitration in Uganda, while part VI provides for conciliation of parties. However,
unlike the UNCITRAL Model Law which was designed to apply only to international
commercial arbitrations, the ACA applies to both international and domestic

arbitrations.>"

The act provides that while an arbitration agreement may be in the form of an
arbitration clause in a contract or in the form of a separate agreement, it must be in
writing.”2 What is peculiar also is that the act requires that legal proceedings must be
stayed until arbitration process is concluded. Section 5 (1) is to the effect that a
judge or magistrate before whom proceedings are being brought in a matter which is
the subject of an arbitration agreement shall, if a party so applies refer the matter
back to the arbitration.’®> However, the judge or magistrate can do so after the
defendant has filed a statement of défense and both parties have been given a
hearing. This provision, however, ceases to apply where the arbitration agreement is
null and void, inoperative or incapable of being performed; or where it is in fact
established that hat there is not any dispute between the parties with regard to the

matters agreed to be referred to arbitration.>*

Convention”) adopted by the United Nations Conference on International Commercial Arbitration on
10th June, 1958.

%0 Section 45 of ACA defines an “ICSID Convention award” to mean an arbitral award rendered pursuant
to the Convention on the Settlement of Investment Disputes between States and Nationals of other
States (the “ICSID Convention”) which was opened for signature on 18th March, 1965

> Kakooza, A. Conrad (2020). Arbitration, Conciliation and Mediation in Uganda: A Focus on the
Practical Aspects. Uganda Living Law Journal, Vol. 7 No. 2 pp. 268-294. Uganda Law Reform
Commission. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract id=1715664 Accessed on
21/6/2024

> Ibid.

52 Section 2 (1) and (2) of the ACA.

33 Section 5(1) of the ACA.

%5 (1) (a) and (b).
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However, where a matter is pending before the Court, arbitral proceedings may be
commenced or continued and an arbitral award may be made.>®> According to the
Executive Director of CADER, in the case of Dr. Clemens Fehr V Prof. George, > the
question of conflicting jurisdiction between courts and arbitral tribunals is covered by
section 5(2) of the ACA. According to Section 9 of the ACA, the courts' authority in
matters covered by the arbitral legislation is restricted to the prescribed instances
outlined in the ACA. These instances have nothing to do with the merits of the case,
but rather with issues that support the arbitral process by either confirming the
validity of the completed arbitral process or by verifying the excesses or failures of

the parties or the arbitral tribunal.?’

According to Kakooza, > arbitration has been ingrained in Uganda's judicial system as
a result of the ACA's significant improvements. In the East African Development Bank
v. Ziwa Horticultural Exporters Ltd. > case, it was decided that arbitration is required
when issues before the court are covered by an arbitration agreement. If the court is
convinced that the arbitration agreement is legitimate, functional, and able to be

carried out, it may use its discretion to send the case to arbitration.

The Center for Arbitration and Dispute Resolution (CADER) is established by Section 67
of the ACA. Its duties include, among other things: appointing arbitrators; creating
and enforcing a code of ethics for arbitrators, conciliators, neutrals, and experts;

qualifying and accrediting arbitrators, conciliators, and experts; providing

% Section 5(2) of ACA

% CAD/ARB/09/06.

57 Kakooza, A. Conrad (2020). Arbitration, Conciliation and Mediation in Uganda: A Focus on the
Practical Aspects. Uganda Living Law Journal, Vol. 7 No. 2 pp. 268-294. Uganda Law Reform
Commission. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1715664 Accessed on
21/6/2024

%8 |bid.

% High Court Misc. Appln. No. 1048 of 2000 arising from Companies Cause No. 11 of 2000.
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administrative services and other technical services to support arbitration; facilitating
certification, registration, and authentication arbitration of awards and conciliation

settlements; and carrying out the UNCITRAL Arbitration Rules of 1976.6°

4.5.5 The Judicature Act, Cap. 16

In general, arbitration under court order is permitted under the Judicature Act.®’
The Act specifies circumstances in which cases may be sent to a special referee or
arbitrator, who has been authorized by the High Court to investigate and report on
any cause or issue other than a criminal action. 92 The Judicature (Commercial Court
Division) (Mediation) Rules, No. 55 of 2007 originated from these provisions read in
conjunction with section 41 of the Act, which specifies the duties of the Rules

Committee.63

4.5.6 The Civil Procedure Act (Cap. 282) and the Civil Procedure Rules S.I 71-1

ADR and conference scheduling are made possible under Order 12 of the Civil
Procedure Rules (CPR). It is evident that Rule 1(1) of Order 12 stipulates that the
Court will convene a scheduling conference to discuss areas of agreement and
dispute, as well as the potential for mediation, arbitration, and other forms of
resolution. It is noted that the purpose of this clause is to assist the parties in
contemplating the possibility of reaching a settlement prior to the start of the court

hearing.%

60 See section 68 of the ACA.

¢ Ibid.

62 See sections 26 to 32 of the Judicature act cap 13

63 Kakooza, A. Conrad (2020). Arbitration, Conciliation and Mediation in Uganda: A Focus on the
Practical Aspects. Uganda Living Law Journal, Vol. 7 No. 2 pp. 268-294. Uganda Law Reform
Commission. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1715664 Accessed on
21/6/2024

4 |bid.
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The Court's reliance on ADR is further highlighted in Order 12 Rule 2. According to this
regulation, if the parties are unable to come to an agreement, the court has the
authority to order alternative dispute resolution (ADR) before a bench member. This
process must be finished within 21 days of the court exercising its discretion. It may
be claimed that this clause, which is closely followed, has set the pace for the
process of organizing a conference prior to the start of any suit hearing. However, in
certain cases, litigants view this process as a requirement rather than a way to

perhaps resolve the dispute out of court.%>

Order 47 of CPR also provides for arbitration under order of Court. This rule is very
enriching in so far as it provides for parties to a suit, who are not under any disability
to agree, that any disagreement between them in the suit be referred for arbitration
at any time before the judgment is pronounced.%® The parties in this case are allowed
to choose an arbitrator that is mutually agreed upon. One can therefore argue that
the foregoing provisions points to all but one thing: the principal basis of arbitration is

the maintenance of mutual respect for each other’s interests between the parties.®’

The Petroleum (Refining, Gas Processing and Conversion, Transportation, and Storage)
Act, Cap 161. The Petroleum (Refining, Gas Processing and Conversion,
Transportation, and Storage) Act of 2013 is a key piece of legislation in Uganda’s oil
and gas industry, highlighting the use of alternative dispute resolution (ADR)

mechanisms, including arbitration, to resolve disputes. The legislation underscores a

65 Kakooza, A. Conrad (2010). Arbitration, Conciliation and Mediation in Uganda: A Focus on the
Practical Aspects. Uganda Living Law Journal, Vol. 7 No. 2 pp. 268-294. Uganda Law Reform
Commission. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1715664 Accessed on
21/6/2024.
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7 Kakooza, A. Conrad (2020). Arbitration, Conciliation and Mediation in Uganda: A Focus on the
Practical Aspects. Uganda Living Law Journal, Vol. 7 No. 2 pp. 268-294. Uganda Law Reform
Commission. Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1715664 Accessed on
21/6/2024.
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commitment to settling disputes via means other than conventional court litigation,
especially in a field like this, where the technical intricacies and financial effects can
be significant. Section 86 of the Act is pivotal as it explicitly provides for the
settlement of disputes. It provides that parties to the oil and gas midstream
operations may choose to arbitrate their disagreements. This is essential to ensure
that any disputes can be handled in an efficient and effective manner, with the
industry specific dispute issues better understood by arbitrators. The ability to submit
to arbitration reflects Uganda's efforts to ensure a stable and attractive investment
environment and is consistent with international practice - which has the advantage
that arbitration is held in a confidential setting and is fast, essential for continuing
business and relationships. Moreover, although Section 56 on the use of the license as
security doesn't deal specifically with arbitration, the ramifications for dispute
resolution are substantial. Conflicts over the enforcement of security agreements
and/or the terms of these agreements frequently end up in arbitration. This is mostly
because such issues need to be handled with a balanced and informed argument, and
an arbitrator can represent both parties' interests due to their knowledge of the legal
and financial aspects. Several clauses of the Act as a whole place requirements on
operating under the Act and under the terms of the licence. Breaches of these terms
are ripe for dispute resolution by arbitration. In cases of environmental compliance,
safety regulations, or compliance with other government requirements, arbitration
may be a more targeted and efficient process than traditional litigation. In fact, the
Petroleum Act of 2013 outlines Uganda's resolution processes in the oil and gas
industry, and highlights arbitration as the preferred method. This is not only to speed
up the resolution process and contribute to industrial harmony, but also reflects the

country's commitment to maintaining a regulatory framework that is investment
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friendly to both domestic and foreign investors. The inclusion of these measures in its
legal structure helps make the oil and gas industry stable and resilient to disputes,
which is essential for its growth and the country's economic future.  Conclusion The
chapter has taken a critical look at the advantages and disadvantages of the
Alternative Dispute Resolution (ADR) mechanisms, specifically arbitration, versus
litigation in the settlement of disputes in the oil and gas industry in Uganda.  Although
all the advantages of ADR3speed, cost, flexibility and confidentiality 3preserving
business relationships and enabling expert decision-making are often stated to be
absolute, this chapter has shown that they are not always true, especially in Uganda.
Chapter Four addressed the fact that Uganda has a fairly strong legal framework for
supporting ADR, both at the international and national levels. One of these is the
Arbitration and Conciliation Act (ACA), Cap. The 4th, which includes the New York
Convention 1958 and the ICSID Convention, which will serve as a basis for the
recognition and enforcement of foreign arbitral awards. The ACA is limited in the
scope of judicial intervention, strengthens party autonomy and introduces the Centre
for Arbitration and Dispute Resolution (CADER) as the national arbitral institution. In
addition, the existing laws, such as the Petroleum (Refining, Gas Processing and
Conversion, Transportation and Storage) Act, 2013, specifically include arbitration as
a preferred mode of resolving disputes, thus demonstrating the strong presence of
arbitration in the sector's regulatory framework. However, the use of ADR in Uganda is
not problem -free. As indicated, arbitration in Uganda can be very expensive and slow,
partly because there are no regulated fee structures, too many retired judges acting
as arbitrators (with court -like procedures), and no statutory time limits for arbitration
proceedings. These issues arise from the conflict between theory and practice of the

use of ADR in Uganda's existing system. Furthermore, with various instances of
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