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O P E N I N G  S C H O L A R L Y  R E M A R K S  

 

The theoretical framework for blatant abuse by force thrives from John Austin’s 

definition of law as a command from the sovereign which can be rebutted by 

natural school of law especially St. Augustine who says people have a moral 

obligation to fight injustice even if its rebellion, revolution. In fact, Bishop 

Desmond Tutu calls it liberation theology…we in this book choose to call it a 

“constitutional self conscience and re awakening our self-righteousness in order 

to redeem our God given freedoms. 
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A B O U T  T H E  B O O K  

The law of criminal procedure lays down the machinery by which suspects are 

brought to court, tried and if found guilty, punished. Criminal procedure can also 

be defined as the means by which criminal law is enforced and involves the 

balancing of the liberty of the citizen against the interests of the community as a 

whole. The scope of criminal procedure extends over a wide perimeter from 

prevention and investigation of crime to prosecution and punishment of the 

offender.1 

As far as human rights are concerned, every Ugandan citizen has a right to 

liberty. This presupposes that the freedom enjoyed by the citizens can only be 

limited according to the provisions of the law and anything done without heeding 

the same is said to be arbitrary. The Uganda Police Force is mandated under 

Section 4 of the Police Act to; protect the life, property and other rights of the 

individual, maintain security within Uganda, enforce the law, ensure public 

safety and order and detect and prevent crime in the society. In order to fulfill 

this mandate the Police is legally empowered to conduct arrests, searches and 

institute criminal proceedings. However, the in manner in which the Police has 

conducted numerous arrests over time, has left many Ugandans sceptical as to 

whether the Police is indeed a custodian of law and order. Many have witnessed 

brutal arrests of politicians, on television and in newspapers over time and even 

more recently when Police was dispersing people from political consultative 

sessions of presidential opposition candidates like Amama Mbabazi and Kiiza 

Besigye. The question that continues to linger is how should these arrests be 

conducted under the law? This book analyses the aspect of arrests by the 

                                                           
1 Odoki, Benjamin Justice: A Guide to Criminal Procedure in Uganda, 1990. 
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government. It discusses the procedure of an arrest as enshrined in the laws of 

Uganda, the rights of an accused person, a suspect and even a convict.  

The book in principle analyses the time before an arrest is carried out; the time 

and manner of the arrest; and the events that follow the arrest. The book discusses 

the Miranda rule that guarantees that persons detained by police will not be 

interrogated in a way that places them at a disadvantage. The book also explores 

the aspect of searches on people’s property; how and when these searches should 

be conducted in accordance with the law. 

The book demystifies the highly volatile discussion of use of reasonable force 

while carrying out arrests. It lays out the threshold of what amounts to reasonable 

force and envisages circumstances where force is necessary to effect and arrest. 

The book also sheds light on the fundamental presumption of innocence and how 

this presumption should ordinarily be treated. Consequently, the book highlights 

the abuses that have and can be occasioned following the disregard or 

misunderstanding of this notion. The book reviews the principle of preventive 

arrest in light of human rights and its use as a tool of oppression. 

The book also labours to demystify the difference between the different armed 

groups in the country. It majorly indicates the difference between the police and 

the army and how their roles are different. It postulates the instances where this 

thin line of difference has been overstepped by either group and how catastrophic 

this action has proven to be overtime. It elaborates on the Posse Comitatus 

principle that argues against any military intrusion into civilian affairs. The book 

also tries to put into perspective the different groups being formed and revived 

in the country in the guise of maintaining law, peace and order. These groups 

include the Local Defence Units, Crime preventers and the like. The book 

attempts to place them under the different laws promulgated for the governance 

of the people of Uganda. 
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The book also concerns itself with the aspect of obtaining confessions and 

admissions from arrested persons for purposes of presenting the same as 

evidence before courts of law. There have been instances where arrested persons 

have been coerced into confessions which have led to false imprisonments. The 

book also discusses aspects of finding no case against arrested people and the 

notion of nolle proseque; and the aspect of compensation for the people that have 

been falsely convicted or wrongfully arrested. 

The book discusses the issue of liability for police brutality. It discusses the 

vicarious liability of the Government in civil proceedings as master and 

employer of police officers for acts of police officers done within the course of 

duty. The book also considers personal liability of Police officers for their 

reckless acts in law enforcement and the possibility of the Police opening up 

investigations and commencing criminal proceedings against its officers. 

As a bonus, the book briefly discusses part of civil law that is relevant to the 

issues enunciated above. 
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CHAPTER ONE 

 

H I S T O R I C A L  D E V E L O P M E N T  O F  

C R I M I N A L I T Y  

The Systematisation of criminal law through historical analysis reveals a contrast 

between common law crime and the enterprise of general principles 

underpinning contemporary criminal law.   

C O M M O N  L A W   

Central practice is judgments in criminal trials. Judgments had authority by 

virtue of tradition, and the experience of the presiding judge. Coke CJ: regarded 

as the traditional origin of many common law principles. Judgments were 

submerged under the authority of common law tradition or, later, statute   

G e n e r a l  p r i n c i p l e s   

Emerging from the end of the 18th century to the present, concern for systematic 

explanations by means of general principles. Systematization of the common law 

into a small number of conceptual structures capable of universal application.  

A stark contrast exists between traditional common law crime and the general 

principles employed by contemporary courts. This contrast gave rise to a 

fundamental change in the way crime was perceived and punished.  At common 

law, crimes were ‘public wrongs’ (today: ‘crimes’).    

C o m m o n  l a w  t r a d i t i o n   

Common law judgments derived their authority from two sources: long-standing 

legal tradition, and the experience of the judge.  Common law judgments were 
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submerged under the authority of the common law tradition or the governing 

statute.2   

Coke CJ is typically regarded as the origin of the original definition of crime at 

common law; later judgments would frequently refer to his definition.   

Towards the end of the 18th century, a new set of general principles began to take 

form.  With the transition from specific categories of common law crimes to a 

broad set of general principles, there were also changes in the fundamental 

construction of criminal activity itself: what were previously known as ‘public 

wrongs’ became known as ‘crimes’.  During the 19th century, judges (and, later, 

academics) were concerned to provide systematic explanations of the law such 

that they could give rise to general principles.  This led to the systematization of 

the common law.3   

D i v i s i o n  o f  t h e  C o m m o n  l a w  

The common law falls into two parts:   

a) Formal rules (logical, formal reasoning; principles, definitions)   

b) Bureaucratic institutions (trial, police, prison)   

Prior to the development of general principles, the trial was seen as the pinnacle 

of the bureaucratic process, with the police and prison systems subordinate in 

their investigation and housing of the accused/convicted.  With the rise of general 

principles, the trial became secondary to the police and prisons, which were now 

both more important than and less regulated by the judiciary.  General principles 

were seen as being relevant only to the courtroom.    

Previously, the trial was the pinnacle of the criminal process, and controlled both 

the other major parts of the criminal process.  Police were under the direction of 

                                                           
2 Criminal Law and Procedure 01 - Introduction 

3 Peter Rush, Criminal Law and Procedure: An Introductory Essay and Overview (2004) 7.  
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the judge or magistrate, and the prison authorities were called upon according to 

the details of the sentence. With the rise of general principles, the trial become 

secondary to the police and prison authorities, which became increasingly 

important and unregulated by the judiciary.  The trial is now subordinate to 

external processes and prosecutorial discretions, so that  

general principles are relevant only in the courtroom.    

C h a n g e s  i n  t h e  c r i m i n a l  o b j e c t    

At common law, the object of crime was its modus operandi.  The manner of 

acting was the major determinant of criminal liability.  Thus the circumstances 

in which the accused acted and the qualitative characteristics of their behaviour 

determined liability (eg, poison or pitchfork?).  Thus, the object of crime was an 

event: how did s/he act, and what did they do?  The manner of acting played a 

large role in determining guilt or innocence.  Circumstantial or qualitative 

characteristics determined liability.  Today, criminal liability is determined by 

the consequences (results) of acting, and the mental state (purpose) of the 

accused.  As a consequence of this transition, definitions of crimes became 

increasingly general; abstractions width wider scope for application to fact 

scenarios were adopted.     

C O N T E M P O R A R Y  C R I M I N A L  L A W    

Today, it is the consequence of an action, in combination with a purpose or 

mental state, which determines guilt or innocence.  Results, such as the killing 

of a human being are more important than, eg, the weapon with which it was 

brought about. Definitions of crimes become increasingly general, abstract, and 

capable of subsequent application to a wider range of fact scenarios. General 

principles operate as deterrents by targeting the mentality of individuals; in 

theory, the law should control the minds of individuals, which in turn controls 

their behaviour.  Thus, by intimidating the mentalities of the general populace 
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according to rational processes and common knowledge, criminal law sought to 

prevent the committal of crime. This contrasts with the common law approach 

of restitution, which targeted the bodies of perpetrators. An act is not guilty 

unless the mental state with which it is done is also guilty.     

D e f i n i t i o n  o f  C r i m i n a l  L a w    

In order to determine the scope of criminal law and the limits within which crime 

and law interact, it is necessary first to define crime.  Williams’ practical 

definition has been highly influential, and – though criticised as circular – 

emphasises the procedural nature of the law (a positivist?):4   

A crime is an act capable of being followed by criminal proceedings having a 

criminal outcome.…  Criminal law is that branch of law which deals with 

conduct… by prosecution in the criminal courts. Blackstone’s 18th century 

definition, on the other hand, focuses upon the public harm suffered as a result 

of criminal conduct:   

A crime or misdemeanour is an act committed, or omitted, in violation of a public 

law, either forbidding or commanding it … public wrongs, or crimes and 

misdemeanours, are a breach and violation of the public rights and duties, due to 

the whole community…   

Heterodox approaches to contemporary criminal law are generally discouraged, 

as they tend towards fragmentation of previously unified bodies of law and 

dissolution of principle.  Pragmatic approaches are favoured, particularly where 

they serve to improve the perception of criminal law as a single, self-coherent, 

and rational entity.     

                                                           
4 williams, glanville (1955), ‘the definition of crime’, 8 current legal problems 107, 130.  
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A p p l i c a t i o n  o f  C r i m i n a l  L a w    

Substantive criminal law encompasses numerous semantic layers:   

• Constructions of criminal responsibility  

• Interpretation of definitional elements  

• Classification of crimes  

• Legal definition of specific types of crime  

• Constructions of the ‘facts’ of the case   

As such, particular attention should be paid to the way in which judicial 

interpretation proceeds (eg, in defining the crime and treating evidence) and the 

values that underlie it  

and other legal reasoning and rhetoric.   

G E N E R A L  P R I N C I P L E S  O F  C R I M I N A L  

L A W  

D O C T R I N E S  O F  T H E  C R I M E    

A crime is composed of two parts:   

1. Actus reus; An external, behavioural element; and   

2. Mens rea; A mental, fault-based element.   

Generally, in order to commit a crime an actor must possess both actus reus and 

mens rea.  That is, an act is not guilty unless the mental state by which it was 

commissioned is also guilty.  The crime is the combination of both, and is a 

single unity.  Modern definitions of crimes construct the attribution of criminal 

responsibility around prohibited mentalities as to prohibited consequences.  

Note, however, that this can cause problems in crimes which are structured 

around a mentality as to a circumstance (eg, rape).   

Definitions of specific legal crimes (eg, assault, murder) are generated by 

reference to these two components.  Note that each legal type of crime has its 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
6 

 

own forms of mens rea (per Stephen J in Tolson). For criminal liability to be 

attached to a person, three elements are necessary:   

1. Act (must be voluntary and a legal cause of the prohibited consequence)   

(a) Acts that are not willed are not legal acts (voluntariness) 

(b) Omissions arguments are often claims that the act should have been done   

2. Mental state (intent or purpose of the accused)   

(a) Intention: oldest mental state  

(i) attached to consequences  

(ii) purpose of the actual accused (subjective); eg, killing vs scaring when 

carrying loaded shotgun  

(b) Recklessness: foresee prohibited consequence as a ‘possible or probable 

result’ of conduct  

(i) Irrespective of intention, but has subjective element  

(c) Negligence: objective standard (that of the ordinary reasonable person)   

3. Defence (there must be a lack of valid legal defences)   

(a) Automatism: used as a defence to negative voluntariness  

(b) Intoxication: used as a defence to negative voluntariness, intention, or both  

(c) Temporal coincidence: to prevent unintended coincidences, both actus reus 

and mens rea must occur contemporaneously     

Doctrines of defence   

Doctrines of defence specify the legal requirements for employment of defences, 

and set limits on their use.   

In order for a crime to exist according to law, it requires both external and 

internal elements to be present as well as the absence of available defences that 

would negative them.     

There are two main types of defences:   

(a) Can the actus reus or mens rea of the offence be proven?   

(i) The defense operates by denying the elements of the crime  
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(ii) Arises as a consequence of the burden of proof, the onus of which lies with 

the prosecution   

(b) Systematization of common arguments   

(i) Legally recognized defenses with their own definitions, derived from general 

principles (eg, provocation)  

(ii) These have legally distinct, precise definitions    

Of the specific legal defences, there exist two types of defence based on the 

extent to which they negative or limit criminal liability:   

• Partial defences: the accused is still guilty, but the defence changes the type 

of crime with which they are charged; and  

• Complete defences: the prosecution must disprove the defence; if they fail, a 

verdict of not guilty is entered and the accused is acquitted.    

Mens rea defences   

Many defences are concerned with mens rea issues, such as provocation, where 

the  

argument of the accused is that a different mental state should apply, since they 

only brought about the prohibited consequence as a result of failing to exercise 

self-control.   

Other mens rea defences:   

 Duress: eg, a gun is put to the head of B, and A is told to kill C, or B will 

be killed 

 Necessity: an objectively-determined circumstance  

 Self-defence: reasonable belief   

Note that the availability of these defences depends upon the nature of the crime.  

The exception is insanity, which is available for any crime.    

When considering a defence, three questions need be raised:   

1. Whether it is partial or complete?   

2. For what crimes is it available and are its definitional elements fulfilled?  

3. Identify the crime first.  Note its elements.  Identify relevant items of 

proof.  Then (and only then) look at possible defences.    
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Quasi-defences   

Pseudo/quasi-defences deny the existence of an actus reus or mens rea but the 

onus of raising such defences rests upon the accused.  For example:   

 Automatism Question of will; conduct was involuntary there can be no 

actus reus. 

 Intoxication The accused was so drunk that there was no intention/purpose 

and/or voluntariness.  

 Mistaken belief Intention predicated upon knowledge; if act committed 

innocently, this could undermine the basis of liability. 

It might be asked of these quasi-defences whether they are excuses or 

justifications for the conduct of the accused.  Previously, they were treated as 

excuses; now, however, procedural changes have transformed them into 

justifications.     

Doctrines of strict and absolute liability   

Doctrines of strict and absolute liability are methods of interpreting statutory 

definitions of crime.  Crimes which attract strict or absolute liability do not 

require the prosecution  

to prove the existence of a mens rea.   

These doctrines influence the reading of a criminal statute (typically, not 

concerned with  

the Crimes Act 1958 (Vic), but rather, eg, areas like environmental law).   

Does the statute specify mens rea as a necessary element for the prosecution to 

prove?   

 When statutes began to overtake the common law, they began to use non-

legal  

expression of mens rea  

 The judicial climate in which interpretation took place developed in 

response  
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Definition of honest and reasonable mistake of fact   

• This defence is unavailable in crimes of absolute liability   

Another difference between the two types of crime relates to the defence of 

honest and reasonable mistake of fact (belief in a set of circumstances which, if 

true, would afford an excuse to the conduct of the accused), which is available 

for crimes of strict liability, but not crimes of absolute liability.     

Doctrines of complicity   

The doctrines of complicity extend the limits of criminal liability to groups.  In 

this way, individuals may be personally liable for the criminal actions of others.  

The doctrines of complicity define a method for finding people liable where 

elements of the crime are lacking.   

Where a group of people act in cohort to produce a prohibited consequence, and 

each has knowledge of the circumstances in which they act, all members may be 

found guilty of the crime as though they themselves had produced the result as 

an individual.  Generally, knowledge is an essential element.     

Doctrines of inchoate crimes   

Doctrines of inchoate crimes attach criminal liability to agreeing, planning, or 

promoting the commission of a crime (eg, attempted murder).  Like doctrines of 

complicity, they  

extend criminal liability beyond the normal conception of a crime.  

There are two main types of inchoate offences:   

1. Attempts; An individual act, but doesn’t achieve the desired results  

2.  Incitement A incites B to commit a crime; though no criminal act is 

performed by A, they are liable as an accessory   

Inchoate is Latin for ‘incomplete’. 
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CHAPTER TWO 

 

A R R E S T S  A N D  W A R R A N T S  

An arrest is the deprivation of liberty for the purpose of compelling a person to 

appear in court or other authority to answer a criminal charge or to testify against 

another person. It usually involves the taking of the person arrested in custody 

whereby he is detained or confined. 

Every individual in Uganda has a constitutional protection as to personal liberty 

enshrined in the Bill of rights. Arresting a person therefore means interfering 

with his personal liberty. Therefore, a person will not be deprived of his liberty 

save as may be authorized by law. 

Article 23 of the 1995 Constitution of Uganda provides for protection of personal 

liberty. Article 23(1) of the Constituition provides for instances under which this 

feedom maybe derogated.  

Article 23(1)5 stipulates that no person shall be deprived of personal liberty 

except in any of the following; 

(a) in execution of the sentence or order of a court, whether established for 

Uganda or another  

country or of an international court or tribunal in respect of a criminal offence 

of which that person has been convicted; or of an order of a court punishing the 

person for contempt of court; 

                                                           
5 Constitution of the Republic of Uganda, 1995 (As amended) 
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(b) in execution of the order of a court made to secure the fulfillment of any 

obligation imposed on that person by law;  

(c) for the purpose of bringing that person before a court in execution of the 

order of a count or upon reasonable suspicion that that person has committed or 

is about to commit a criminal offence under the laws of Uganda;  

(d) for the purpose of preventing the spread of an infectious or contagious 

disease;  

(e) in the case of a person who has not attained the age of eighteen years, for the 

purpose of the education or welfare of that person;  

(f) in the case of a person who is, or is reasonably suspected to be, of unsound 

mind or addicted to drugs or alcohol, for the purpose of the care or treatment of 

that person or the protection of the community;  

(g) for the purpose of preventing the unlawful entry of that person into Uganda, 

or for the purpose of effecting the expulsion, extradition or other lawful removal 

of that person from Uganda or for the purpose of restricting that person while 

being conveyed through Uganda in the course of the extradition or removal of 

that person as a convicted prisoner from one country to another; or  

(h) as may be authorised by law, in any other circumstances similar to any of the 

cases specified in paragraphs (a) to (g) of this clause. 

The Criminal Procedure Code (CPC) does not define an arrest and there is no 

definition of this so we resort to case law as in Hussein v Chang Fook6 where 

Lord Devlin stated that an arrest occurs: 

1) when a police officer states u terms that he is arresting; or 

2) when an officer uses force to restrain the individual concerned; or 

                                                           
6 (1970) 2 WLR 441 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
12 

 

3) when by words or conduct the officer makes it clear that he will use force 

if necessary to restrain the individual from going where he wants to go; 

but 

4) it does not occur where he stops an individual to make inquiries. 

The provisions relating to arrest found in sections 2 – 27 of the Criminal 

Procedure Code. 

T Y P E S  O F  A R R E S T  

There are ordinarily two types of arrests; arrest with warrant and arrest without 

warrant. It is normally expected that the police officer or any other person with 

authority carrying out an arrest will have a warrant either from a court of law or 

from the police. However, this is not usually the case as the police have the power 

to effect an arrest without a warrant. 

A R R E S T  W I T H  A  W A R R A N T .  

This is an arrest effected under the direction of a person with authority. This is 

usually by an official of court. This must be in writing and must be showed to 

the person who is to be arrested and explained in a language that he/she 

understands as we shall later discuss. 

The arrest warrant must therefore be issued by a magistrate and bear the seal of 

the court.7 It is directed to police officers or any other person; commanding them 

to arrest the person named in it who is accused of having committed an offense 

named in it. 

Every warrant must state shortly the offence with which the person against whom 

it is issued is charged, and must name or otherwise describe that person, and it 

must order the person or persons to whom it is directed to apprehend the person 

against whom it is issued and bring him or her before the court issuing the 

                                                           
7 Section 56 of the Magistrates’ Courts Act Cap 16, laws of Uganda 
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warrant or before some other court having jurisdiction in the case, to answer to 

the charge mentioned in it and to be further dealt with according to law.8 

A warrant directed to a police officer may also be executed by any other police 

officer whose name is endorsed upon the warrant by the officer to whom it is 

directed or endorsed, and similarly, a warrant directed to a chief may be executed 

by any other chief whose name is endorsed on the warrant by the chief to whom 

it was directed or endorsed.9 Therefore, this means that the warrant cannot be 

executed by anyone without the necessary endorsement. 

A warrant may be issued by the court for the arrest of someone who has been 

charged with a crime. The warrant can be issued at any time and will be valid 

until it is executed or revoked by the court that issued it. When a person is 

suspected of committing an offense, fails to appear at the time and place specified 

in a summons, or fails to appear at the time and place specified in a bail, a warrant 

of arrest may be issued against them.10 

As a result, any error in the substance or form of a warrant will not impact the 

legitimacy of any proceedings in any case; unless the irregularity appears to 

deceive or mislead the accused, the court may adjourn the case hearing and 

remand or admit the accused to bail at the accused's request. 

Second, the offence must be stated in accordance with the regulations for 

charging. If a charge is not constructed in line with the precise provisions 

established by law, it may be open to complaint in terms of its form or content. 

Finally, the person executing an arrest warrant must inform the person accused 

of the warrant's contents (and display the warrant if requested), and then bring 

that individual before the court as soon as possible. 

                                                           
8 Section 56(2), Ibid. 

9 Section 60, Ibid 

10 See Sections; 54,55,56,57 and 66 of the Magistrates Courts Act 
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A R R E S T  W I T H O U T  A  W A R R A N T  

As opposed to arrests with warrants, this kind of arrest is done without any order 

from the magistrate and without an arrest warrant.11 This kind of arrest can be 

undertaken by any police officer, an officer in charge of a police station, a person  

in charge of lawful custody, a magistrate, and a private person. 

a) By a Police Officer 

Section 10 of the Criminal Procedure Code Act provides that; 

Any police officer may, without an order from a magistrate and without a warrant, 

arrest - 

a) any person whom he or she suspects upon reasonable grounds of having 

committed a cognisable offence, an offence under any of the provisions 

of Chapter XVI of the Penal Code Act12 or any offence for which under 

any law provision is made for arrest without warrant; 

b) any person who commits a breach of the peace in his or her presence; 

c) any person who obstructs a police officer while in the execution of his or 

her duty, or who has escaped or attempts to escape from lawful custody; 

d) any person whom he or she suspects upon reasonable grounds of being a 

deserter from the Uganda Peoples’ Defense Forces; 

e) any person whom he or she finds in any highway, yard or other place 

during the night and whom he or she suspects upon reasonable grounds 

of having committed or being about to commit a felony; 

f) any person whom he or she suspects upon reasonable grounds of having 

been concerned in any act committed at any place out of Uganda which, 

if committed in Uganda, would have been punishable as an offence, and 

                                                           
11 See Section 23 of the Police Act 
12 Cap 120 
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for which he or she is, under the provisions of any written law, liable to 

be apprehended and detained in Uganda; 

g) any person having in his or her possession without lawful excuse, the 

burden of proving which excuse shall lie on that person, any implement 

of housebreaking; 

h) any person for whom he or she has reasonable cause to believe a warrant 

of arrest has been issued; 

i) any person in whose possession anything is found which may reasonably 

be suspected to be stolen property or who may reasonably be suspected 

of having committed an offence with reference to that thing. 

b) By an officer in charge of a Police station. 

Further, the Criminal Procedure Code Act13 provides that any officer in charge 

of a police station may, without an order from a magistrate and without a warrant, 

arrest or cause to be arrested: any person found taking precautions to conceal 

her/his presence within the limits of that station under circumstances which 

afford reason to believe that she/he is taking the precautions with a view to 

committing a cognisable offence; any person within the limits of that station who 

has no ostensible means of subsistence or who cannot give a satisfactory account 

of her/himself; any person who is by repute a habitual robber, housebreaker or 

thief, or a habitual receiver of stolen property knowing it to be stolen, or who by 

repute habitually commits extortion or in order to commit extortion habitually 

puts or attempts to put persons in fear of injury. 

c) By a person in lawful custody 

The person in charge of the lawful custody of a person apprehended has the 

authority to re-arrest the escaped or rescued individual. If a person in lawful 

                                                           
13 Section 11 of the Criminal Procedure Code Act (Cap 116) 
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custody flees or is rescued, the person from whose custody he or she flees or is 

rescued may follow and arrest him or her anywhere in Uganda.14 

d) By a private person 

Any private person with reasonable suspicion of committing a felony may arrest 

anyone who, in his or her opinion, commits a cognisable offense. The owner of 

the property, his or her servants, or individuals authorised by him or her may 

arrest persons found committing any offence involving property damage without 

a warrant.15 Use of unreasonable force to effect an arrest my lead to criminal and 

civil liability (assault/false imprisonment and battery). 

In Uganda v Muherwa,16 a private person who used a weapon to incapacitate the 

deceased suspected to be thief in the process of which he died was prosecuted 

and convicted of manslaughter. 

In Beard and Anor v R17 the appellants, two private persons arrested the 

complainant, tied  

him and assaulted him although he made no attempt to escape. Delayed in 

handing him to the police. Prosecuted for assault and unlawful confinement. 

Convicted of these offences as they used unreasonable and unnecessary force. 

When a private individual arrests someone without a warrant, he or she must 

immediately  

turn the person over to a police officer or, if no police officer is available, take 

the subject to the nearest police station. Under section 16(1) of the CPC, 18a 

person arrested by a private person without a warrant should be handed over to 

the police without delay. The police, depending on the circumstances, should re 

                                                           
14 Section 21, Ibid 

15 Section 15(2), ibid 
16 (1972) EA 466 
17 (1970) EA 448 
18 Cap 116 
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arrest him or set him free.If a police officer has cause to suspect that the person 

arrested meets the criteria that would normally lead to an arrest without a 

warrant, the officer must re-arrest the subject.19  

If there is reason to believe that the person arrested has committed a 

noncognisable offense and he or she refuses to give his or her name and residence 

when asked by a police officer, or gives a name or residence that the officer has 

reason to believe is false, he or she will be arrested by the officer in order for his 

or her name and residence to be determined. When that person's true name and 

residence have been established, he or she will be released on the condition that 

he or she executes a bond, with or without sureties, to appear before a magistrate 

if required; however, if that person is not a Ugandan resident, the bond will be 

secured by a surety or sureties who are Ugandan residents. If the person's genuine 

name and domicile are not determined within twenty-four hours of his or her 

detention, or if he or she fails to execute the bond or provide adequate sureties, 

he or she is brought before the nearest magistrate with jurisdiction.20 

If there is no reasonable suspicion that he or she has committed any crime, he or 

she is immediately released. 

e) By a Magistrate 

When a crime is committed in the presence of a magistrate within the local 

bounds of his or her jurisdiction, the magistrate may arrest or order the arrest of 

the offender, and may commit the offender to custody upon the arrest, subject to 

the rules of the Criminal  

Procedure Code regarding bail.21 

                                                           
19 Section 16, ibid 

20 Section 13, ibid 

21 Section 19, ibid 
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Any magistrate may also arrest or direct the arrest of any individual for whose 

arrest he or she is competent at the moment and in the circumstances to issue a 

warrant in his or her presence, within the local limits of his or her jurisdiction.22 

P R E V E N T I V E  A R R E S T S  

Sections 24, 26 and 27 of the Criminal Procedure Code Act23 empower any 

police officer to interpose and or arrest any person without a warrant to prevent 

commission of an offence.  

Preventive detention means detention of a person without any trial or conviction 

by a court, but merely based on suspicion in the minds of the executive authority 

that one might be a threat to peace and security. Preventive detention, the practice 

of incarcerating accused individuals before trial on the assumption that their 

release would not be in the best interest of society-specifically, that they would 

be likely to commit additional crimes if they were released. Preventive detention 

is also used when the release of the accused is felt to be detrimental to the state's 

ability to carry out its investigation. In some countries the practice has been 

attacked as a denial of certain fundamental rights of the accused. Preventive 

detention is used to a considerable extent in countries ruled by dictators.  

Particularly in cases in which the accused individuals were perceived as political 

or security threats to the government. In such countries, where there was often 

little concern for the protection of individual rights, preventive detention was left 

almost exclusively in the hands of police and prosecuting authorities. Where 

there is greater concern for individual rights, the courts have been given control, 

but critics maintain that the practice in any form does not lend itself to vigorous 

and continuous protection of individual rights. 

OBJECT: Is to prevent him from committing again and the detention takes place 

                                                           
22 Section 20, ibid 
23 Cap 116 
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on the  

apprehension that he is going to do something again. It comes within any of the 

grounds  

specified like..  

 Security of the State 

 Public Order 

 Foreign affairs 

 Services essential to the community. 

Historical Background of preventive arrests in Uganda.  

The background of preventive arrest can be traced from the Habitual Criminals 

(Preventive Detention)24 whose primary goal was to make provision for the 

introduction in Uganda of preventive detention for habitual criminals. Reports of 

the Government's campaign to arbitrarily detain hundreds of workers and 

Political activists as the parties launched their protests in Kampala, illustrate, 

once again, the dangers of Uganda’s preventive detention regime and its potential 

to be used as a tool to clamp down on fundamental freedoms. Not only is 

preventive detention incompatible with human rights law, the long history of 

abuse of preventive detention in the country suggests that Uganda must 

reconsider its laws and policy on arrest and detention as a matter of urgency. 

Preventive detention is a form of administrative detention, ordered by executive 

authorities, usually on the assumption that the detainee poses future threat to 

national security or public safety. Unlike regular detention under criminal law, 

its immediate aim is often not to bring criminal charges, much less to try the 

detainee in a court of law. In the sub-continent, preventive detention dates back 

to the colonial era. Under the British, executive authorities had sweeping powers 

                                                           
24 Act 1951 
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to preventively detain individuals on a wide  

range of grounds including threat to public order and national security. 

After its creation in 1962, Uganda retained this security-oriented strategy in 

response to post-independence violence and instability, sacrificing fundamental 

 rights and freedoms in the name preserving order and peace. 

T H E  P R O C E D U R E  O F  E F F E C T I N G  A N  

A R R E S T  

U N D E R S T A N D I N G  T H E  C O N C E P T  O F  A N  A R R E S T  

One of the ultimate purposes of a community is to be able to live in harmony and 

enjoy shared resources. From time to time, this harmony is disturbed by various 

elements. These elements can be natural; i.e., disasters or they can be otherwise. 

Part of the latter disturbance can be occasioned by fellow people in the 

community. These disturbances can be categorised in law into two; civil wrongs 

and crimes. There are some other wrongs that community might consider as 

moral wrongs which do not necessarily attract the law’s ear. 

A civil wrong occurs when one person violates a right of another that calls for 

compensation or repayment to the person wronged. For example, if a person fails 

to pay back money which was loaned to them, the other party can take a civil 

case to get the money back from the offender. 

A crime on the other hand occurs when a person commits a wrong that calls for 

community condemnation or punishment. If a man has carnal knowledge with a 

girl below the age of 14, they are committing a criminal offence (aggravated 

rape) for which they may be punished if found guilty. They may be put in prison 

to serve a sentence as a form of punishment. 

It should be understood that there are some wrongs that usually might cross over 

to both categories i.e., a civil wrong and a crime. For example, if a person takes 
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the life of another, that person might be charged with the crime of murder or 

manslaughter and at the same time, the deceased’s beneficiaries might sue using 

death as a cause of action for compensation from the offender. 

Whether a civil wrong or a crime, it is undisputable that an occurrence of either 

is bound to disrupt the harmonious living in the community, either as a whole, 

or just against an individual. Therefore, in order to maintain this peace in the 

community, governments by law establish a body to keep watch and guard the 

harmony. This body is known as the  

police and in Uganda, it is the Uganda Police Force.25 

The Constitution26 and the Police Act27 provide elaborately the functions of this 

force in maintaining law and order in the society. These include; to protect the 

life, property and other rights of the individual; to maintain security within 

Uganda; to enforce the laws of Uganda; to ensure public safety and order; to 

prevent and detect crime in the society; subject to section 928, to perform the 

services of a military force; to co-operate with civilian authorities and other 

security organs established under the Constitution and with the population 

generally; among others. 

Most of the functions provided in these laws can best be fulfilled by 

apprehending offenders and temporarily removing these from the rest of the 

population. This process is known as arresting. The concept of arrest is part and 

parcel of the criminal procedure but this chapter is concerned with how the 

procedure of arrest should be carried out. 

                                                           
25 Article 211 of the Constitution of the Republic of Uganda, 1995 establishes the Uganda Police 

Force. Section 2 of the Police Act, Cap 303 provides that; “There is established a force to be 

known as the “Uganda Police Force”.” 

26 Article 212 of the Constitution  

27 Section 4 of the Police Act (Cap 303) 

28 It provides for the functions of the police authority 
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It should be remembered that every person is entitled to personal liberty. This 

freedom can only be limited in the event that a person violates any of the 

provisions of the law or fulfils the circumstances envisaged under Article 23 of 

the Constitution. It provides; 

No person shall be deprived of personal liberty except in any of the following 

cases- 

a) in execution of the sentence or order of a court, whether established for 

Uganda or another country or of an international court or tribunal in 

respect of a criminal offence of which that person has been convicted; or 

of an order of a court punishing the person for contempt of court;   

b) in execution of the order of a court made to secure the fulfillment of any 

obligation imposed on that person by law; 

c) for the purpose of bringing that person before a court in execution of the 

order of a 

court or upon reasonable suspicion that that person has committed or is 

about to commit a criminal offence under the laws of Uganda; 

d) for the purpose of preventing the spread of an infectious or contagious 

disease; 

e) in the case of a person who has not attained the age of eighteen years, for 

the purpose of the education or welfare of that person; 

f) in the case of a person who is, or is reasonably suspected to be, of unsound 

mind or addicted to drugs or alcohol, for the purpose of the care or 

treatment of that person or the protection of the community; 

g) for the purpose of preventing the unlawful entry of that person into 

Uganda, or for the purpose of effecting the expulsion, extradition or other 

lawful removal of that person from Uganda or for the purpose of restricting 

that person while being conveyed through Uganda in the course of the 
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extradition or removal of that person as a convicted prisoner from one 

country to another; or 

h) as may be authorised by law, in any other circumstances similar to any of 

the cases specified in paragraphs (a) to (g) of this clause. 

These circumstances are the only situations in which a person’s personal liberty 

can be limited. It follows that the courts of law have further clarified the purpose 

of an arrest and what does not amount to a valid reason to carry out an arrest. In 

the case of Ochwa v Attorney General,29 court explained that; 

[The right to liberty is the right of all persons to freedom of their person, freedom 

of movement and freedom from arbitrary arrest and detention by others. An 

unlawful arrest occurs when a person without legal authority or justification, 

intentionally restrains another person's ability to move freely—there is no power 

to arrest and detain a person merely to make enquiries about him or her. The 

Constitution does not permit an arrest for the purposes of interrogation in the 

hope of getting enough information to ground a charge. Any arrest must be on 

the basis of a reasonable suspicion—Having "reasonable suspicion" presupposes 

the existence of facts or information which would satisfy an objective observer 

that the person concerned may have committed the offence] 

Therefore, there are quite a number of considerations before an arrest can be 

effected. The person carrying out the arrest must fulfil the requirements prior to 

the arrest, during the arrest and must most importantly fulfil the requirements 

after an arrest. 

                                                           
29 (Civil Suit-2012/41) [2020] UGHC 167 (27 February 2020) 
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P R O B A B L E  C A U S E  

Probable cause generally refers to the requirement in criminal law that police 

have adequate reason to arrest someone, conduct a search, or seize property 

relating to an alleged crime. 

In February 2003, the Uganda Human Rights Commission (UHRC) reiterated 

the standard for reasonable and probable cause for detention as set forth in 

Ugandan law. “Reasonable” and “probable cause” are defined as: 

An honest belief in the guilt of the accused based upon full conviction founded 

upon reasonable grounds for the existence of a state of circumstances which 

assuming them to be true would reasonably lead any ordinary prudent and 

cautious man placed in the position of the accuser to the conclusion that the 

person charged was probably guilty of the crime implied.30 

Police must also have probable cause to arrest without a warrant, and in many 

cases to search or seize property without a warrant. Prosecutors must also have 

probable cause to charge a defendant with a crime. Typically, to obtain a warrant, 

an officer will sign an affidavit stating the facts as to why probable cause exists 

to arrest someone, conduct a search or seize property. Judges issue warrants if 

they agree that probable cause exists. There are many instances where warrants 

are not required to arrest or search, such as arrests for felonies witnessed in public 

by an officer. Here is more information on when warrants are not required. If a 

warrantless arrest occurs, probable cause must still be shown after the fact, and 

will be required in order to prosecute a defendant. 

Probable Cause for Arrest, Probable cause for arrest exists when facts and 

circumstances within the police officer's knowledge would lead a reasonable 

person to believe that the suspect has committed, is committing, or is about to 

                                                           
30 Steven Semugoma v. Magidu Mafuge & 5 Others [1994] II KALR 108, cited in Stephen 

Gidudu vs. Attorney General, UHRC, February 26, 2003. 
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commit a crime. Probable cause must come from specific facts and 

circumstances, rather than simply from the officer's hunch or suspicion. 

"Detentions" short of arrest do not require probable cause. Such temporary  

detentions require only "reasonable suspicion." This includes car stops, 

pedestrian stops and detention of occupants while officers execute a search 

warrant. "Reasonable suspicion" means specific facts which would lead a 

reasonable person to believe criminal activity was at hand and further 

investigation was required. Detentions can ripen into arrests, and the point where 

that happens is not always clear. Often, police state that they are arresting a 

person, places him/her in physical restraints, or takes other action crossing the 

line into arrest. These police actions may trigger the constitutional requirement 

of probable cause. Someone arrested or charged without probable cause may 

seek redress through a civil lawsuit for false arrest or malicious prosecution. 

Article 23(4) (b) of the 1995 Constitution allows a person to be arrested "upon 

reasonable suspicion of his or her having committed or being about to commit a 

criminal offence under the laws of Uganda." Ultimately, this allows for an arrest 

prior to the actual execution of the crime. The United Nations defines arrest as 

the "act of apprehending a person for the alleged commission of an offence or by 

the action of an authority.31 Under this definition it is necessary for an alleged 

offense to have been committed. However, the Uganda Constitution allows for 

an arrest when a law enforcement agent thinks the individual might partake in a 

criminal activity, even in the absence of any probable cause. Typically, an arrest 

is made prior to any substantive investigation. As the former Chief Justice 

Benjamin Odoki observed in Kalanima v. Uganda, "the policemen arrest people 

                                                           
31 Body of Principles for the Protection ofAll Persons under Any Form of Detention or 

Imprisonment, G.A. Res. 43/173, U.N. GAOR, 7 6 h plen. Mtg., at Annex (a), U.N. Doc. 

A/43/173 (1988). 
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before they have evidence to support the arrest and then, after arresting, they go 

out and find evidence to justify the arrest.”32 

D E T E C T I O N  

The formal social institution charged with the control of deviance that is 

identified as crime, the police should not swing into action until a criminal 

offense is detected. Crime that goes undetected does not influence the justice 

process directly. It is only when the justice system (usually through the police) 

notices a possible criminal offense that the process begins. The first decision to 

influence the criminal justice process is determining whether a crime may have 

occurred. When a crime or suspected crime is reported to the police, the justice 

system is mobilized. If agents of police decide that crime has occurred, they have 

made the detection decision. The police respond to the report of a crime. It is 

then that case decision making rests with official agents of the justice process, 

the police officers.  

Once the police come to believe that a crime may have been committed, it is their 

decision whether and how to proceed. We can say that the criminal justice system 

starts when justice system officials (usually the police) believe a crime has 

occurred. At that point, the agents of the justice system take control over the 

official societal response to the crime.  

If there is no belief that a crime has been committed or that a criminal code has 

been broken, no individual should be arrested or detained. In other words, for 

any person to be arrested there must be probable cause for the arrest to occur. 

Probable cause occurs when there a criminal activity is detected. If there is no 

                                                           
32 Benjamin J. Odoki, Reducing Delay in the Administration of Justice: The Case of Uganda, 5 

CIuM. L. F. 57, 78-79 (1994) (citing Kulanima v. Uganda, 1971 High Ct. Bull. 210, 211 (Uganda 

High Ct.)). 
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probable cause and an arrest is made, such arrest is wrongful arrest and results 

in violation of the arrested person’s right to freedom. 

C O N D U C T I N G  A R R E S T S   

Section 2 of the Criminal Procedure Code Act, stipulates that, in making an arrest 

the police officer or other persons making it shall actually touch or confine the 

body of the person to be arrested, unless there be a submission to the custody by 

word or action. This implies that if the person being arrested submits to the arrest, 

the police officer need not actually touch or confine his body. However, if a 

person forcibly resists or attempts to evade the arrest, the police officer or other 

person making the arrest may use all means necessary to effect it. This does not, 

however, justify the use of greater force than is reasonable or necessary in the 

circumstance for apprehension of the offender. In that case, the use of a fire arm 

on an unarmed suspect to secure their arrest may be disproportional for the 

purpose of apprehending him.  

The Police is not allowed to use excessive force or fire arms during arrests unless 

a person through force, prevents or attempts to prevent the lawful arrest of 

himself or herself or of any other person and even then fire arms are not to be 

used unless a police officer has reasonable grounds to believe that he or she 

cannot otherwise effect the arrest; he has issued a warning to the offender that he 

or she is going to resort to the use of arms and the offender does not heed the 

warning; or the police officer has reasonable grounds to believe that he or she or 

any other person is in danger of grievous bodily harm if he or she does not resort 

to the use of arms. In such a case, the force used still has to be reasonable in the 

circumstances. Once a person submits to custody of arrestor he should not be 

tied up. It is a requirement of a lawful arrest that the arrested be informed of his 

arrest.33 

                                                           
33 Article 23(3), Constitution of the Republic of Uganda, 1995 (As amended) 
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Method of Arrest. 

Section 2(1) of the CPC34 provides that in the making of an arrest the police 

officer making the same shall actually touch or confine the body of the person to 

be arrested, unless there be a submission to the custody by word or action. 

If such a person forcibly resists the endeavor to arrest him or attempts to evade 

the arrest, such police officer or other person making the arrest may use all means 

necessary to effect the arrest. However, there is an important proviso qualifying 

the use of force to the effect that nothing contained in this section 2 of the CPC 

shall be deemed to justify the use of greater force than is reasonable in the 

circumstances in which it is employed or is necessary for the apprehension of the 

offender.35  

In other words, only reasonably necessary force is allowed to be used in order to 

effect an arrest. Excessive or unwarranted force is unlawful. In otherwords, there 

is no need to touch the person being arrested if he agrees to go with the person 

effecting arrest without resistance or argument. 

It is even unnecessary to handcuff or tie him if he behaves himself and intends 

to cause no trouble. Under section 5 of the CPC,36 it is provided that a person 

arrested should not be subjected to more restraint than is necessary to prevent his 

or her escape. The late Ayume in his book gave an example of a police officer 

who comes across a young lad trying to steal a tyre from a motor vehicle at 

Nakivubo mews and asks the lad to follow him to the Central Police Station and 

he willingly agrees to go without any danger of his escaping, there is no need to 

handcuff him and push him around. It is unlawful and unnecessary to assault a 

person who is already in custody. 

                                                           
34 Cap 116 
35 S.2(2) & (3) of the Criminal Procedure Code Act (Cap 116) 
36 Cap 116 
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Note: 

Where any person is charged with a criminal offence arising out of the arrest or 

attempted arrest, by him of a person who forcibly resists such arrest or attempts 

to evade being arrested the court should, in considering whether the means used 

were necessary or the degree of force used was reasonable for the apprehension 

of such person, have regard to the gravity of the offence which has been or was 

being committed by such person and the circumstances in which such offence 

had been or was being committed by such person. 

Before use of force is employed, the arresting person should take into account 

the seriousness of the offence committed and the manner in which it was 

committed. If the offence is grave and violence is involved, the arresting officer 

may be justified to use deadly force like a firearm to arrest the offender, or 

prevent him from escaping. 

Use of reasonable force 

Reasonable force must be proportionate and always at the most minimal level 

necessary. For instance; the use of a fire arm to apprehend an armed person 

resisting arrest can be justified if such use is necessary in the circumstances. 

However, the use of a fire arm against unarmed or handcuffed men is 

unreasonable because the police are able to apprehend them without excessive 

force. Binding or tying up a man who has already submitted to custody is 

considered unreasonable and unnecessary force if the man has willingly given in 

to his captors. 

Search of arrested persons 

The Criminal Procedure Code Act provides that a police officer may search any 

person who has been arrested and may take possession of anything found on the 

person which might reasonably be used as evidence in any criminal 
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proceedings.37 The Act is silent as to the rank of a police officer that can conduct 

a search and seize any item without warrant. Many lowly ranked police officers 

do not know how to do searches and in many instances mishandle the evidence 

rendering it useless in court. 

Whenever a person is arrested without a warrant, by a private person under a 

warrant, and the person arrested cannot be released on bail, the police officer 

making the arrest or the re arrest has power to search such a person and place in 

safe custody all articles other than  

necessary clothing, which are found on him. 

A police officer or any person making the arrest has power to seize any offensive 

weapons found with an accused person.38  

Whenever it is necessary to search a woman, the search must be carried out by 

another woman with strict regard to decency.39  

Search of Premises of Arrested Persons. 

When a police officer has reason to believe that material evidence can be 

obtained in connection with an offence for which an arrest has been made. Or of 

the person for whom the warrant of arrest has been issued, and he has power to 

seize anything which might reasonably be used as evidence in any criminal 

proceedings.40 If the person to be arrested enters any building or place, the 

arresting officer or person has power to enter the premises and search them.41  

Medical examination of arrested persons  

The Criminal Procedure Code Act Cap. 116 does not require the medical 

examination of the arrested persons and the manner it should be conducted. This 

                                                           
37 Section 6, Criminal Procedure Code Cap. 116 
38 Section 9, Criminal Procedure Code Act (Cap 116) 
39 Section 8 Criminal Procedure Code Act and s. 23 (2) of the Police Act. 
40 Section 69, Magistrates Court Act (Cap 16) 
41 Section 3(1) Criminal Procedure Code Act (Cap 16) 
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adversely affects prosecution of cases where such medical examination is 

crucial. Most criminal cases are lost in courts of law simply because crucial 

preliminary steps were not taken or were mishandled by the relevant authorities. 

Medical examination of suspects at the time of arrests is important. The Court of 

Appeal in Kiiza Samuel V Uganda42 faced with determining the age of the 

appellant at the time of commission of the offence stated that the age and mental 

status of every accused person at the time the alleged offence was committed is 

necessary because the age and or mental status of an accused at the time of the 

commission of the offence have a vital bearing on the whole trial, including the 

conviction and or sentencing process.” 

I N V E S T I G A T I O N   

Upon deciding that a crime may have been committed, the next decision is 

whether to investigate, and if so, how thoroughly to investigate. Investigation is 

the search for evidence that links a specific person to a specific crime. It is a 

process in which the results of initial inquiries often determine the intensity of 

the investigation. At the conclusion of the investigation, three outcomes are 

possible. First, no evidence of criminal activity may be found and, thus, the 

possible crime is classified as unfounded, or not real.  

Second, evidence of possible criminal activity may support the finding that a 

crime was committed or attempted, but there is not sufficient evidence for an 

arrest. In this case, the crime will be left unsolved (i.e., no offender is known), 

and the investigation, at least theoretically, will continue. Finally, the 

investigation may yield evidence of both a crime and a probable guilty party.  

In Uganda, according to PSU (2017), the Police unit can initiate investigations 

based on allegations contained in media reports, surprise visits to police posts, 

                                                           
42 Cr. Appeal No. 0102 of 2008 
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and complaints from the public. In cases of mistreatment of suspects, the unit 

relies heavily on family and friends of detained suspects to locate loved ones, 

gain access to the person, and then bring any complaints to the unit’s attention. 

Complaints via family members are clearly much less likely to be made if 

suspects are held incommunicado or transported long distances, rather than 

detained close to home where family members can visit with relative ease.  

I N T E R R O G A T I O N  A N D  C O N F E S S I O N S   

Although the courts have long recognized the need for police interrogation of 

suspects, they have also recognized the potential for abuse inherent in the 

practice of incommunicado interrogation. At early common law, any confession 

was admissible even if extracted from the accused by torture. As the common 

law progressed, judges came to insist on proof that a confession was made 

voluntarily before it could be ad- mitted in evidence. In 1897 the Supreme Court 

held that to force a suspect to confess violates the Self-Incrimination Clause of 

the Fifth Amendment. 43 In 1936 the Court held that a coerced confession 

deprived a defendant in a state criminal case of due process of law as guaranteed 

by the Fourteenth Amendment.44 In 1964 the self-incrimination clause was made 

applicable to state criminal prosecutions.45 As a result, federal and state police 

are held to the same standards in evaluating the voluntariness of confessions of 

guilt. In Malloy, the Court said that the Fifth Amendment prohibits the extraction 

of a confession by “exertion of any improper influence.”46 A confession is 

voluntary when it is made with knowledge of its nature and consequences and 

without duress or inducement.47 In Escobedo v. Illinois,48 the Supreme Court 

                                                           
43 Bram v. United States, 168 U.S. 532, 18 S.Ct. 183, 42 L.Ed. 568. 
44 Brown v. Mississippi, 297 U.S. 278, 56 S.Ct. 461, 80 L.Ed. 682 (1936). 
45 Malloy v. Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964). 
46 378 U.S. at 7, 84 S.Ct. at 1493, 12 L.Ed.2d at 659. 
47 United States v. Carignan, 342 U.S. 36, 72 S.Ct. 97, 96 L.Ed. 48 (1951). 
48 378 U.S. 478, 84 S.Ct. 1758, 12 L.Ed.2d 977 (1964), 
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recognized the right of suspects to have counsel present during in- terrogation. 

Anticipating the criticism that the Court’s decision would hamper law 

enforcement, Justice Arthur Goldberg observed the following: “If the exercise of 

constitutional rights will thwart the effectiveness of a system of law enforcement, 

then there is something very wrong with that system.” However, the Court’s 

work in this area was not finished. Two years later, in its landmark decision in 

Miranda v. Arizona,49 the Supreme Court held that before interrogating suspects 

who are in custody, police must warn them of their right to remain silent and 

their right to have counsel present during questioning. The typical form of the 

Miranda warnings used by law enforcement is as follows: 

You are under arrest. You have the right to remain silent. Anything you say can 

and will be used against you in a court of law. You are entitled to have an attorney 

pres- ent during questioning. If you cannot afford an attorney, one will be 

appointed to represent you. 

Unless these warnings have been given, no statement made by the suspect may 

be used in evidence, subject to certain narrow exceptions. The Miranda decision 

was severely criticized by law enforcement interests when it was handed down 

in 1966. But now it is accepted, even supported, by most law enforcement 

agencies and has been integrated into routine police procedure. It is also fi rmly 

established in the Supreme Court’s jurisprudence, as evidenced by the Court’s 

recent decision in United States v.  

Dickerson.50  

Mirandarising the accused 

The Miranda rule guarantees that persons detained by police will not be 

interrogated in a way that places them at a disadvantage (i.e. without a lawyer or 

legal defense counsel). Basically, the Miranda rule guarantees that the person: 

                                                           
49 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), 
50 530 U.S. 428 (2000) 
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 Has the right to remain silent 

 Has a right to a criminal defense attorney 

 Will be provided with an attorney if the cannot afford one 

Also, the person is to be informed that if they decide to waive their right to remain 

silent, their statements can be used against them in court. 

These rights are typically read immediately after the person is taken into custody 

by the police. A person is taken into "custody" when they are not free to 

leave. Many suspects decide to remain silent until their attorney arrives, after 

which, they may proceed with answering questions. 

The right to remain silent refers to the idea that the criminal suspect can choose 

not to say anything if the police ask them questions. This goes hand-in-hand with 

the constitutional right against self-incrimination during trial. Basically, the 

person indicates that they wish to remain silent until they can meet with their 

lawyer. 

Interrogation  

Interrogation of suspects and witnesses has long been a mainstay of criminal 

investigation. We are all familiar with entertainment-media portrayals of police 

investigations in which detectives “grill” the suspect or continually return to the 

witness to extract details of the crime. Most often, it is the interrogation that leads 

the officers to the needed evidence and ultimately seals the case. Interrogation is 

a “search” for evidence through seeking testimony or responses to questions put 

to the suspect.  

The aim of the questioning is usually to obtain an admission of guilt by the 

suspect, which would eliminate the need for a contested trial. Most countries 

place restrictions on the scope and methods of interrogation in order to ensure 

that suspects are not coerced into confessions by unacceptable means, though in 

practice the effectiveness of those restrictions varies greatly.  

Suspects must be informed that they have certain rights, including the right to 

remain silent, to have a lawyer present during the interrogation, and to be 
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provided with the services of a lawyer at the expense of the state if they cannot 

afford one. The statement of rights that is read to suspects, known as the Miranda 

warnings, was established in the case of Miranda v. Arizona.51 Failure to advise 

a suspect of those and other rights can result in the rejection of a confession as 

evidence. In the Miranda case, as in many other cases preceding it, the police 

arrested the suspect and held him in custody for several hours while questioning 

him about the crime. At the conclusion of the interrogation, the suspect had 

confessed to the crime. Miranda’s attorneys appealed the conviction on the 

grounds that Miranda was not aware that he did not have to speak during the 

interrogation and that he had a right to an attorney during questioning. Thus, the 

attorneys contended that the confession was obtained improperly and should not 

have been allowed as evidence at the trial. The Supreme Court agreed, ruling that 

when police have a suspect in custody, they must advise the suspect that he or 

she may remain silent, that what is said may be used against the suspect in court, 

and that the suspect has the right to either a retained (hired) or appointed attorney 

during questioning 

D E T E N T I O N  C E N T R E S  

Remand in custody pursuant to lawful arrest must not only be lawful but 

reasonable and necessary in all the circumstances, for example, to prevent flight, 

interference with evidence or the recurrence of crime”. Under the laws of Uganda 

everyone has the right to make an arrest, including civilians.52 This leads to 

further problems because, in Uganda, arrests lead to detention, and when an 

arrest is made by an unqualified law enforcer, arbitrary arrests and unreasonable 

detentions become far too common, and in turn overwhelm the penal institutions. 

The right to make an arrest also gives paramilitary agencies without any legal 

mandates the power to act as enforcement agents and make arrests at will.53 

                                                           
51 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), 
52 Section 15, Criminal Code Act 
53 Since paramilitary forces are acting without any legal mandate, they are acting as a 

unauthorized civilian group, and therefore would have the right to make a civilian arrest. This 
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However, only the police force has the right to detain. Others, including civilians, 

the military, and paramilitary officers must release a suspect to the police 

immediately upon arrest. 

Weakened protections and guarantees facilitate the commission of torture. These 

unacknowledged places of detention are not visited by outsiders nor by 

government officials charged with inspecting conditions inside detention cells. 

The government is provided “deniability” by holding the detainees in secret, and 

this creates a feeling of impunity among security and intelligence officers. 

The 1995 Ugandan constitution explicitly outlaws the holding of detainees in 

unacknowledged or “ungazetted” places of detention, that is, those not published 

in the official gazette.54 Police stations are gazetted facilities. UPDF barracks and 

CMI offices are not gazetted facilities. The other “safe houses” where the non-

police agencies hold, interrogate, and torture suspects are not gazetted and are 

illegal also. 

Before 1995, safe houses had been commonly used for detention; some were 

then closed, but they are now being used again. The UHRC dates the 

reemergence of safe houses to 1998, during the 1997-99 wave of terrorist bomb 

attacks in Kampala believed by the  

security forces to be associated with the western-based rebel group ADF.55 

The constitutional provision requiring gazetting of all places of detention is now 

not enforced at all. Suspects are routinely taken to ungazetted places of detention, 

many of them in the capital, Kampala, for prolonged periods, without any official 

condemnation or effort to close them down. The two most commonly-cited safe 

houses are the headquarters of the Chieftaincy of Military Intelligence (CMI) on 

                                                           
would not allow them to detain suspects however; it would merely provide them the opportunity 

to bring the suspect to proper authorities. 
54 Ugandan Constitution, article 23 (2) provides: “A person arrested, restricted or detained shall 

be kept in a place authorised by law.” The minister of internal affairs must publish in the Ugandan 

gazette the location of detention places. 
55 UHRC, Annual Report, p. 51. 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
37 

 

Kitante Road in Kampala, and a house on Clement Hill Road in Kampala, 

formerly used as the headquarters for Operation Wembley.56 Rooms, cells, and 

offices in military barracks are also frequently used as safe houses as well. 

At both the Central Police Station (CPS) and Kiira Road police station in 

Kampala, the UHRC found, the CMI military personnel guarded “its” cells and 

did not allow relatives to visit the suspects—nor even the UHRC representatives, 

whose constitutional mandate it is to visit and inspect police stations and posts.57 

In 2003, safe houses continued to be a permanent feature of the Ugandan system 

of detention and provided ample opportunity for torture and interrogation of 

suspects against whom detaining authorities did not have, or did not care to find, 

sufficient information to bring formal accusations or indictments. 

P U B L I C  P A R A D I N G  O F  C R I M I N A L  S U S P E C T S   

Police officers often force detainees to be photographed by journalists prior to 

being brought to court, and suspects may be made to pose next to or holding 

firearms in front of photographers who have been invited by RRU.58 An RRU 

officer testifying before the general court martial said that RRU headquarters has 

a policy in instances of theft or robbery to hold press conferences to parade 

suspects.166 Press coverage of these parades often refers to suspects as 

“hardcore criminals” and “thugs,” even though they have never been convicted 

of a crime.59  Such a practice clearly violates the right to be presumed innocent.   

                                                           
56 FHRI, “Human Rights Reporter,” p. 16  
57 https://www.hrw.org/reports/2004/uganda0404/7.htm#_ftn155  
58 Human Rights Watch interview with Duncan, Mbale, December 7, 2009. 
59 See, e.g., Esther Mukyala, “Police Shoots 3 Robbers in Jinja,” New Vision , May 24, 2010; 

Stephen Candia, “Police Arrests 35 Suspects Over Robberies,” New Vision , January 28, 2010; 

Stephen Candia, “Kyengera Shooting Suspects Named,” New Vision , January 4, 2010; Francis 

Kagolo, “Four Robbers Shot Dead in Kampala,” New Vision , January 3, 2010; Vision Reporter, 

“Police Arrests Highway Thugs,” New Vision , April 23, 2009; Moses Nampala, “RRU Team 

Kills Thugs, Recovers Gun in Tororo,” New Vision , April 14, 2009; Chris Kiwawulo, “Police 

Shoot Two Armed Thugs,” New Vision , October 29, 2008; Patrick Jaramogi and Richard 

https://www.hrw.org/reports/2004/uganda0404/7.htm#_ftn155
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 The press events serve several purposes: to create public support for RRU’s 

supposed successes in cracking down hard on crime, to serve as a deterrent, and 

to be a potential platform for suspects’ confessions. However, such policies 

aimed at forced public shaming of individuals can amount to violations of 

suspects’ rights to a fair trial and flout principles of due process. One detainee 

said, “They published my story to the media. It was in the New Vision…. The 

government and public are scared of me, but I have never been tried.” 

Inviting press to photograph suspects also violates the UN Standard Minimum 

Rules for the Treatment of Prisoners, which provides that “[w]hen the prisoners 

are being removed to or from an institution, they shall be exposed to public view 

as little as possible, and proper safeguards shall be adopted to protect them from 

insult, curiosity and publicity in any form. 

4 8 - H O U R  R U L E  

Article 23(4)60 states that A person arrested or detained— 

(b) Upon reasonable suspicion of his or her having committed or being about to 

commit a criminal offence under the laws of Uganda, shall, if not earlier released, 

be brought to court as soon as possible but in any case not later than forty-eight 

hours from the time of his or her arrest. 

Article 28(1)61 stipulates that in the determination of civil rights and obligations  

or any criminal charge, a person shall be entitled to a fair, speedy and public  

hearing before an independent and impartial court or tribunal established by law. 

                                                           
Kanamugire, “38 Suspected Robbers Paraded,” New Vision , October 28, 2008; Herbert 

Ssempogo, “Police Arrest 66 Suspects, Recover 19 Guns,” New Vision , September 11, 2008; 

Moses Nampala, “Cop Held Over Hiring Out Gun,” New Vision , August 20, 2008; Moses 

Mugalu, “Ex-Wembley Convicts Behind City Crime,” New Vision , May 17, 2008; Abdulkarim 

Ssengendo, “Thugs Held,” May 8, 2008.  
60 Constitution of the Republic of Uganda, 1995 (As amended) 
61 Ibid 
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A majority of suspects, even suspects of petty crimes, are detained in the police 

stations for longer than forty-eight hours. Ad hoc security agencies often detain 

suspects in "safe houses" prior to releasing them to police custody. Testimonials 

from suspects support the conclusion that suspects spend a minimum of one week 

at these unofficial detention centers. Most spend months there, and some spen as 

long as two years. Detaining the suspects in these safe houses for longer than the 

forty-eight hours is clearly in violation of the Constitution. Not only do these 

suspects spend considerable time in these illicit locations, they also remain in the 

police stations far longer than the mandated forty-eight-hour maximum. The 

police have no control over suspects brought into the police stations by the ad 

hoc security agencies; the station merely becomes a "legal" 

place for these suspects to reside until their release.  

Corruption in the police system also leads to the persistent violation of the forty-

eight-hour provision. At this stage of the judicial process, corruption occurs in 

abundance.' The corruption that impedes proper investigations and causes 

arbitrary arrests also affects the timely release of suspects. Timely releases can 

be hampered by police demands for a fee in order to be released on bond. Ideally, 

bond is supposed to be granted to any suspect charged with a minor offense, such 

as petty theft or assault, or to any suspect, regardless of the rime, who has been 

detained for forty-eight hours. Regardless of the reason for releasing the suspect 

on bond, there is no charge associated. A suspect should not have to pay a fee in 

order to be released on bond." Unfortunately, almost all suspects are asked to 

pay a fee to be released on bond. 

Most suspects are unable to pay these exorbitant fees and, therefore, are forced 

to remain in the police cells until the officers decide to move the case forward to 

court. However, suspects typically have some petty cash available that they can 

bribe officers with to push their cases forward. This, however, is a double-edged 

sword. Why would an officer want to push a case forward when the suspect is 

paying him small sums of money each day? Hence, the officer might deceive the 
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suspect so that he believes that the officer is helping 

to push his case forward. Some of the reasons for violation of the forty-eight hour 

provision are not so purposeful. Many of the delays are due to logistical 

problems, such as lack of transportation, backlog at the Directorate of Public 

Prosecution's Office, and lengthy investigations. Most of the police stations are 

supplied with only one vehicle, which is to be used for investigations, to transport 

suspects and witnesses to court, and for stationing officers. Even though the 

vehicle is to be used for these purposes, many times a station's vehicles are used 

for personal errands of high ranking officers.  

I N I T I A L  A P P E A R A N C E   

Persons arrested for crimes are entitled to a hearing in court to determine whether 

they will be released pending further action. This initial appearance or hearing 

occurs relatively quickly after arrest, usually within a matter of hours. The 

hearing does not involve a determination of guilt, but rather an assessment of the 

defendant’s likelihood of appearing at later proceedings. Arrested suspects are 

usually entitled to release before trial. With the exception of some serious crimes 

(murder, terrorism, kidnapping, etc.) specified in some statutes, arrested persons 

may be released while awaiting trial.62 Traditionally, this release has been 

accomplished by the posting of bail. The primary purpose of bail is to ensure that 

the suspect will return to court for later hearings. The theory of bail is that a 

person will return to court if it would cost too much not to return thus, traditional 

bail involves the defendant.  

 

                                                           
62 Onyango, 2013. 
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CHAPTER THREE 

S E A R C H  A N D  S E I Z U R E  

WHAT IS A SEARCH?   

An officer who examines another person's premises, person, or property for the 

purpose of discovering contraband (such as stolen property) or other evidence 

for use in a criminal prosecution has conducted a “search”.  A search involves 

prying into hidden places1 in order to discover something concealed.  

WHAT IS A "SEIZURE"?   

An officer who takes into custody a person (e.g., arrests that person) or property 

(e.g., removes a concealed deadly weapon from a suspect) seizes that person or 

property. The seizure may be temporary or permanent – the nature of the seizure 

will determine what circumstances must exist to authorize the seizure. 

B A S I C  C O N C E P T S    

Search and Seizure law focuses on the concept of the reasonable expectation of 

privacy an individual has in a particular area.  Without that expectation, there are 

no Fourth Amendment implications.  In addition, without that expectation, an 

individual lacks standing – the right to bring a claim – even if someone else’s 

rights are allegedly violated, unless, for example, the person is a minor or legally 

incompetent to bring the claim on their own.   Probable Cause is the standard 

that is required for the issuance of a search warrant, for an arrest warrant or 

warrantless arrest, or for a vehicle exception (Carroll) search.  It is more than 
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reasonable suspicion, but less than a clear and convincing or beyond a reasonable 

doubt.    

T H E  E X C L U S I O N A R Y  R U L E    

If a search satisfies the basic requirements (as discussed above) and produces 

evidence relevant to criminal charges, that evidence is admissible (legally 

acceptable) in the trial on those charges.  Conversely, if officers obtain evidence 

by an illegal search and seizure, the Court will exclude that evidence from the 

trial on the criminal charges, unless the Court finds an otherwise legal reason to 

admit it anyway. This rule of law, that evidence obtained by an illegal search and 

seizure is inadmissible in a criminal trial, is known as the "Exclusionary Rule.''  

Some of the more common grounds on which courts exclude evidence as the 

result of illegal search and seizure are as follows:  

 the search was not based on probable cause; or 

 the search went beyond the scope of the warrant; or  

 the search without a warrant was unreasonable because the officer had 

adequate opportunity to    obtain a warrant.   

T H E  D E R I V A T I V E  E V I D E N C E  R U L E  ( F R U I T  

O F  T H E  P O I S O N O U S  T R E E )  

The Exclusionary Rule prohibits both direct and indirect use of unlawfully 

obtained evidence. Unlawfully obtained information cannot be the underlying 

basis for an investigation which develops other evidence. The new evidence is 

said to be tainted or the "fruit of the poisonous tree."  The "fruit of the poisonous 

tree" doctrine may be applicable if illegally obtained evidence is the basis for 

discovery of:    

 A willing witness who might not have been found.  

 A confession or admission which might not have been made if the 

defendant had not been confronted with the illegally obtained evidence.  
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 Any other evidence which might not have been found even if an officer 

uncovers critical evidence which positively connects a suspect to a crime, 

if the evidence is obtained in violation of the defendant's Fourth 

Amendment rights, the evidence cannot be used unless an exception to the 

rule applies (such as the inevitable  

discovery exception,63 the independent source exception, or the use of the 

evidence only in rebuttal)  

S E A R C H E S  W I T H  O R  W I T H O U T  A  

W A R R A N T  

Law applicable. 

The Criminal Procedure Code Act (Cap 116) 

The Police Act (Cap 303) 

The Magistrate’s court Act (Cap 16) 

Definition of a search. 

A search may be defined as an inspection made on a person or in a building for 

the purpose of ascertaining whether anything useful in criminal investigation 

may be discovered on the body of the person or in the building searched. 

A search is carried out for the purpose of collecting evidence and exhibits which 

may be used in a criminal trial. A search may be carried out in anyplace whether 

it be within premises or outside, or in a vehicle. 

Normally searches are carried out on the authority of search warrants issued by 

the court, but police officers are empowered to search without a warrant in 

certain cases. 

SEARCH WITH A SEARCH WARRANT. 

A search warrant is written authority given by a court ordering the search of the 

premises, place, or vessel named in the warrant for the purpose of seizing 

                                                           
63 Nix v. Williams, 104 S.Ct. 2501 (1984).  
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anything therein which is required or material in the investigation of an offence.  

In other words, a search warrant is an authority to search a place for evidence of 

a crime which is suspected or believed to have happened. The two main reasons 

why it may be necessary to search a place are, to make an arrest and second, to 

obtain evidence. 

A search warrant must be signed by the magistrate issuing it, and must bear the 

seal of the court.64 Every such warrant remains in force until it is executed or 

until it is cancelled  

by the court which issued it.65  

The direction in the search warrant must be strictly observed. The person to 

whom it is  

directed is not supposed to seize articles which are not mentioned in the warrant 

unless such un named articles are likely to provide additional evidence as to the 

identity of such articles, or which at least, have some relevance in the charge 

against the accused person. 

Thus the seizure of irrelevant articles is not only legally unjustified but may 

damage the prosecution’s case. In order to prove that the articles seized were 

from the accused, it is necessary to prove the contents of the warrant. 

In Mohanlal Trivedi v R [1967] EA 355 

The appellant was convicted of being in possession of property reasonably 

suspected of having been stolen and failing to give a satisfactory account of his 

possession. The police searched the house and shop of the appellant for a camera. 

Although they didn’t find the camera, they found an exposure meter which was 

the subject matter of the charge. On appeal it was contend among others that the 

conviction ought not to stand as no search warrant was produced and there was 

                                                           
64 S.56(1) and s. 74 of the Magistrates Court Act (Cap 16) 
65 Section 55(3), Magistrates Court Act (Cap 16) 
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no evidence to show that the appellant’s house and shop were the buildings 

named in the warrant. The prosecution failed to prove the contents of the warrant 

because of their failure to produce it in evidence. 

Power to issue a search warrant. 

If it is proved on oath to a magistrate that anything which is necessary to the 

conduct of investigation into any offence is in a building, vessel, carriage, box, 

the court has power to issue a search warrant authorizing the person to whom it 

is directed to search such place for such a thing. The place to be searched for is 

found, the person carrying out the search is empowered to seize and carry it to 

the court which issued the search warrant or some other court to be use as an 

exhibit.66 

Execution of search warrants. 

A search warrant may be directed to one or more police officers or chiefs named 

therein or generally to all police officers and chiefs. However, where the 

immediate execution of search warrant is necessary and no police officer or chief 

is available, the issuing court may order any other person to carry out the search. 

Where a search warrant is directed to more than one officer or person, it may be 

executed by all or any one of them.67  

A Search warrant directed to a police officer may also be executed by any other 

police officer whose name is endorsed upon the warrant by the officer to whom 

it is directed or endorsed. The position is the same as regards chiefs. 68 

Every search warrant may be issued and executed on a Sunday. It must be 

executed between the time of sunrise and sunset, although the court has power 

to authorize the police officer or other person to whom it is addressed to execute 

                                                           
66 Section 70, Magistrates Court Act (Cap 16) 
67 Section 58, Magistrates Court Act (Cap 16) 
68 Section 60, Ibid 
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it at any hour.69  

Search of closed places. 

Whenever any building or other place liable to be searched is closed, any person 

residing in or being in charge of such building must, on demand of the officer or 

person executing the search warrant, and on production of the warrant, allow him 

free entrance and exit from the building. The person in charge of the building is 

also required to afford the person searching all reasonable facilities for the 

search.70  

If entrance or exit is not allowed, the person executing the warrant is authorized 

to break in or break out of the building.71  

If any person is found in or near the building to be searched, and is reasonably 

suspected of concealing on his body any article for which search should be made, 

such person may also be searched. If the person is a woman, she must be searched 

by a woman. S. 72(3) MCA and s. 23(2) of the CPC. 

Detention of Property seized. 

When anything is seized and is brought before a court, it may be detained until 

the conclusion of the case or the investigation. Reasonable care must be taken 

for its preservation. S. 73(1) MCA. 

If any appeal is made, or if any person is committed for trial, the court must order 

it to be further detained for the purpose of appeal or the trial.72 If no appeal is 

made, or if no person is committed for trial, the court must direct such thing to 

be restored to the person from whom it was taken, unless the court sees fit, or… 

authorized, to dispose of it otherwise. S. 72(3) MCA. 

                                                           
69 Section 71, Ibid 
70 Section 72 (1), Magistrates Court Act (Cap 16) 
71 Section 71(2), Magistrates Court Act (Cap 16) and Section 4 Criminal Procedure Code 

Act(Cap 116) 
72 Section 3(2), Magistrates Court Act (Cap 16) 
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S E A R C H E S  W I T H O U T  A  S E A R C H  W A R R A N T .  

Under s. 7 of the CPC, a police officer is authorized without a search warrant to 

stop, search or detain a vehicle, vessel, or aircraft, if he has reason to suspect that 

it contains stolen property or property un lawfully obtained. In any way he can 

stop and search any person and seize any property found on him 

Section 7 (1) of CPC provides; 

Any police officer may stop, search or detain any vessel, boat, air craft o r vehicle 

in or upon which there is reason to suspect that anything stolen or unlawfully 

obtained may be found and also any person who may be reasonably suspected of 

having in his possession or conveying in any manner anything stolen or 

unlawfully obtained, and may seize such thing. 

The application of this section is called into question when a police officer after 

stopping and searching, proceeds to charge the person searched with an offence 

under Section 300 of the Penal code act.73 On a charge under this section, the 

prosecution must satisfy the court that there was reasonable suspicion before the 

vehicle or person was stopped and searched. 

In other words, suspicion must precede the stopping. Suspicion which may be 

reasonable, arising or manifesting itself after the stopping will not render the 

action of the police officer legal under section 7 of the CPC. 

Read Kityo Vs. Uganda [1967] EA 23. 

It should be noted that the power of stopping and searching under s.7 of the CPC 

is vested  

only in police officers. For example, chiefs would not be acting lawfully if they 

assumed to exercise powers under this section. 

 

 

                                                           
73 Cap 120 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
48 

 

Read Tenywa V Uganda [1969] EA 102. 

Under Section 674 a police officer can search an arrested person, and obtain from 

him anything that can be used for trial. Under Section 9,75 a police officer also 

can search, under s.8. Women to be searched by fellow women and section 7476 

and under Section 69,77 a police officer is empowered to search a building. 

Under Section 3,78 where accused enters a house the arresting person is 

empowered to enter and search for him. Section 779 covers searches about 

vehicles, vessels airplanes . 

Under Section 56(1)80 and a search warrant must contain seal and signature of 

the magistrate MCA. Under Section 5581, a search warrant stay valid until 

executed 

Section 5882 stipualates that a search warrant should be executed by the person 

on it if it is a group or any one of them under section 60.83 if it is addressed to 

one of the police officer that can as well be carried on by one whose name is 

endorsed on it. 

Circumstances where a search is conducted without a search 

warranted. 

Where a person who is being sought by the police to be arrested enters a place 

where the process of getting a search warrant would give the fugitive a chance 

to escape, Section 10 of the CPC allows the police to enter such a place and 

search for the person to be arrested even thought they do not have search warrant. 

                                                           
74 Criminal Procedure Code Act (Cap 116) 
75 Ibid 
76 Ibid 
77 Ibid 
78 Ibid 
79 Ibid 
80 Magistrates Court Act (Cap 16) 
81 Ibid 
82 Magistrates Court Act (Cap 16) 
83 Ibid 
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NB: The police should only carry out a search fro the person when they are in 

hot pursuit of a person and they are afraid that he would disappear if they wait 

for a court to give them a search warrant. 

Section7 of the CPC84 empowers the police to detain and search aircraft, vessels 

vehicles, and persons and if they have reason to suspect the same contains stolen 

property or property unlawfully obtained. 

This person may be exercised by other persons with permission s from the 

commissioner of police e.g. officers of immigration department, income tax, 

customs and excise department. In all these circumstances the suspicion must 

precede the process of stopping a person for a search. Section 8 requires that a 

search to a woman must be done by another woman. 

P O W E R  T O  S T O P  A N D  S E A R C H  P E R S O N S  A N D  

V E H I C L E S .  

Any police officer has power to stop, search or detain any vessel, boat, aircraft 

or vehicle where he has reason to suspect that anything stolen or unlawfully 

obtained may be found. A police officer has similar powers in respect of any 

person who may be reasonably suspected of having in his possession or 

conveying in any manner any thing stolen or unlawfully obtained. The police 

officer is authorized to seize such thing.85  

C I T I Z E N ' S  S E A R C H   

Both the Fourth Amendment to the U.S. Constitution and Section 10 of the 

Kentucky Constitution protect citizens from government action.  Fruits of a 

citizen's search should not be excluded as being subject to any exclusionary rule, 

unless the citizen was acting as an agent of an officer.  Generally, the courts will 

allow an officer to search to the same extent already done by a citizen who has 

                                                           
84 Cap 116 
85 Section 7, Criminal Procedure Code Act (Cap 116) 
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searched and then told the officer of the results, but a warrant would still be 

required if the search was to go beyond that area, unless there was some 

emergency presented.   

C O N S E N T  S E A R C H E S    

A consent search is legal only if:   

1. Consent is given voluntarily; and  

2. Consent is given by a person with the authority to consent.    

a) Consent must be Given.  

Voluntarily Consent is voluntary when the person is aware of what he is doing 

and gives the consent under free will. The consent must be given without force, 

threat, trickery or coercion.  If the officer claims to have a search warrant but 

does not have one, any consent given is not voluntary.  If the officer first makes 

statements to show his authority to search, any consent which the person then 

gives is not valid.  The court will look at all the surrounding circumstances in 

deciding whether the consent was voluntary. If a large number of officers were 

present, courts may find the consent was coerced.  If possible, no more than two 

officers should be present. Generally, the simple fact that the officers are in 

uniform and/or armed does not make the consent coerced.    

b) Person Consenting Must Have Authority to Consent.  

Any person with control over the area to be searched may consent if he has a 

sound mind and is old enough to understand the ramifications of consent.  A 

person must have possession or control over the property to give consent. If a 

home is to be searched, the owner may normally consent. However, if the home 

is rented out to a tenant, the tenant, not the owner, should provide the consent. If 

personal property such as a car or suitcase is to be searched, the owner may 

consent.   If the person giving consent is not the suspect, the person giving 

consent must have authority over the place at least equal to the authority of the 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
51 

 

suspect. If two people such as husband and wife share the use and control of the 

property equally, either one may consent to the search.  Further, the U.S. 

Supreme Court has held that any joint occupant of a residence may consent to 

search the residence if the other occupant is absent.   

Exceptions  

Even where two people share a home together, they may have an agreement that 

each person has complete control over certain areas, such as rooms, or items of 

personal property such as a toolbox.  If they have this arrangement, one person 

may not consent to search the areas under the other person's control.    

a. Hotel-Motel Situation:   

If the customer is still occupying his hotel or motel room, the manager or clerk 

may not give consent to search his room without his permission. Once the 

customer checks out, however, the manager may freely consent to a search of the 

room.  A posted checkout time is not necessarily dispositive as not all 

establishments require a formal checkout at the desk.  There must be adequate 

evidence that the lodger has left the room permanently and thus abandoned any 

reasonable expectation of privacy in its contents.  On the other hand, although 

the usual checkout time has passed, the tenant may be remaining with a 

reasonable belief that it is still his room.18   However, if a maid enters the room 

and sees contraband, and reports it to the manager or the police, that information 

may of course be used to support a search warrant or even an exigent 

circumstance.      

b. Parent-Children Situation:  

The courts have held that a parent may consent to the search of a child's room or 

effects in the premises controlled by the parent and over which the parent may 

exercise control. However, if the child pays rent or room and board, a lessor-

lessee relationship may exist and this relationship would determine the validity 
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of the consent.   An adult child, or even an older juvenile, may be held to be 

legally able to give consent of the parents’ home, if they share authority over the 

area in question.                                              

c. Babysitters  

If the suspect, or his spouse, is the owner of the home, a babysitter may be held 

to be unable to give a legal consent to search.  The babysitter’s authority over the 

home would likely be considered less than the authority of the owner.  However, 

a babysitter's consent may be valid as similar to that of a guest of the owner who 

happens to open the door and admit law enforcement.     

d. Spouses   

If one spouse consents, but the other spouse who is also present refuses, the 

refusal will control and a search will not be permitted. If only one spouse is 

present and consents, it is not necessary to seek out the other spouse to gain their 

permission as well.  (However, if the other person is absent because of police 

action, such as an arrest, and that seizure was for the purpose of removing them 

from the house, the consent of the remaining spouse is invalid.)   

Warnings  

Under both U.S. Supreme Court and Kentucky case law, a consent by a person 

may still be valid even though the officers do not inform the person of his right 

to refuse.  However, the failure to warn is still a factor considered by the court in 

deciding whether the consent was voluntary.     

Limiting Consent  

A person may limit consent to cover only certain parts of a house or building or 

withdraw his consent at any time.  Once the subject withdraws consent, no 

further search can be justified as a consent search. It is pertinent to note that 

because of risks involved with a consent search, an officer should always get a 

search warrant instead, if possible.  If a consent search is conducted, the officer 
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should try to get a signed, written, recorded or otherwise documented consent.   

G. Body Evidence Evidence from a person’s body, especially when evanescent 

(easily destroyed), may, under appropriate circumstances, be collected without a 

warrant.  Evidence that is not possible to alter or destroy (such as a person’s 

DNA) will generally require either consent or a warrant to obtain.  In addition, 

evidence that requires surgery or an invasive medical procedure to recover will 

also, as a rule, require a warrant, unless there is a separate medical reason to 

remove the item immediately.  (In such circumstances, of course, the patient will 

be presumed to have given consent, either explicit or implied, for the surgery.)  

Blood samples for DUI cases, if not given with consent, will require a warrant.  

S E A R C H  O N  D I F F E R E N T  P R O P E R T I E S  

Abandoned property  

A person may lose an expectation of privacy either:  

1.  By discarding the property in a place where others would have access to it or  

2. By disclaiming ownership of the object.    

Such situations would include when a person discards their trash, in the area 

where trash is commonly picked up, or when they abandon an item of property 

(such as a purse) where others would have ready access to the item.  It also 

includes when ownership of an item is denied by a person under suspicion, 

although it is found in close proximity to their location.  (However, they may 

still be found legally responsible for the item, under the doctrine of constructive 

possession.)    

Plain view  

The plain view doctrine is summarized as follows:   

• If an officer is where he has a legal right to be, and  

• Sees, in plain view, contraband or evidence of a crime (and immediately 

recognizes it as such), 
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• The officer may seize it if the officer has a right to access the item (legally be 

where the item is located). Officer is Where He Has Legal Right to be an officer’s 

right to be in a location is established by:  

• Being in a public place from where he sees evidence located in a public or 

private place  

• Being Invited onto private property  

• Obtaining actual consent from someone who has lawful control over private 

property  

• Having implied consent    

• Exigent (or Emergency) circumstances exist  

• Executing legal process (arrest or search warrant).    

Officer Sees in Plain View When the officer sees the item, he must have probable 

cause  

at that time (Immediately) to believe the item is evidence of a crime. He may not 

move the item for further examination or to look for serial numbers or other 

identifying marks.  

Plain touch, Plain smell.  

The plain view doctrine implies use of the sense of sight, but the other senses 

may also be used.  The U.S. Supreme court recognized the validity of plain 

“touch” (or feel) in Minnesota v. Dickerson86 as well as “plain smell” in drug 

cases.    

Evidence of a Crime (Contraband) Evidence (of a crime) may be divided into 

four categories:  

 Instruments of a crime – items used to commit crimes (e.g., weapons, 

burglar tools and other items used to commit theft). 

 Fruits of a crime – i.e., the gain or proceeds from a crime (e.g., money, 

stolen property, etc.).  

                                                           
86 508 U.S. 366 (1993) 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
55 

 

 Contraband – i.e., items prohibited by law (e.g., defaced firearm, illegal 

drugs, etc.) 

 Other Evidence of a crime – i.e., anything else that tends to prove that   

a. A crime has been committed (i.e., the elements of a crime), and/or   

b. A particular person committed it – usually circumstantial evidence found at a 

crime scene (e.g., fingerprints, lint, hairs, blood, etc.) that tend to show motive, 

intent, opportunity or means to commit the crime. It is critical, however, that the 

officer immediately recognize that the item is, in fact, evidence or contraband.      

Right to Access the Contraband or Evidence  

If the evidence is located in a place where the officer also has a right to be, the 

officer may immediately seize the evidence.  If the item is readily destructible 

and the officer reasonably believes that if he does not immediately take it into 

possession the evidence will be destroyed, an officer may trespass and take 

physical control. Otherwise, the officer must use his knowledge of the illegality 

as probable cause for a search warrant. The warrant then authorizes the entry and 

seizure.   

Flyovers  

In general, items are considered to be in plain view if seen from an aircraft (fixed 

or rotary-win) flying within legal airspace.   

Open Fields  

An officer may search “open fields” without a warrant, without probable cause, 

despite notices or other efforts showing an expectation of privacy and despite the 

fact that the search may constitute a technical trespass. An "open field" is any 

land not included in the curtilage and does not describe the actual condition of 

the land. The land may in fact be considered an open field, but may also have 

buildings on it, be wooded or be otherwise used.   A person's “curtilage” is his 

home, a reasonable area for yard space (whether fenced or not) and the nearby 

buildings used in connection with the home.  Outside the curtilage is the "open 

fields" and that land may be searched by an officer.  When in an open field area, 
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the officer may not, however, on that account alone, search a building, person or 

non-abandoned car.  

Public area  

No one has a reasonable general expectation of privacy in a public area such as 

road, sidewalk, Public Park, etc., but they do have a reasonable expectation of 

privacy in their own person, luggage, or vehicle that is located in a public area.    

As used here, "Public," means "open to the public," and includes various 

commercial establishments such as bars and retail stores. Therefore, an officer 

can be in such an establishment in areas where prospective customers are 

allowed. at times when they are allowed to be there, and making no closer 

examination of things therein than an ordinary customer would and he will not 

have violated anyone's reasonable expectation of privacy. A regulatory officer, 

such as an alcohol beverage control or charitable gaming officer, may enter into 

an area where the item they regulate is stored but that is not open to the general 

public, under circumstances where the general jurisdiction officer may not.  Of 

course, some areas, such as bathrooms, may be so arranged as to support an 

expectation of some degree of privacy even though the general public is allowed 

to enter.   

C O N S T R U C T I V E  P O S S E S S I O N   

It is not necessary for an individual to be in actual possession of an item to be 

charged with its possession. So long as the item is where the individual may 

exercise control over it, for example, it is in their car, they may be found in 

constructive possession of the item.  This may be the case even when the 

individual denies any authority over the item, if the item is close enough to the 

subject for the subject to exercise control over it. (For example, a handgun or 

drugs found under the seat the driver or passenger occupies in the vehicle, or in 

a closet or under the bed in the bedroom which the subject occupies.) 
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CHAPTER FOUR 

 

THE HUMAN RIGHTS PERSPECTIVE: RIGHTS OF THE ACCUSED. 

R I G H T  T O  R E M A I N  S I L E N T  

The Miranda rule guarantees that persons detained by police will not be 

interrogated in a way that places them at a disadvantage (i.e. without a lawyer or 

legal defense counsel). Basically, the Miranda rule guarantees that the person: 

 Has the right to remain silent. 

 Has a right to a criminal defense attorney. 

 Will be provided with an attorney if the cannot afford one. 

Also, the person is to be informed that if they decide to waive their right to remain 

silent, their statements can be used against them in court. 

These rights are typically read immediately after the person is taken into custody 

by the police. A person is taken into "custody" when they are not free to 

leave. Many suspects decide to remain silent until their attorney arrives, after 

which, they may proceed with answering questions. 

The right to remain silent refers to the idea that the criminal suspect can choose 

not to say anything if the police ask them questions. This goes hand-in-hand with 

the constitutional right against self-incrimination during trial. Basically, the 

person indicates that they wish to remain silent until they can meet with their 

lawyer. 

If the suspect begins speaking, however, they are usually deemed to have waived 

or forfeited their right to silence. This means that the statement that they said on 
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their own volition can then be used during trial. There are certain exceptions in 

which Miranda rights don’t have to be read prior to interrogation, such as during 

a hostage negotiation situation. 

The Miranda rule only applies to "Police questioning." This is any type of 

interrogation that is done during an official detention or in relation to an arrest. 

The interrogation must be geared towards obtaining information leading up to 

conviction, that is, that might be used in trial. Therefore, certain questions asked 

by the police might not be considered "police questioning" for Miranda purposes. 

For instance, questions that are asked of all detainees during routine, standard 

booking procedures are not considered to be police interrogations. The detained 

person can answer such questions without fear that the information will be held 

against them in court. 

Laws such as the Miranda Rule can sometimes be confusing to understand. This 

is especially true if there are points of the interrogation process that the defendant 

does not understand. This highlights the important of obtaining a criminal 

lawyer as soon as one learns that they may be facing a criminal case. A qualified 

lawyer can help when it comes to determining your rights in your particular case. 

Also, your lawyer can help represent you during the upcoming criminal hearings. 

Miranda Rule 

Article 23 (3) of the 1995 Constitution states that a person arrested, restricted or 

detained shall be informed immediately, in a language that the person 

understands, of the reasons for the arrest, restriction or detention and of his or 

her right to a lawyer of his or her choice. The charges should be read out to the 

person at the time of arrest, so that the person know exactly what laws they have 

violated in the constitution thus the cause for arrest. 

The Miranda Rule originates from the landmark United States Supreme Court 

case of Miranda v. Arizona87 and the Fifth Amendment to the United States 

                                                           
87 384 U.S. 436 (1966) 
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Constitution which gave criminal suspects a number of rights when being 

questioned by officers. The law states that whenever a person is taken into police 

custody and before being questioned, he or she must be told of the Fifth 

Amendment right not to make any self-incriminating  

Statements and their Miranda rights. 

Miranda v. Arizona 384 U.S. 436 (1966) 

Miranda v. Arizona involved a young uneducated Hispanic man who was  

arrested for his involvement in a series of sexual assaults. Ernesto Miranda was 

charged on one account of robbery and three accounts of sexual assault. 

Although the first of the two trials was quick, convincing, and resulted in a 

conviction, the ultimate outcome of the second trial ended with a different 

conclusion – one that began at the Phoenix police station the dayMiranda was 

arrested. The procedures law enforcement used to handle the Miranda case were 

problematic from the outset. Miranda was brought down to the Phoenix police 

station after agreeing to come in for questioning. After being questioned about 

his involvement in the sexual assault cases, Miranda denied all involvement and 

offered alibis for each one. Miranda was thenasked to stand in a line-up for 

victims of two of the crimes. Although neither of the victimswere positive that 

Miranda was the man who sexually assaulted them, the detective told Miranda 

both victims made a positive identification of him. Consequently, 

Mirandaremarked to the detective that he better tell him about the crimes (Cooley 

& Farmer, 1980).  

Miranda later signed a form that said he was going to make a statement 

voluntarily and that he had full knowledge of his legal rights (Stuart, 2004).  

It was only after Miranda had given a written statement that the detectives finally  

arrested him. During the previous phases of questioning and line-up 

administrations, Miranda had been held without having been accused. Had 

Miranda ever asked to leave, the detectives would have had no choice but to 

grant that request. Furthermore, Miranda was never warned of his rights. In fact, 
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the interrogators admitted that they did not explicitly inform Miranda of his 

rights because they were aware that he had a prior criminal record andthat he 

should have already been cognizant of them. It was this lack of knowledge and 

warning of his legal rights on which the appeals for Miranda would be based 

(Stuart, 2004).  

The lawyers who presented Miranda’s appeal to the Supreme Court made two 

critical points. First, they pointed out that the majority of citizens are at an 

enormous legal disadvantage as soon as they become a suspect of a crime (e.g., 

Kamisar, 1962). Second, they shifted the emphasis from whether suspects should 

be warned of their rights to when such warnings should be given (Stuart, 2004). 

This latter issue was the point from which they planned to extend the Escobedo 

v. Illinois (1964) ruling – a ruling that afforded suspects the right to counsel upon 

request, but which did not explicitly require that suspects be informed of this 

right.  

The Miranda Decision 

Miranda is often referred to as a marriage of the Fifth (i.e., right of privilege 

against self-incrimination) and Sixth Amendments (i.e., right to counsel and right 

to grand jury indictments). Although the Miranda decision is typically thought 

of as a single constitutional ruling, it was really predicated on three holdings:  

1. The Fifth Amendment privilege applies not only at trial or before legislative 

committees, but also to the informal compulsions of law enforcement officials 

during custodial questioning,  

2. Unless safeguards are put into place to ensure the safety of the suspect, all 

interrogations will result in compulsion, and  

3. Statements given during an interrogation are not admissible unless the 

interrogator warned the suspect of her/his four rights and the suspect knowingly 

and intelligently waived these rights88 

                                                           
88Miranda v. Arizona 384 U.S. 436 (1966) 
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Although these three holdings, especially the second holding, seem bold  

and, as some initially criticized, impossible to be certain of, the Supreme Court 

made some effort to address these criticisms. They admitted that, although they 

were not certain what occurs in police interrogation rooms, they were fairly 

confident about interrogation tactics that are used because of the interrogation 

methods typically recommended in the most often used interrogation manuals. 

The Court reasoned that interrogators try to undermine suspects’ will to resist 

and, when necessary, resort to deceptive stratagems such as giving false legal 

advice and attempts to persuade or trick the suspect out of exercising her/his 

constitutional rights.  

Thus, Miranda was an attempt by the Supreme Court to ensure a standardized 

means of fair treatment of criminal suspects. Accordingly, to protect suspects 

from similar situations as those that occurred in the Miranda case, the Supreme 

Court established safeguards for suspects against self-incrimination and police 

intimidation during custodial interrogations. The warnings inform suspects of the 

right to silence, the intent to use their statements against them in court, the right 

to an attorney, and the right to a court appointed attorney for indigent suspects. 

However, the Supreme Court’s ruling did not indicate explicit verbiage to be 

used when Miranda was administered. It was assumed by the Court that the 

warnings would be comprehendible when administered to suspects. 

The Court held that “without proper safeguards the process of in-custody 

interrogation of persons suspected or accused of crime contains inherently 

compelling pressures which work to undermine the individual’s will to resist and 

to compel him to speak where he would otherwise do so freely.” Therefore, a 

defendant “must be warned prior to any questioning that he has the right to 

remain silent, that anything he says can be used against him in a court of law, 

that he has the right to the presence of an attorney, and that if he cannot afford 

an attorney one will be appointed for him prior to any questioning if he so 

desires.” 
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Miranda Rules Today 

The Miranda case surfaced in 1963 and still today, violations of this landmark  

Supreme Court ruling are still occurring in large urban settings where police 

departments are frequently found not to be following its provisions. After the 

United States Supreme Court made their decision in 1966, Miranda v. Arizona89 

created a series of procedural requirements that law enforcement officials must 

follow before questioning suspects incustody. These rules specified that a 

suspect must be read the “Miranda warning” and then must be asked whether he 

or she agrees to “waive” those rights. If the suspect declines, the police are 

required to stop all questioning. Even if the suspect waives his or her rights, at 

any time during an interrogation he or she can halt the process by retracting the 

waiver or asking for a lawyer. From that point on, the police are not allowed to 

evensuggest that the suspect reconsider. This is the proper process law 

enforcement officials should to take. 

Miranda Rules in Uganda 

Our courts must follow the best practices in the administration of criminal justice 

in order to protect the liberties of the individual. It is trite law that any breach of 

these rules in the course of the arrest, detention, and interrogation by the police 

or any arresting officer or enquiry, renders any confession statement given by a 

suspect or any evidence obtained in the process, inadmissible at a trial. 

The fruit of the poisonous tree doctrine 

The Miranda decision essentially established an exclusionary rule applicable to 

state- ments made by suspects during custodial interrogation. But the loss of a 

confession or statement may have consequences for other evidence gathered by 

the police. Under the fruit of the poisonous tree doctrine, evidence that is derived 

from inadmissible evi- dence is likewise inadmissible. 90 For example, if police 

learn of the location of a weapon used in the commission of a crime by 

                                                           
89 384 U.S. 436 (1966) 
90 Wong Sun v. United States, 371 U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963). 
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interrogating a suspect who is in custody, that weapon is considered derivative 

evidence. If the police failed to provide the Miranda warnings, not only the 

suspect’s responses to their questions but also the weapon discovered as the fruit 

of the interrogation are tainted. On the other hand, if the physical evidence was 

located on the basis of independently and lawfully obtained information, it may 

be admissible under the independent source doctrine.91 Thus, in our hypothetical 

case, if police learned of the location of the weapon from an informant, the 

weapon might well be admissible in court, even though the suspect’s admissions 

are still inadmissible. A variation on the independent source doctrine is what is 

termed the inevitable discovery doctrine. A grisly case that illustrates this 

doctrine is Nix v. Williams,92 In this case, a jury in a murder defendant’s retrial 

was not permitted to learn of the defendant’s incriminating statements because 

the police had violated Miranda. He was convicted nevertheless, largely on 

evidence derived from the girl’s corpse. The body was discovered when 

Williams, before meeting with his attorney, led police to the place where he had 

dumped it. On appeal, Williams argued that evidence of the body was improperly 

admitted at trial because its discovery was based on inadmissible statements and 

thus constituted the fruit of the poisonous tree. In reviewing the case, the U.S. 

Supreme Court held that the evidence of the body was properly admissible at 

trial because a search party operating in the area where the body was discovered 

would eventually have located the body, even without assistance from the 

defendant. 

The Public Safety Exception to Miranda Police generally provide the Miranda 

warnings immediately on arrest or as soon as is practicable to preserve as 

evidence any statements that the suspect might make, as well as any other 

evidence that might be derived from these statements. In some situations, 

however, the Miranda warnings are delayed because police are preoccupied with 

                                                           
91 Segurra v. United States, 468 U.S. 796, 104 S.Ct. 3380, 82 L.Ed.2d 599 (1984) 
92 467 U.S. 431, 104 S.Ct. 2501, 81 L.Ed.2d 377 (1984). 
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apprehending other individuals or taking actions to protect themselves or others 

on the scene. In New York v. Quarles,93 the Supreme Court recognized a public 

safety exception to the Miranda exclusionary rule. Under Quarles, police may 

ask suspects questions designed to locate weapons that might be used to harm 

the police or other persons before providing the Miranda warnings. If this 

interaction produces incriminating statements or physical evidence, the evidence 

need not be suppressed. 
 

What Constitutes an Interrogation? 

Although interrogation normally occurs at the station house after arrest, it may 

occur anywhere. For the purpose of determining when the Miranda warnings 

must be given, the Supreme Court has defined interrogation as “express 

questioning or its functional equivalent,” including “any words or actions on the 

part of the police that the policeshould know is reasonably likely to elicit an 

incriminating response from the suspect.”94 Before police may engage in such 

interaction, they must provide the Miranda warnings or risk the likelihood that 

useful incriminating statements will be suppressed as illegally obtained 

evidence. 

Waiver of Miranda rights 

It is axiomatic that, in the context of criminal law, one’s constitutional rights may 

be waived. A suspect may elect to waive the right to remain silent or the right to 

have counsel present during questioning as long as he or she does so knowingly 

and vol- untarily. Courts are apt to strictly scrutinize a waiver of Miranda rights 

to make sure it is not the product of some coercion or deception by police. In 

United States v. Carra,95 the court observed that “[v]oluntary waiver of the right 

to remain silent is not mechanically to be determined but is to be deter- mined 

                                                           
93 467 U.S. 649, 104 S.Ct. 2626, 81 L.Ed.2d 550 (1984), 
94 Rhode Island v. Innis, 446 U.S. 291, 301, 100 S.Ct. 1682, 1693, 64 L.Ed.2d 297, 308 (1980). 
95 604 F.2d 1271 (10th Cir. 1979), 
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from the totality of circumstances as a matter of fact.” For example, in United 

States v. Blocker,96 a federal district court, citing de- cisions from the U.S. Court 

of Appeals for the Fifth Circuit, observed that a written waiver signed by the 

accused is not in itself conclusive evidence: “The court must still decide whether, 

in view of all the circumstances, defendant’s subsequent decision to speak was a 

product of his free will.” Although they must honor a suspect’s refusal to 

cooperate, police are under no duty to inform a suspect who is considering 

whether to cooperate that arrangements have been made to provide counsel. In 

Moran v. Burbine,97 police arrested a man on a burglary charge and sub- 

sequently linked him to an unsolved murder. The suspect’s sister, not aware that 

a murder charge was about to be fi led against her brother, arranged for a lawyer 

to represent her brother on the burglary charge. The attorney contacted the police 

to arrange a meeting with her client. The police did not mention the possible 

murder charge and told the attorney that her client was not going to be questioned 

until the next day. The police then began to interrogate Burbine, failing to tell 

him that a lawyer had been arranged for him and had attempted to contact him. 

Burbine waived his rights and eventually confessed to the murder. The Supreme 

Court upheld the use of the confession in evidence. 

 

PRESUMPTION OF INNOCENCE/RIGHTS OF THE 

ACCUSED 

Article 28(3) (a)98 states that every person who is charged with a criminal offence 

shall— 

(a) Bepresumed to be innocent until proved guilty or until that 

person has pleaded guilty 

                                                           
96 54 F. Supp. 1195 (D. D.C. 1973) 3 
97 475 U.S. 412, 106 S.Ct. 1135, 89 L.Ed.2d 410 (1986), 
98 The Constitution of the Republic of Uganda, 1995 (As amended) 
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Benjamin Odoki, the former Chief justice of Uganda says 'presumption of 

innocence means that the burden of proof lies on the prosecution to prove their 

cases beyond reasonable doubt, and that there is no such burden on the accused 

to prove their innocence. He further writes that it would have been too harsh if 

there was presumption of guilt for it would have been the duty of the accused to 

prove their Innocence and as it is generally accepted that it is more difficult to 

prove negative than a positive'.99 

The presumption of innocence protects the fundamental liberty and human 

dignity of any and every person accused by the state of criminal conduct. An 

individual charged with a criminal offence faces grave social and personal 

consequences, including potential loss of physical liberty, subjection to social 

stigma and ostracism from community, as well as other social psychological and 

economic harms. In light of the gravity of these consequences, the presumption 

of innocence is crucial. It ensures that the state proves an accused's guilt beyond 

reasonable doubt, he or she is innocent. This is essential in a society committed 

of fairness and social justice. This presumption of innocence confirms our faith 

in human kind; it reflects our belief that individuals are descent and law abiding 

members of community until proven otherwise. 

Presumptions are part of the law. Under the law of evidence, a presumption of a 

particular fact can be made without the aid of proof in some situations. According 

to Black’s Law Dictionary,100a presumption is defined as a legal inference or 

assumption that a fact exists, based on the known or proven existence of some 

other fact or group of facts. Most presumptions are rules of evidence calling for 

a certain result in a given case unless the adversely affected party overcomes it 

with other evidence. A presumption shifts the burden of proof or persuasion to 

the opposing party, who can then attempt to overcome the presumption. 101 

                                                           
99 A guide to criminal procedure in Uganda at pg. 100 
100 9th Edition pg. 1304 
101Naziwa v Uganda (Criminal Appeal-2014/) [2018] UGSC 27 (18 January 2018);  
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However, the law may require an accused person to prove certain facts within 

his peculiar knowledge. This would not be inconsistent with the presumption of 

innocence and the burden of the prosecution to prove a case beyond reasonable 

doubt. Article 28 (4) (a)102 states thus: 

“Nothing done under the authority of any law shall be held to be inconsistent 

with –  

a. clause (3) (a) of this article, to the extent that the law in question imposes 

upon any person charged with a criminal offence, the burden of proving 

particular facts.” 

This provision has to be read together with Section 105 of the Evidence Act with 

regard to the burden of proving that the accused’s case is within exceptions and 

facts especially within the accused’s knowledge. 

 

T H E  P R I N C I P L E  O F  L E G A L I T Y  

The principle of legality is a core value, a human right but also a fundamental 

defense in criminal law prosecution according to which no crime or punishment 

can exist without a legal ground. Nullum crimen, nulla poena sine lege is in fact 

a guarantee of human liberty; it protects individuals from state abuse and unjust 

interference, it ensures the fairness and transparency of the judicial authority. 

The principle is often associated with the attempts to constrain states, 

governments, judicial and legislative bodies from enacting on retroactive 

legislation, or ex post facto clauses and ensuring that all criminal behavior is 

criminalized and all punishments established before the commencement of any 

criminal prosecution. The origins of the principle date back to post-World War 

II when a set of compelling criminal statutes were established and the drafters of 

the Nuremberg Statute affirmed the notion of individual criminal responsibility 

from a tri-dimensional perspective: legal, moral and criminal.  

                                                           
102 Constitution of the Republic of Uganda, 1995 (As amended) 
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Yet can this principle still find its place in the progressive positive international 

law, can it still serve its initial purpose? With a glance at some national 

legislations and taking a look at the European Union’s example, it is fairly 

obvious that most European Union countries adapted and amended their 

legislations accordingly to the EU legislation and that the principle is still 

observed. Moreover, looking at the European Union from an institutional 

perspective, the existent jurisprudence proves that the principle is effective and 

applicable. In the Kokkinakis v. Greece,103 the European Court of Human Rights 

clearly confirmed that only a law can define a crime and prescribe punishment. 

Moreover, in the case of Criminal proceedings, court stated that EU Members 

States have the obligation to observe the principle of legality with regards to 

crimes and sanctions when applying European directives into their national law.  

In terms of international law, the Article 11 of the Universal Declaration of 

Human Rights (UDHR) (1948) gives a very well structured definition of the 

principle: “No one shall be held guilty of any penal offence on account of any 

act or omission which did not constitute a penal offence, under national or 

international law, at the time when it was committed. Nor shall a heavier penalty 

be imposed than the one that was applicable at the time the penal offence was 

committed”.  The same concept with nearly identical wording is found in several 

international and regional human rights treaties, including the International 

Covenant on Civil and Political Rights (ICCPR) (1966), the European 

Convention for the Protection of Human Rights and Fundamental Freedoms 

(ECHR) (1950) and the American Convention on Human Rights (ACHR) 

(1969).   

However, the effectiveness of this principle has been discussed especially when 

it comes to international law, as international law treaties unlike national 

legislation do not always contain precise penalties, pointing out one key issue of 

                                                           
103 case, 25 May 1993, Case 3/1992/348/421 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
69 

 

customary law vs. legislative law. Despite the arguments supporting the limited 

effectiveness of the principle in the international customary law, the fairly recent 

precedent set by the International Criminal Tribunal for the Former Yugoslavia 

tends to prove that this principle is not only omnipresent but also effective in the 

positive international law. The tribunal stated that the application of penal 

sanctions to the various acts that can qualify as violations of the laws and customs 

of war under Article 3 of the ICTY Statute was legitimate and could therefore be 

used during prosecution.   

Furthermore, if the principles were to be applied per the Statute of Rome (which 

explicitly states the principle in its article 22 and 23), for instance –due to the 

limited jurisdictional reach of the International Criminal Court the principle 

looses partly its effectiveness, making it less binding for non party-states.   

In conclusion, given the fact that the principle reflects essentially the core 

considerations of justice, it should always be present in the states' legislations 

and practices but at the same time it should also adapt to the needs of the 

international community in order to ensure that justice is served and to fight 

impunity.104 

BAIL, POLICE BOND AND CONSTITUTIONAL PROVISIONS 

ON PRESUMPTION OF INNOCENCE POLICE BOND 
 

This is the release of a person who was arrested with or without a warrant upon 

such a person availing sufficient sureties for his or her attendance before court at 

the specified time.  

Bond arising from arrest without a warrant, this is provided for under Section 

17(1) of CPC105which empowers the officer in-charge (O/C) of a police station 

to which a person is brought to consider the nature of the offence and if it is not 

                                                           
104 Iulia Crisan Published as part of the Effectius Newsletter, Issue 5, (2010) 

 
105 Cap 116 
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an offence of a serious nature and it is not possible to produce the suspect before 

court within 24 hours after being brought into custody to release the person upon 

executing a bond with or without sureties for a reasonable amount to appear 

before a magistrate’s court at the time and place named in the bond.  

This is also provided for under S.24(2)(b) of the Police Act106 to the effect that a 

person who has been arrested as a preventive action can be released on execution 

of a bond with or without surety where provision is made for his or her 

appearance before a senior police officer at regular intervals if so required.  

Bond from arrest with a warrant Under S.57 MCA107 a magistrate can permit 

release on bond of a person whose name is stated in the warrant of arrest. In such 

a case, the officer to whom the warrant of arrest is directed can take security 

being the amount stated in the warrant and require the person whose arrest is 

going to be effected to execute a bond with sufficient sureties for his or her 

attendance before the court at a specified. The officer thereafter is expected to 

forward the bond to court including the security taken.  

According to S.63 (2) MCA108 a magistrate can release a person from custody in 

cases where the warrant had an endorsement authorizing the release of the person 

arrested upon his or her giving security. The magistrate is expected to take the 

security and forward this together with the bond to the court which issued the 

warrant.  

It is important to note that bond is free of charge and no duty is levied on the bail 

bond plus the bond does not have to be sealed as provided for under S. 38 Police 

Act.109 

                                                           
106 Cap 303 
107 Cap 16 
108 Ibid 
109 Cap 303 
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B A I L  

D E F I N I T I O N  O F  B A I L :  

Originally bail meant security given to court by another person that the accused 

will attend his trial on the day appointed. But these days, it includes a 

recognizance entered into by the accused himself conditioning him to appear and 

failure of which may result of the forfeiture of the recognizance. According to 

the case of Lawrence Luzinda V Uganda,110the definition of bail was given by 

justice Okello and he stated that bail is an agreement between the court, the 

accused and sureties on the other hand that the accused will attend his trial when 

summoned to do so.  

An amount of money or property must be deposited by an accused person with 

the court in order to be released from custody. This in law is called a 

recognizance. 

According to the late Ayume in his book, ‘Criminal Procedure in Uganda’111, he 

said that there are two basic principles underlying bail. The first principle is that 

the accused is innocent until proved guilty or until he pleads guilty and therefore 

it would be unfair in certain circumstances to keep him in prison without trial. 

This is also enshrined in our constitution of 1995 under Article 28(3) (a). 

The second principle underlying bail is that the only person capable of building 

up his defence at the trial may be the accused himself. If he is released on bail, it 

must be on the understanding that he will turn up for his trial. Therefore, there 

are good reasons why the accused would want to be released on bail. If 

employed, he would likely loose his job or have his business damaged while in 

prison. 

                                                           
110 [1986] HCB 33 
111 Pg.54 
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The legal essence behind bail is in respect to upholding one’s right to personal 

liberty. This is especially the product of the presumption of innocence as 

protected under Article 28 (3) of the Constitution of the Republic of Uganda. 

A bail applicant must not be deprived of his/her freedom unnecessarily or as 

merely punishment where they have not been proved guilty by a competent court 

of law. This principle of protection of personal liberty was further cemented in 

the case of Col (Rtd) Dr. Kizza Besigye v Uganda112wherein Hon. Justice Masalu 

Musene was of the holding that “…court has to consider and balance the rights 

of the individual, particularly with regard personal liberty…” And further 

quoting the famous words of Hon. Justice Ogoola PJ (as he then was) inCriminal 

Misc. Application No. 228 of 2005 and Criminal Misc. Application No. 229 of 

2005wherein the learned Justice had this to say: 

“Liberty is the very essence of freedom and democracy. In our constitutional 

matrix here in Uganda, liberty looms large. The liberty of one is the liberty of 

all. The liberty of one must never be curtailed lightly, wantonly or even worse 

arbitrarily. Article 23, clause 6 of the Constitution grants a person who is 

deprived of his or her liberty the right to apply to a competent court of law for 

grant of bail. The Court’s from which such a person seeks refuge or solace 

should be extremely wary of sending such a person away empty handed except 

of course for a good cause. Ours are courts of Justice. Ours is the duty and 

privilege to jealously and courageously guard and defend the rights of all in spite 

of all.” 

This was further confirmed by Hon. Justice Stephen Mubiru in the case of Abindi 

Ronald and Anor v Uganda113stating that; 

“Under Article 28 (3) of the Constitution of the Republic of Uganda, every 

person is presumed innocent until proved guilty or pleads guilty. Consequently, 

an accused person should not be kept on remand unnecessarily before trial.” 

                                                           
112Criminal Application No.83 of 2016 
113Miscellaneous Criminal Application No. 0020 of 2016 
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The Court’s discretionary powers to grant bail are enshrined under Section 14 

(1) of the Trial on Indictments Act and the conditions under which bail is to be 

granted under Section 15. These circumstances are broken down to proof of 

exceptional circumstances like grave illness, a Certificate of no objection from 

the Director of Public Prosecution, infancy or advanced age; and the fact that the 

accused will not abscond to be proved by the accused having a fixed place of 

aboard, sound sureties, among others. However, it is trite law that proof of 

exceptional circumstances is not mandatory as courts have the discretion to grant 

bail even where none is proved. 

Hon. Justice Stephen Mubiru in the case of Abindi Ronald and Anor v Uganda114 

was of the view that “An applicant should not be incarcerated if he has a fixed 

place of abode, has sound sureties capable of guaranteeing that he will comply 

with the conditions of his or her bail.” 

 

R I G H T  T O  B A I L  

The right to liberty enjoins the right to apply for bail. The grant of bail as 

stipulated under Article 23(6)115 is to allow an individual facing trial to enjoy 

liberty while reporting to attend trial. The right is a delicate balance between 

personal liberty and administration of justice by which courts are given 

discretion to determine whether the conditions and circumstances of the accused 

warrant bail whilst not endangering the justice system.The right to grant of bail 

has been construed to be premised on the principle of presumption of 

innocence.116 The right to ‘automatic’ grant of bail is provided for under Article 

23(6) (b) and (c)117 

Where individuals who have been on remand for 60 days (offences triable in a 

Magistrates court) and 108 days (offences triable by High Court) 

                                                           
114Miscellaneous Criminal Application No. 0020 of 2016 
115 The Constitution of the Republic of Uganda, 1995 (As amended) 
116 (Onyango Obbo & Anor Vs Uganda Crim. Misc Apl No. 145/1997 
117 The Constitution of the Republic of Uganda, 1995 (As amended) 
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A remedial guarantee is provided to personal liberty in the form of right to an 

order of Habeas corpus under Article 23(9)118 and made non-derogable under 

Article 44 (a).119 

The freedom(s) –seven of them-are tailored towards the protection of the dignity 

of the individual. The definition of the various facets of the freedoms in Article 

24120 was articulated by Justice Oder in the appeal in Attorney –General v. 

Salvatori Abuki.121  The freedoms are infact non derogable under Article 

44(a).122 

What is cruel, inhuman or degradable as treatment or punishment depends on the 

virtues and perceptions in society. Thus it is the contention that the death penalty 

(means of execution and the death- row phenomenon) constitutes cruel, inhuman 

and degrading treatment or punishment: State v.Makwanyane & Anor123;an 

exclusion order of 10 years under the provisions of the witchcraft act was treated 

in the same light: Abuki case124. The same position has been taken in respect of 

corporal punishment both under the penal system: Kyamanywa 

case125;Sewankambo v. Uganda,126and educational system: Nganwa High School 

(1998). Significantly, in response to the argument against unconstitutionality of 

corporal punishment in the view that the law admits of ‘reasonable 

chastisement’, the constitutional court (by majority of 3-2) in Kyamanywa 

caseobserved that the freedoms under article 24 are non derogable under article 

44, and therefore no qualification is to be made as regards the manner of 

application of the prescribed punishment. Other acts that violate the freedom(s) 

                                                           
118 Ibid  
119 Ibid 
120 Ibid  
121 (Constitutional Appeal No.1/1998). 
122 The Constitution of the Republic of Uganda, 1995 (As amended) 
123 (1995) 2 LRC 269 (South Africa) 
124 (Constitutional Appeal No.1/1998). 
125Kyamanywa Simon v Uganda (Criminal Appeal-1999/) [2000] UGSC 7 (07 April 2000) 
126 Crim Appeal No. 16/1999 
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is death penalty (Makwanyane (1995), spousal battery (wife beating/domestic 

violence), excessive Sentences. 

C O N S T I T U T I O N A L  P R O V I S I O N S  O N  B A I L :  

The Constitution of the Republic of Uganda, 1995 contains provisions on the 

protection and promotion of fundamental human rights and freedoms.  Article 

20 (1)127 provides that fundamental rights and freedoms are inherent and not 

granted by the state. Article 20 (2)128 provides that all those rights and freedoms 

must be respected, upheld and promoted by all organs and agencies of 

Government and by all persons.  

Article 28 (3)129 thereof provides that every person who is charged with a 

criminal offence shall be presumed to be innocent until proven guilty or until that 

person has pleaded guilty is the basis on which the accused person enters into an 

agreement with the court on his recognisance that he appear and attend his trial 

whenever summoned to do so. Bail gives the accused person adequate time to 

prepare his or her defence.130 

Hence Article 23 (6)131 provides that where a person is arrested in respect of a 

criminal offence the person is entitled to apply to the court to be released on bail, 

and the Court may grant that person bail on such conditions as the Court 

considers reasonable.  

Applying the interpretation of article 23(6) (a)132 as amended by the judges in 

the case of Uganda v. Col (Rtd) Dr. Kiiza Besigye133 

Under Article 23 (6)(a)134 of the constitution, where the accused person has been 

in custody for 60 days before trial for a non capital offence here, the court has no 

                                                           
127 The Constitution of the Republic of Uganda, 1995 (As amended) 
128 Ibid 
129 Ibid 
130 Article 28 (3) (c), The Constitution of the Republic of Uganda, 1995 (As amended) 
131 The Constitution of the Republic of Uganda, 1995 (As amended) 
132 Ibid 
133 Constitutional Reference No.20 of 2005 
134 The Constitution of the Republic of Uganda, 1995 (As amended) 
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discretion in the matter. It has to grant bail upon such terms as the court deems 

reasonable. 

Article 23(6)(c)135 of the constitution where the accused person is indicted with 

capital offences triable by the High Court only. In this case once the accused 

person has spent 180 days on remand, then the court has to release him/her on 

automatic bail upon reasonable conditions. 

According to Justice Akiiki Kiiza in Florence Byabazaire’s application for bail, 

it appears the accused can only benefit from this article, if he is not yet committed 

to the High Court for trial. 

Their Lordships had the following to say in Kiiza Besigye’s reference “as regards 

article 23(6)(c), where the accused has been in custody for 180 days on an 

offence triable by the High Court only and HAS NOT BEEN COMMITTED to 

the High Court for trial, that person shall be released on bail on reasonable 

conditions’. In the situation where the accused is charged with an offence only 

triable by the High Court, but has not spent the statutory period of 180 days in 

custody before committal, in this case, the court may refuse to grant bail where 

the accused fails to show to the satisfaction of the court exceptional 

circumstances under section 15(3) of the Trial on Indictments (Amendment) Act 

9/98 (cap 23). These circumstances are regulatory. 

The Lordships went on to state as follows; 

“It is noteworthy that this is a 1998 Act, which came into force well after the 

constitution of 1995.  Its sole purpose was to operationalise article 23 (6) (c) for 

the accused desirous for applying for release on bail before the expiry of the 

constitutional time limit of 180 days. Justice Akiki Kiiza said in Byabazaire’s 

application that before the High Court can release an accused on bail, one of the 

conditions or exceptional circumstances outlined in Section 15(3) of TIA136 must 

                                                           
135 Ibid  
136 Cap 23 
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be satisfied and dismissed the applicant’s application on the ground that none of 

the exceptional circumstances had been satisfied. 

 

CONSIDERATIONS FOR BAIL IN THE MAGISTRATE’S 

COURT 

Conditions for the grant of bail 

In as much as the accused person has a constitutional right to apply for bail as 

enshrined in Article 23(6) (a) of the 1995 constitution, the grant of bail is subject 

to some conditions being fulfilled by the person seeking bail. As per Justice 

Akiiki Kiiza in the application for bail by Florence Byabazaire Vs. 

Uganda,137Bail is not an automatic right. Article 23(6) (a)138 confers discretion 

upon the court whether to grant bail or not.  

The conditions / considerations for granting bail are set out in both the Trial on 

Indictments Act Cap 23 for bail applications made in the High Court and the 

Magistrate Courts Act Cap 16 for applications made to the Magistrate’s court. 

Considerations in the Magistrate’s court; 

S. 77 of the Magistrates Court Act sets down some considerations that the 

Magistrate Court must have regard for in deciding whether bail should be granted 

or refused- 

a) the nature of the accusation; 139 

b) the gravity of the offence charged and the severity of the punishment 

which conviction might entail; (it is more likely that bail will be refused 

where the offence is so grave as to warrant a severe penalty). 

c) the antecedents of the applicant so far as they are known;( it would be a 

mockery of the judicial process and a miscarriage of justice if bail were 

to be granted to a person who has a staggering record of previous 

                                                           
137 Miscellaneous Application 284 of 2006 
138 The Constitution of the Republic of Uganda, 1995 (As amended) 
139 see Uganda Vs. Mugerwa & Anor [1975] HCB 218. 
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convictions to his name, which is an indication of his likelihood of 

committing further crimes if released on bail). 

d) whether the applicant has a fixed abode within the area of the court’s 

jurisdiction;140 The fact that the accused has a kibanja, and that he has 

sixteen wives and or twenty four children, may be an indication that he 

is unlikely to abscond. But this by itself cannot be a ground for releasing 

a person on bail- Livingstone Mukasa & 5 others vs Uganda141 

e) Whether the applicant is likely to interfere with any of the witnesses for 

the prosecution or any of the evidence to be tendered in support of the 

charge. (In the case of Uganda Vs. Wilberforce Nadiope and 5 others, 

bail was refused on the ground that because of the accused person’s 

prominence and apparent influence in life, there was every likelihood of 

his using his influence to interfere with witnesses. 

 

I S  B A I L  A  C O N S T I T U T I O N A L  R I G H T  A N D  

T H E R E F O R E  A U T O M A T I C ?  

Generally, the grant of bail is discretionary. Court must always exercise its 

discretion judiciously and always give the accused the benefit of doubt. 

Magistrates and Judges have interpreted the provisions regarding the conditions 

and considerations in different ways with some stating that they must be fulfilled 

before a person can be granted bail, while others holding that it is a constitutional 

right. 

The right to bail is a constitutional protection of the right to personal liberty 

clearly based on the presumption of innocence which must thus not be denied 

lightly. An accused person charged with a criminal offence must be informed of 

his right to bail. It is not a constitutional right to automatic bail but a right to 

                                                           
140 Sudhir Ruparelia Vs. Uganda [1992-1993] HCB 52, 
141 [1976] HCB 117. 
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apply for bail. The later view is the one that has been propagated by judges in 

most of the recent judgments as seen hereunder; 

P O W E R S  O F  M A G I S T R A T E ’ S  C O U R T S  T O  G R A N T  

B A I L  

The Magistrates Courts Act Cap 16, Section 75 (1) states that a Magistrate Court 

before which a person appears or is brought charged with any offence other than 

the offences specified in ss. (2) may, at any stage in the proceedings, release the 

person on bail, on taking from him or her a recognisance consisting of a bond 

with or without sureties, for such an amount as is reasonable in the circumstances 

of the case to appear before the Court, on such a date and at such time as is named 

in the bond. 

Section 75(2) of the MCA provides that the offences excluded from the grant of 

bail under subsection (1) are as follows; 

(a) an offence triable only by the High Court 

(b) an offence under the penal code relating to acts of terrorism 

(c) an offence under the penal code relating to acts of cattle rustling 

(d) an offence under the firearms act punishable by a sentence of 

imprisonment of not less than 10 years; 

(e) abuse of office c/s 87 of the Penal code 

(f) rape c/s 123 of the Penal code and defilement c/s 129 & 130 of the penal 

code act; 

(g) embezzlement; 

(h) causing financial loss 

(i) corruption 

(j) bribery of a member of a public body 

(k) any other offence in respect of which a magistrate’s court has no 

jurisdiction to grant bail. 
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(l) A chief magistrate has powers under Section 75(3)142 to direct that any 

person to whom bail has been refused by the lower court within the area 

of his or her jurisdiction, be released on bail but the offence for which the 

accused faces must not be one that falls under ss.2. 

 

POWERS OF THE HIGH COURT TO GRANT BAIL 

The Trial on Indictment Act (Cap 23) 

Section 14 provides that the High Court may at any stage of the proceedings 

release an accused person on bail, that is to say, on taking from him or her a 

recognizance consisting of a bond, with or without sureties, for such an amount 

as is reasonable in the circumstances of the case, to appear before the court on 

such a date and at such a time as is named in the bond. Bail is a kind of insurance 

to guarantee that the accused will appear in Court for his or her trial. Where the 

accused fails to appear before the Court when ordered to do so, his or her bail 

money is forfeited.  

The High court has powers after releasing an accused person on bail to increase 

the amount of the bail. This the court will do by issuing a warrant of arrest against 

the person released on bail directing that he be brought before the court to 

execute a new bond for an increased amount; and the High court will have 

powers to commit the person to prison if he or she fails to execute the new bond 

for an increased amount.143 

Bail money may be paid up by the accused or someone on his or her behalf. A 

person released on bail may or may not be asked to put up people as his or her 

sureties to stand up for him or her before the Court. 

A Surety gives security to the Court that the accused will attend his trial on the 

hearing date fixed by the court.  

                                                           
142 Magistrates Courts Act (Cap 16) 
143 (Section 14 (2) of the Trial on Indictmnents Act (Cap 23) 
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Recognisance is a security entered in to before a Court with a condition to 

perform some act required by Law; on failure to perform that act, the sum is 

forfeited. 

Bail allows an accused person to be temporarily released from custody (usually 

on condition that the recognizance usually in the form of a sum of money 

guarantees their attendance at the trial). 

Bail money should not be excessively high so that the accused is unable to pay 

it. 

In Charles Onyango Obbo & Andrew Mwenda v Uganda144the High Court was 

empowered to interfere with the discretion of the lower court while granting bail 

under s. 75 (4)(a) MCA where it is shown that the discretion was not exercised 

judiciously. The imposition of a condition that each accused should pay 

2,000,000/-, was a failure by the lower court to judiciously exercise its discretion 

according to Bossa J. 

While court should take into account the accused’s ability to pay, while 

exercising its discretion to grant bail on certain conditions, the court should not 

impose such tough conditions that bail looks like a punishment to the accused.  

 

C O N S I D E R A T I O N S  F O R  B A I L  I N  T H E  H I G H  

C O U R T  

Section 15 (1) of the TIA provides that Court may refuse to grant bail where a 

person accused of an offence specified in ss (2) if he or she does not prove to the 

satisfaction of the Court – 

a) that exceptional circumstances exist justifying his or her release on bail; 

and  

b) that he or she will not abscond when released on bail. 

InSection 15 (3) exceptional circumstances mean – 

                                                           
144 (1997)5 KALR 25   
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(a) grave illness certified by a medical officer of the prison or other 

institution or place where the accused is detained as being incapable of 

adequate medical treatment while the accused is in custody.145 

Capt. Wilberforce Serunkuma V. Uganda [1995] I KALR 32 

The applicant was charged with aggravated robbery and had been on remand for 

eight months. He brought an application for bail basing on he exceptional 

circumstances of grave illness. In his affidavit supporting the application the 

applicant deponed that he was an AIDS Victim and needed constant care which 

he could not get while in prision. He brought documents to prove that he had 

been attending AIDS clinics like TASO. It was held that where satisfactory 

evidence of AIDS is adduced, a court may consider the circumstances of the case 

and in the absence of a certificate from the medical board hold that AIDS is grave 

illness, and to justify grant of bail, the applicant has to prove to the satisfaction 

of the court that he was incapable of getting adequate treatment whilst in custody. 

In this case, all the applicant had were documents from TASO indicating that he 

was an AIDS victim and no report was made by any doctor who treated him at 

Luzira or mbuya military hospital to show that he could get adequate treatment 

whilst in custody. 

(b) A certificate of no objection signed by the Director of Public Prosecutions, 

or 

(c) The infancy or advanced age of the accused. In Mutyaba Semu V 

Uganda146the accused was a 60 year old and suffered from diabetes and he 

brought an application for bail on the ground that he was of advanced age. It 

was held that 60 years per se was not advanced age but this coupled with the 

fact that the accused suffered from diabetes, a disease that required a good 

diet which could not be provided by prison authorities he would be granted 

bail. 

                                                           
145 Capt. Wilberforce Serunkuma Vs. Uganda [1995] I KALR 3 
146 H.C Criminal Misc. Application No. 99/92 
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Section 15 (4)147 provides that in considering whether or not the accused is likely 

to abscond, the court may take into account the following factors- 

i) Whether the accused has a fixed place of abode within the jurisdiction of 

the Court or is ordinarily resident outside Uganda.148 

Dennis Obua Otima v Uganda H C Crim. App. No 18 of 2005. 

The applicant was charged with embezzlement and causing financial loss applied 

for bail on the assertion that he was of advanced age and that he is such a person 

entitled to be released on bail. Justice Remmy Kasule looked at the 

considerations in light of the other factors which court uses to deny bail. Firstly, 

is whether the accused is likely to interfere with the prosecution evidence, where 

it is found to be the case, the court would exercise its discretion by refusing bail. 

Secondly is to prevent a perception of the justice system as being a mockery of 

justice. This discretion to refuse bail is vested by the constitution.149 

ii). Whether the accused has sound securities within the jurisdiction to undertake 

that the accused shall comply with the conditions of his or her bail, 

iii). Whether the accused has on previous occasion when released on bail failed 

to comply with the conditions of his or her bail; and 

iv). Whether there are other charges pending against the accused. 

Read the following decisions on bail in the Republic of Uganda. 

1. Dennis Obua Otima v Uganda H C Crim. App. No 18 of 2005. 

2. Emma Katto v Uganda H.C. Crim. Miscellaneous Application No. 10 of 

2005 

3. Mpuuma K. Leonard Vs. Uganda Misc Appl No 325 of 2006 

4.  Florence Byabazaire vs. Uganda Misc Appl. No 284 of 2006 

5.  Uganda Vs. Col(Rtd) Dr. Kiiza Besigye, Constitutional Reference No 20 

of 2005 

                                                           
147 Trial on Indictmnents Act (Cap 23) 
148 ( Christopher John Boehlke v Uganda Misc. Application 332 of 2006)- no fixed place of 

abode and a non resident. Look at the conditions considered in this case. 
149Article 23 (6) (a), Constitution of the Republic of Uganda, 1995 (As amended) 
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6.  Christopher John Boehlke Vs. Uganda Misc. Appl No 332 of 2006 

7.  Dr. Aggrey Kiyingi Vs. Uganda Misc Appln No 41 of 2005 

8.  Charles Onyango Obbo & Andrew Mwenda Vs. Uganda [1997] v KALR 

25 

9.  Mutyaba Semu Vs. Uganda [1997] v KALR 143. 

 

48-HOUR RULE 
 

The Constitution 1995 attempts to strengthen the right to liberty under article 

23(4) with the 48 hours limit compared to its 1967 predecessor with its vaguer 

notion of ‘as soon as reasonably practicable’- even then a detention of over 7 

days was held to constitute an infringement of personal liberty. 150 

Article 23(4) 151states that a person arrested or detained— 

(b) Upon reasonable suspicion of his or her having committed or being about to 

commit a criminal offence under the laws of Uganda, shall, if not earlier released, 

be brought to court as soon as possible but in any case not later than forty-eight 

hours from the time of his or her arrest. 

Article 28(1)152 stipulates that in the determination of civil rights and obligations 

or any criminalcharge, a person shall be entitled to a fair, speedy and public 

hearing before an independent and impartial court or tribunal established by 

law.A majority of suspects, even suspects of petty crimes, aredetained in the 

police stations for longer than forty-eight hours as a result of a variety of factors, 

including (1) lack of control over the suspect, (2) lack of ample transportation, 

(3) backlog at the Directorate of Public Prosecution's office, and (4) corruption. 

153 

                                                           
150 Ochieng V Uganda [1969] EA 1. 
151 The Constitution of the Republic of Uganda, 1995 (AS Amended) 
152 Ibid 
153 Brooke J. Oppenheimer From Arrest to Release: The Inside Story of Uganda’s Penal System 
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Ad hoc security agencies often detain suspects in "safe houses" prior to releasing 

them to police custody. Testimonials from suspects support the conclusion that 

suspects spend a minimum of one week at these unofficial detention centers. 

Most spend months there, and some spend as long as two years. Detaining the 

suspects in these safe houses for longer than the forty-eight hours is clearly in 

violation of the Constitution. Not onlydo these suspects spend considerable time 

in these illicit locations, they also remain in the police stations far longer than 

the mandated forty-eight hour maximum. The police have no control over 

suspects brought into the police stations by the ad hoc security agencies; the 

station merely becomes a "legal" place for these suspects to reside until their 

release.  

Corruption in the police system also leads to the persistent violation of the forty-

eight hour provision. At this stage of the judicial process, corruption occurs in 

abundance.' The corruption that impedes proper investigations and causes 

arbitrary arrests also affects the timely release of suspects. Timely releases can 

be hampered by police demands for a fee in order to be released onbond. Ideally, 

bond is supposed to be granted to any suspect charged with a minor offense, such 

as petty theft or assault, or to any suspect, regardless of the rime, who has been 

detained for forty-eight hours.  Regardless of the reason for releasing the suspect 

on bond, there is no charge associated. A suspectshould not have to pay a fee in 

order to be released on bond."' Unfortunately, almost all suspects are asked to 

pay a fee to be released on bond. 

Most suspects are unable to pay these exorbitant fees and, therefore, areforced to 

remain in the police cells until the officers decide to move the case forward to 

court. “However, suspects typically have some petty cash available that they can 

bribe officers with to push their cases forward. This, however, is a double-edged 

sword. Why would an officer want to push a case forward when the suspect is 

paying him small sums of money each day? Hence, theofficer might deceive the 

suspect so that he believes that the officer is helping to push his case forward. 
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Some of the reasons for violation of the forty-eight hour provision are not so 

purposeful. Many of the delays are due to logistical problems, such as lack of 

transportation, backlog at the Directorate of Public Prosecution's Office, and 

lengthy investigations. Most of the police stations are supplied with only one 

vehicle, which is to be used for investigations, to transport suspects and witnesses 

to court, and for stationing officers. Even though the vehicle is to be used for 

these purposes, many timesstation vehicles are used for personal errands of high 

ranking officers.  

 

I T E M S  F O U N D  O N  S U S P E C T  A N D  M E D I C A L  

A T T E N T I O N  W H I L E  I N C A R C E R A T E D  

Theft of Suspects’ Property, Extortion, and Theft of Evidence. 

Many former accused persons describe how personal property, including money 

from wallets, phones, or household items, including medicine and food, was 

routinely stolen from suspects when they were arrested.  Victims of robberies 

also told Human Rights Watch that money was rarely returned to them despite 

police confirming that they had recovered stolen cash.    

Family members of suspects also complain that security personnel pressured 

them to give money to secure the suspects’ release. In some cases, security 

personnel urge wives of suspects to sell land in order to raise funds to buy their 

husband’s freedom.154 One suspect, arrested in 2008 for allegedly purchasing 

stolen goods in Mbale district, said RRU agents arrested him at his workplace. 

He recognized them as local RRU agents normally involved in arrests for violent 

crime. One of them asked for the phone number of his brother, whom he 

summoned to the station before demanding 2,000,000 Ugandan shillings ($900) 

to secure the suspect’s release. The suspect told Human Rights Watch of the 

exchange between his brother and RRU agents. “They said, ‘Your brother 

committed an offense. Give us 2 million.’ My brother said, ‘What for? If it’s a 

                                                           
154 Human Rights Watch interview with wives of suspects, Kampala, November 2010 
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capital offense, why should we pay? You should take him to court and sort it 

out.’”155 When his brother did not pay, he was beaten and made to sign a 

confession that he was not permitted to read.    

Another detainee was promised release if he paid over 6,000,000 Ugandan 

shillings (approximately$ 2,900), or that the beatings would stop if he paid 

100,000 Ugandan shillings (approximately $45).156 In one instance, the military 

court handed down the lenient punishment of a 22,000 Ugandan shillings 

(approximately $ 10) fine to an elderly detainee charged with unlawful gun and 

ammunition possession.157 The defendant said in open court that he could not 

pay the fine since RRU officers had taken all his money during his arrest. 

One knowledgeable source, familiar with the operations and methods of RRU, 

told Human Rights Watch that in some cases suspects have been forced to reveal 

bank account numbers orhand over bank account details.158 Some suspects told 

Human Rights Watch that RRU personnel had used this method to withdraw 

money from their accounts.    

Some people who reported theft of money by armed robbers to police never 

recovered their money. One victim who was robbed of several thousand dollars 

told Human Rights Watch that his money was still missing, even though RRU 

arrested the alleged thieves. He said: I kept going back to Central Police Station 

and RRU to look for my money. They said they had recovered the money but 

couldn’t release it yet. After a few weeks, the police said they had found the key 

to the safe where the money was held but when they opened the safe, the money 

wasn’t there.159 

                                                           
155 Human Rights Watch interview with Gabriel, Kampala, December 9, 2009 
156 Human Rights Watch interview with Jerome, Kampala, June 21, 2010. 
157 Human Rights Watch trial observation, Makindye General Court Martial, January 19, 2011. 
158 Human Rights Watch interview with Ugandan government official, November 2010 
159 Human Rights Watch interview with robbery victim, Kampala, December 22, 2010 
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MEDICAL ATTENTION WHILE INCARCERATED 

There is a paucity of data about mental disorders among prisoners in low 

resource settings despite the existence of high numbers of prisoners.Data 

fromhigh income countries report a high prevalence of mental disorders among 

prisoners with developing countries carrying the biggest burden .The 

prevalenceof psychiatric disorders is greater among prisoners when compared to 

the general population.The mental health needs of prisoners should be paramount 

regardless of whether the inmate developed these psychiatric symptoms while in 

prison or prior to the incarceration. Most common factors associated with mental 

disorders among prisoners include: a prior history of traumatic brain injury, 

being male, young and of a low levelof education, being married and alleged to 

have committed a violent crime. Since the factors listed above vary across 

different settings, findings in one setting may not apply to other settings. There 

is therefore need to conduct studies in various settings.160 

In Uganda, a low income country, the government owns and administers all 

prison facilities. The prisons have health facilities that provide services targeting 

general medical conditions and have no psychiatric services. Psychiatric cases 

and assessments are referred to nearby regional referral hospitals that offer 

mental health services. Butabiika National Referral Hospital is the only mental 

health hospital in the country and has a forensic inpatient unit having a bed 

capacity of 116 beds with only about 10% of the beds in this unit occupied by 

the institutionalized mentally-ill prisoners, some for more than 5 years. The 

                                                           
160 Department of Psychiatry, Faculty of Medicine, Mbarara University of Science and 

Technology, P.O Box 1410, Mbarara, Southwestern Uganda, Uganda 2Department of Mental 

Health and Psychiatry, Faculty of Medicine, Kampala International University, P.O Box 71, 

Bushenyi, Southwestern Uganda, Uganda Full list of author information is available at the end 

of the article Forry et al. BMC Psychiatry (2019) 19:178 https://doi.org/10.1186/s12888-019-

2167 
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national incarceration ratefor 2014 was 121 per 100,000 persons and has been on 

the rise since 2010. This was greater than the average incarceration rates for 

Africa and Asia, and slightly below the average global incarceration rate of 144 

per 100,000 of the national populations. When compared to other African 

countries in terms of top rankings for national incarceration rates, Uganda was 

in the 18th position sharing it with Cameroon. Healthscreening of prisoners is 

often conducted at the time of admission into the various prison facilities 

focusing on general medical conditions without regard for psychiatric disorders. 

This is probably due to poorly equipped health facilities with an absence of 

trained mental health care providers. Other factors that result in the incarceration 

of the mentally ill include deinstitutionalization, stringent judicial practices, 

inadequate community support, mentally ill offenders’ limited access to 

community treatment, and the attitudes of police officers and society as a whole 

despite the enshrinement ofthe McNaughten rule and basic human rights in 

Uganda’s constitution. Uganda has a high number of prisoners, with the 

southwestern region having one of the highest incarceration rates in the country. 

However; there is a lack of published studies that have been conducted among 

Ugandan prisoners nationwide or in the region. Therefore, this book aimed to 

determine the burden of mental disorders and associated factors among prisoners 

in Uganda. 

An example of a Setting is Southwestern Uganda which has several districts with 

Mbarara being one of the most densely populated. Mbarara municipality, which 

is the main third order administrative division, is 1445m above sea level, found 

along the Kampala-Kabale highway and is 266 km from Kampala, Uganda’s 

capital and largest city. The municipality consists of 6 divisions that include 

Biharwe, Kakiika, Kakoba, Kamukuzi, Nyakayojo and Nyamitanga. Mbarara 

Central and Mbarara Women Prisons are situated in Kiswahili cell, Nyamitanga 

division in Mbarara municipality, about 100m from the Mbarara- Kabale 
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highway while Kyamugorani Prison is located in Kyamugorani, Kakiika 

division, Mbarara municipality. 

Prison inmates in Mbarara municipality are incarcerated in two males and one 

female government funded and administered prisons called Kakiika, Mbarara 

Main and Mbarara Women Prisons respectively. Mbarara Main Prison is one of 

the largest prison facility in the region with a population of 1637, followed by 

Kakiika Prison with 742 and then Mbarara women Prison with 165 occupants. 

Of these, 70% were on remand, 23% were convicted but not sentenced and 7% 

were sentenced. The inmates considered for possible recruitment into the study 

were aged eighteen years and above regardless of their prison status, with no 

hearing or speech impediments. The refusal rate for participation in the study 

was 0.7% (2 males and 1 female) and of the potential participants excluded from 

the study; 19 males were absent, 3 males were below 18 years of age, 2 males 

had speech impairments and 1 male had a hearing impairment. There weren’t 

participants who could not be included in the study due to acute mental illness 

as they were either too ill to be interviewed or could not give informed consent. 

Measurement of mental disorders among prisoners 

The study participants were interviewed once in a clinical setting with privacy 

and confidentiality in mind whilst adhering to the standard safety precau- tions, 

prison regulations and code of conduct. The socio-demographic, forensic and 

clinical factors of the study participants such as parenting style, 2 past traumatic 

brain injury, 3 category of crime, 4 past psychological trauma 5 and available 

follow-up services 6 were obtained by a specially designed interviewer 

administered questionnaire. A diagnosis of a mental disorder was attained by 

participants responding to queries in the MINI Version 6.0 and appro- priate 

conclusions and diagnoses arrived at by the princi- pal investigator based on their 

various responses without a need for an additional clinical interview. 
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Statistical analysis  

The data collected was checked for completeness, coded and entered into Epidata 

manager version 2.0.8.56 and then transferred to STATA 12.0 for univariate, 

bivariate and multivariate analyses. Univariate analyses were done for the socio-

demographic and clinical factors as well as to estimate the prevalence. Bivariate 

and multivariate logistic regression analyses were conducted to determine 

associations between the category of mental illness, and the associated factors 

using the individual odds ratios with their 95% Confidence Intervals and p-

values. The results were considered statistically significant if the p-value was 

less than 0.05 and clinically significant if the 95% Confidence Interval was a 

narrow range and did not cross the line of no difference. 

Results Description of inmates 

Majority of the 414 respondents in this prison were male (94%), aged 22–35 

years (60%), married or cohabiting (53%), with a primary school education 

(67%) and belonging to the low income class (72%). Most of them were first-

time offenders (89%) and had no access to legal representation (82%). Majority 

were incarcerated under regular imprisonment (55%), with more than half (53%) 

undergoing health screening for physical ailments at the time of admission into 

their various prison facil- ities, while 64% were alleged to have committed or 

were convicted of violent crimes. Many of them (88%) had sought health care 

services from the prison health facilities with 7% having ever sought professional 

psychiatric assistance, 3% currently seeking psychiatric treatment and another 

3% having ever sought other forms of treat- ment for their psychiatric illnesses. 

Prevalence of mental disorders among prisoners 

Only 13% (n= 53) had a single mental disorder (current, 8 past9 and lifetime10) 

while 73% (n= 301) having more than one diagnosis of a mental disorder 

(current, past and lifetime). The overall lifetime preva- lence of mental disorders 

was 86% (n= 354) with 95% (n= 338) of these having one or more current 

episodes. Of these, major depression was the most common indi- vidual current 
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diagnosis (44%), followed by post-traumatic stress disorder (31%), suicidality 

(25%), psychotic disorder (22%) and antisocial personality disorder (21%)  

Factors associated with mental disorders among prisoners 

After multiple logistic regression (Table 2), a history of past traumatic brain 

injury (Adjusted Odds Ratio = 0.299; 95% CI = 0.106–0.843; P-value = 0.022) 

and being convicted but not sentenced (Adjusted Odds Ratio = 0.22; 95% CI = 

0.05–0.93; P-value = 0.04) were the only factors that were statistically significant 

with regards to a single diagnosis of mental illness amongst prison- inmates 

incarcerated in Mbarara municipality. A similar multiple logistic regression 

model (Table 3) was utilized for all dependent variables to determine factors that 

influence the presence of more than one mental disorder among prisoners in 

Mbarara municipality and it was found that a total of five factors were 

statistically significant: having a low income status (OR = 0.32; 95% CI = 0.16–

0.63; P-value = 0.001), past trau- matic brain injury (OR = 2.57; 95% CI = 1.22–

5.42; P- value = 0.01), solitary confinement (OR = 0.35; 95% CI = 0.16–0.74; P-

value = 0.006), and being raised by authoritarian parents/guardians (OR = 0.37; 

95% CI = 0.18–0.75; P-value = 0.006). 

This chapter assessed the prevalence of psychiatric morbidity and associated 

factors among prisoners in Mbarara municipality, southwestern Uganda. The 

prevalence of a single diagnosis was 13% whereas the prevalence of more than 

one diagnosis was 73%. We also found a prevalence of 95% for one or more 

current episodes and 86% for lifetime, past and current episodes of mental 

disorders. Overall major depressive disorders (44%), post-traumatic stress 

disorders (31%) and antisocial personality disorders (21%) were the most 

common individual mental disorders diagnosed. The prevalence of mental 

disorders in this study of 86% is quite high compared to that found in the general 

population of 30% but similar to what has been reported in previous prison 

studies with similar trends in individual current diagnoses, a high rate of 

suicidality is also consistent with the pub- lished prison mental health literature. 
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Suicidality was also demonstrated to occur more often in major depression than 

in psychotic disorders, a finding also in line with current literature. And among 

the least di- agnosed mental illnesses were psychiatric disorders due to a general 

medical condition (1.2%), bipolar affective disorders type I (9.7%) and substance 

use disorders (12.5%). Previous studies in prison populations have reported a 

high prevalence of alcohol and other substance use disorders in Uganda as well 

as other countries This difference might be attributed to the rigorous security 

checks that visitors are subjected to and the formidable security measures in 

place that limit access to such substances of abuse presently in Ugandan prisons. 

The other possible explanation for the difference could be the need to avoid the 

repercussions of being reported to use substances of abuse, and the desire to 

reform and deal with the guilty conscience among prisoners who actually 

committed the crimes that they are accused of. 

Majority of the individuals with mental illness were young and first time 

offenders. They had low education levels, were alleged or convicted of 

committing violent crimes and had a past history of traumatic brain injury. 

Previous studies report similar findings but with some exceptions such as 

substance use, a prior history of mental illness and a history of past psychological 

trauma such as child abuse.The possible explanation for the observed 

discrepancy could be due to the stigma and discrimination associated with 

substance use, mental illness and child abuse as well as the fact that Uganda is a 

low income country with markedly different sociodemographic and economic 

characteristics while the vast majority of the findings from studies reviewed have 

been conducted in middle and upper income countries. In addition, inadequacies 

in the judicial systems due to a variety of factors, as well as the inadequately 

equipped and overburdened health care systems may also play a role. The factors 

that were associated with mental illness in prisoners were low income status, 

incarceration under solitary confinement, past traumatic brain injury and being 

raised by authoritarian parents or guardians. Prisoners with more than one 
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diagnosis were more likely to have suffered a traumatic brain injury in the past 

and to have been convicted but not sentenced, whereas inmates who were in 

solitary confinement, of a low income status and had been raised by authoritarian 

parents/guardians less likely to be diagnosed with two or more mental disorders. 

The presence of a past traumatic brain injury was less likely among those 

diagnosed with a single mental disorder since fewer inmates had a single 

diagnosis. Traumatic brain injury is a known risk factor for mental illness and as 

such we expect it to be more likely in the majority i.e. those with more than one 

diagnosis. Most of the results from studies that were reviewed did not concur 

with the findings in this study and it can be postulated that the reason for this is 

the stark contrast attributed to differences in terms of study tools/instruments 

used, socioeconomic status, culture and judicial systems between Uganda and 

the other countries in which those studies were conducted. The limitations 

encountered during the course of conducting this study include the fact that study 

participants comprised of only respondents incarcerated in the prison facilities. 

However, given the fact that the living conditions and judicial system is similar, 

these findings would provide a basic insight into the nature and extent of the 

burden of mental illnesses in Ugandan prisons. Some respondents may have 

deliberately declined to disclose and or falsified responses to some inquiries that 

they considered to be private, intimate, confidential and/or sensitive. This could 

have been due to fear of reprisals and consequences by the prison authorities, 

anticipated exploit- ation of the sick role and the societal status and the ascribed 

privileges that accompanied it. This was mitigated by proper consenting of the 

study participants, sensitization of the non-professional psychiatric personnel, 

psychoeducation of the study participants, soliciting of psychiatric drugs and 

funds to provide mental health services in the correctional institutions. Any 

difficulties in obtaining accurate information about details in the past and long 

term symptoms were attributed to recall bias. Some inmates might have been 

malingering in order to assume the much coveted sick role and all its perceived 
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benefits. The lack of resources to confirm diagnoses of general medical 

conditions and ruling out psychiatric symptoms due to physical illnesses, 

absence of some prisoners at the time of data collection due to prison scheduling 

e.g. community service, prison duties, and court schedules and pending releases 

from prison may have also impacted the results. Aspiring to attain the mandated 

sample size while endeavoring to cater for potential data loss, with the intension 

of getting a study population that is representative of the general prison 

population that was planned to be study went a long way to resolve these 

concerns. 

There is a high prevalence of psychiatric illnesses among prisoners with most of 

them having more than one diagnosis. Most of the prisoners with mental illnesses 

go undiagnosed and untreated. A past history of traumatic brain injury is a risk 

factor for having more than one diagnosis of a psychiatric disorder. The findings 

of this study indicate that there is a need for capacity building for health workers 

and other staff in prisons in regard to screening, assessing and treatment of 

inmates with mental disorders. In addition, there is a necessity for a clear referral 

process for individuals found to have mental disorders.  

R I G H T  T O  A  F A I R  H E A R I N G  

The right to a fair hearing guaranteed under Article 28161 is underpinned by the 

concepts of natural justice and due process. The right (in its primary features and 

guarantees) is non derogable in light of Article 44(b)162 and pertains to both 

courts and tribunals and in respect of civil and criminal matters. The primary 

features are provided under Article 28 (1),163 viz: 

(a) A speedy trial (or trial within a reasonable time) 

(b) A public trial 

(c)  A trial before an independent and impartial court. 

                                                           
161 Constitution of the Republic of Uganda, 1995 (As amended) 
162 Ibid  
163 Ibid  
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What constitutes a speedy trial (or trial within a reasonable time) is not defined 

and seems to be dependent on the socio-economic conditions, especially in the 

Third World Commonwealth Countries: DPP v. Tokai164, Bell v. DPP165 

(Jamaica) Contrast with a 14 month delay in New Zealand: Martin v. Tuaranga 

District Court.166 

Recent trial before the Kotido Field Court Martial, two and half hours was 

represented by the Government as an instance of a ‘speedy trial’, but was it 

intended that a trial be carried in haste at the expense of fairness and in disregard 

of the guarantees that buttress it under article 28 (3)?167 The trial in public is to 

endure the public appraisal of the fairness of the trial, save that trial can be 

conducted in camera (outside public purview) where matters of national security 

or protection of morals is in question-thus the right to information in the hands 

of state (testimony before parliamentary committee) and its use in judicial 

proceedings before a court was subjected to it being heard on camera under 

article 28 (2): Tinyefunza case.168 

An independent Court/Tribunal implies that the officers of the court should not 

be subject to the authority or direction of another organ or person-thus provisions 

of the referendum provisions Act 1999 which mandated Judges to frame 

referendum question was considered to be a contravention of Article 28 (1)169 as 

far as it affected the independence of the Judges: Dr. Rwanyarare & Anor v. 

Attorney General,170 On the other hand an impartial court imports the idea there 

should not be a likelihood of bias in  court or any one of its officers- thus where 

the trial Judge had close connections with the government in power of which the 

accused was charged with attempt to overthrow by arms (treason), the trial was 

                                                           
164 (1996) 2 LRC 314 (Trinidad & Tobago) 
165 (1986) LRC (Const) 39 
166 (1995) 2 LRC 788). 
167 Constitution of the Republic of Uganda, 1995(As amended) 
168 (Constitutional Appeal-1997/1) 
169 Constitution of the Republic of Uganda, 1995(As amended) 
170 Constitutional petition No. 5/1999. 
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held to have not been impartial: Professor Isaac Newton Ojok v. Uganda.171 

Similarly, a Lord of the House of Lords in UK was asked to step down on account 

that his wife worked for Amnesty International (an organization that was at the 

centre of the efforts to have Pinochet tried for crimes against humanity): Pinochet 

case172. 

The right to a fair trial is buttressed by several guarantees which are central to 

criminal proceedings.  First is the right to presumption of innocence under 

Article 28 (3) (a)173 which places the onus of proving guilt on the prosecution 

and beyond reasonable doubt, save the instance where the reverse onus is 

admitted as under Article 28 (4).174 The right also prohibits situations in which 

there is a pre trial prejudging of the guilt of the individual (e.g. where authorities 

make pronouncements of guilt).The reverse onus is prima facie regarded to 

contravene the right to presumption of innocence. Thus where a law, the 

Narcotics Control Act, provided that a person found in possession of prohibited 

narcotic was to be presumed, unless the accused showed the contrary, to be in 

possession for the purpose of trafficking, this instance of reverse onus was seen 

as contravening the right to presumption of innocence: The Queen v. Oakes175 

Laws shifting the onus proof included the administration of Karamoja Act. 

Although it could also be said to extend to administrative authorities as stipulated 

under Article 42.176 

Secondly, an individual before court is entitled to be informed in a language that 

he or she understands the criminal charges proffered against him as stipulated 

under Article 28 (3) (b).177 The corollary is the right to be accorded the facilities 

of an interpreter where an individual does not understand language of the court 

                                                           
171 crim. Appeal No. 33/1991. 
172R., ex parte Pinochet v Bartle and ors, Appeal, [1999] UKHL 17, [2000] 1 AC 147, 
173 Constitution of the Republic of Uganda, 1995(As amended) 
174 Ibid  
175 (1987) LRC (Const) 477 ( Canada SC). 
176 Constitution of the Republic of Uganda, 1995(As amended) 
177 Ibid  
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under Article 28 (3) (f).178Thus where a trial was conducted in English, in which 

the appellant had been charged with the possession of unauthorized literature and 

he only understood Portuguese and his native Mozambican language, the Kenyan 

High Court held that there was an infringement of the right to be afforded with 

the services of an interpreter: Andrea v. Republic179 

Thirdly, the individual is guaranteed a rubric of rights crucial in the defense of 

the criminal charges against him or her under article 28 (3) (c), (d) and (e), and 

these pertain to preparation and actual defense. An individual thus has a right to 

adequate time and facilities to prepare a defense as well as the right to legal 

representation during the actual defense of the case (and where criminal charges 

carry sentences of death or life imprisonment, legal representation is at the 

expense of the state). 

The right to adequate time and facilities for preparation of legal defense has been 

considered to include the right to seek an adjournment to seek services of an 

advocate. Zackary Kataryeba v. Uganda180 where counsel retained withdrew 

from handling appellant’s case; although this was further, in light of absence of 

legal counsel during the hearing before the court, an infringement of the right to 

legal representation.See also Muyimba &Ors v. Uganda,181where the advocate 

was unable to be present at the trial in Masaka as he was engaged in court in 

Kampala on date of hearing of case in Masaka. 

In Esau Namanda case,182it was held that a summary conviction of the appellant 

of perjury on account of discrepancies in his testimony as to his age was contrary 

to his constitutional right to be ‘informed of his offence’ and to permit him to 

‘prepare his defense’ (under article 15 (2) (b) and (the 1967constitution)18. The 

                                                           
178 Constitution of the Republic of Uganda, 1995(As amended) 
179 (1970) EA 26. See also Esau Namanda v. Uganda (1993) Kampala Law Reports 38 
180 (1996) HCB 36 
181 (1969) EA 433 
182 Esau Namanda v. Uganda (1993) Kampala Law Reports 38 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
99 

 

right to legal representation at expense of the State (for indigent persons) has 

been recognized by South African Courts.183 

The question of whether the right to legal representation includes a right to ‘legal 

aid’ for the indigent (poor) has been raised184Fourth the individual is entitled to 

equality of arms under Article 28 (3) (g)185 (i.e. to cause attendance and 

examination of witness, submission of evidence, etc).  Fifth, an individual has a 

right to be tried in presence under Article 28 (5)186, and is thus guaranteed against 

trial in absentia (save situations of disruptive behavior in court). 

Where a trial magistrate and a plea of guilt in respect of not only the accused 

who had been brought to court on day of hearing but also three other accused 

charged jointly (but were not in court that day), the high court held, on appeal, 

that there had been a failure on the part of the magistrate to address his mind to 

article 28(5) which entitles an accused person to be present at his trial. 187 

Sixth, an individual has a right to specific guarantees obtaining as tenets of 

criminal law, including a right against ex post facto laws (in terms of offences 

and severe penalties) (article 28 (7) and (8),188 a right against double jeopardy 

(in respect of conviction, acquittal and pardon) (Article 28 (9) and (10),189 a right 

against self incrimination under article 28 (11)190 (extending to spouse) and a 

right to trial for offences capable of a clear definition under article 28 (12).191 

The right against ex post facto laws and to trial for offences capable of clear 

definition are premised on the notion that an individual cannot be able to 

                                                           
183 State v. Vermann; State v. DuPleiss (1995) 2 LRC 252. 
184 see e.g. Centre for Legal Research & Anor v. State of Kerala (1987) LRC (Const) 544 (India 

SC).see also recent advocates (Amendment) Act 2002 requiring advocates to avail free legal 

assistance as part of their practice, etc. 
185 Constitution of the Republic of Uganda, 1995 (As amended) 
186 Ibid 
187Zackary Kataryeba v. Uganda (1996) HCB 36 
188 Constitution of the Republic of Uganda, 1995 (As amended) 
189 Ibid  
190 Ibid 
191 Ibid 
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determine that his present conduct will at a future date be an offence or carry a 

severer penalty, or even that his conduct is in fact proscribed (prohibited) under 

the law. The Constitutional Court had considered the offence of witchcraft under 

the Witchcraft Act incapable of precise definition as to offend Article 28 (12),192 

but this was overruled by the Supreme Court: Abuki case (1996/1997). On the 

other hand, the law of false news has been held to vague as to the meaning of the 

words constituting the offence,incl. ‘publish’, fear or alarm, ‘public’, ‘statement’ 

and ‘false’ 193 see also dissenting judgment of Twinomujuni in Onyango-Obbo 

& Anor v. Attorney General.194 The right against self incrimination makes the 

accused (and spouse) competent but not compellable witnesses. 195 

The freedoms from slavery and servitude guaranteed under Article 25(1)196 are 

non derogable under article 44(b). On the other hand, the freedom from forced 

labor is not so, given that certain activities do not come under definition of forced 

labor under Article 25(3)197, including service in the armed forces. 

For conscientious objection to military service as ‘forced labor’: Attorney 

General v. MajorGeneral Tinyefunza, Constitutional Appeal No. 1/1998 (esp. 

Justice Oder). In the case ex parte Nasreen (1973), the High Court of Kenya held 

that an order directing a wife to return to her husband was tantamount to placing 

her in a state of servitude (in addition to violation of her rights to liberty and 

freedom of movement). 
 

THE CRIMINAL JUSTICE SYSTEM 
 

The criminal Justice System is the systematic way in which and offenders are 

identified, apprehended, judged and punished.  

                                                           
192 Constitution of the Republic of Uganda, 1995 (As amended) 
193 Mark Cahvunduka & Anor v. Minister for Home Affairs, case No. 36/2000 (Zimbabwe); 
194 Constitutional petition No. 15/1997. 
195 Rex v. Amkeyo (1917) 7 EALR 14 
196 Constitution of the Republic of Uganda, 1995 (As amended) 
197 Ibid 
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Criminal Justice System refers to movement of the suspect/alleged offender from 

the point of reporting the crime to the investigation by the police to the execution 

of arrest (Police) and Rehabilitation centers. The criminal justice apparatus is 

used to enforce the standards of conduct necessary to protect individuals and the 

community. It operates by apprehending, prosecuting, convicting and sentencing 

those members of the community who violate the basic rules of group existence. 

It comprises of 3 main parts or organs that is the Police, the courts and the 

judiciary which are going to be discussed in detail.  

A. Law enforcement. (Police) The law enforcers (Police) this is the frontline part 

of the criminal justice system.  A crime is reported, then investigations, an arrest 

is made and an interrogation is made. Any mistake or injustice carried out at this 

particular stage affects the entire criminal Justice System. The Police as a 

Component of the Criminal Justice System. 

The Uganda Police Force is a full-time institution of the Government of Uganda, 

whose primary responsibility is maintaining law and order in the country. The 

present Uganda Police Force became an institution on 25th May 1906, then 

called the British Territorial Protectorate Police. Before then, it was created as a 

Para-military Force called The Uganda Armed Constabulary, whose prime duty 

was to quell the various wars, riots and unrest which were continuously breaking 

out among tribes.  
 

CONSTITUTIONAL RIGHTS OF AN ACCUSED (ACCUSED) DURING 

POLICE INTERROGATION 
 

The black’s law dictionary defines human rights to mean the freedoms, 

immunities and benefits that, according to modern values (especially at an 

international level); all human beings should be able to claim as a matter of right 

in the society in which they live198. Cassese defines human rights on the basis of 

‘an expansive desire to unify the world by drawing up a list of guidelines for all 

                                                           
198Bryan A. Garner; the Black’s Law Dictionary; Eighth Edition. Page 758 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
102 

 

governments… an attempt by the contemporary world to introduce a measure of 

reason into its history199. He further suggested that human rights are those 

entitlements individuals possess by virtue of being human200. This implies that 

all human beings are equal and have rights in equal measures regardless of age, 

sex, race, social class, talent, or religion. 

 

The Constitution of the Republic of Uganda (as amended) under Article 20 

stipulates that “fundamental rights and freedoms of the individual are inherent 

and not granted by the state”. This implies that human beings are entitled to such 

rights and freedoms by virtue of birth. This ideal was expressed in the famous 

case of Rev. Christopher Mtikila v The Attorney General of Tanganyika201where 

Lukakingira J noted that human rights are not granted by the state but adhere to 

someone by virtue of birth (being human). The same position was reechoed in 

the case of Julius Ishengoma& Francis Ndyanaho v Attorney General202that 

human rights extend to all simply by virtue of birth (being human). 

Under The Uganda Criminal Justice Bench Book, a suspect is defined to mean a 

person believed to have committed an offence but who has not been formally 

charged in the courts of law203. In Uganda, the rights of a suspect can be traced 

from the Constitution of the Republic of Uganda 1995 as amended, Statutes like 

the Evidence the Ratified International Instruments on Human Rights. However, 

whereas the law on such constitutional rights is very clear both from the supreme 

law of the land and the other subordinate laws, it is still unclear whether it has 

lived its intended purpose.  

The Constitutional Rights of suspect person include the rights to be informed of 

                                                           
199 A Cassese Human Rights in a Changing World (1990) 3 
200 A Brendalyn Democratization and the Protection of Human Rights in Africa (1995) 29 
201 Civil Case No.5 of 1993 
202 Civil Appeal No. 64 of 2001  
203 The Uganda Criminal Justice Bench Book; Published by the Law Development Centre, 1st 
Edition at page 75 
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his various rights before the interrogation is conducted, the right to be kept and 

interrogated in a place authorized by the law, to be informed of his right to remain 

silent, the right to be informed that anything the suspect says may be used against 

him, the rights to have his lawyer available, the freedom from torture during the 

interrogations, the right to ensure that the interrogation is conducted in the 

language the suspect understands or availed an interpreter and a right not to be 

coerced  to confess.  

Currently, the above rights are highly violated by the police officers during 

police interrogations most especially with the political suspects and this has 

highly undermined the ideal of the existence of these rights. Police interrogation 

of criminal suspects has, at various times in Ugandan history, been politically 

and legally contested since the methods usually employed by the police to seek 

information from the suspects are founded on torture, duress and coercion. This 

is normally done to obtain a confession for the suspect.    

The scholar should observe and find answers to the following questions. Police 

interrogation of criminal suspects is an important subject for Criminal Justice 

analysts and policy makers. The process of modern police interrogation, and the 

confessions it produces, raise a number of important empirical, legal and policy 

questions: How do police elicit confessions from reluctant suspects in Uganda? 

How should they be permitted to interrogate in a democratic society that needs 

both crime control and due process to maintain public confidence in its 

institutions of criminal justice? How should law and public policy regulate police 

interrogation to accommodate the competing interests and values at stake while 

promoting fair procedures and achieving just and accurate results? 

 

The Constitutional Rights of a suspect are generally based on the presumption of 

innocence. It was traditionally expressed by the Latin maxim eiincumbit 

probation qui dicit, non qui negat. (The burden of proof is on the one who 

declares, not on one who denies). It is presumed that ‘everyone is innocent until 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
104 

 

proved guilty or until he pleads guilty’.204 This is also to the effect that a suspect 

is not yet an accused or a convict and this position entitles him certain rights 

which must be observed by the police during interrogations. 

It is a trite law that a suspect is entitled to certain rights during interrogation, and 

these rights are stipulated in the various legal documents in Uganda. However, 

it is not a guarantee that such rights are fully observed and respected by the police 

officers. 

 

KIRK LUTHER in his Book Review: Police Interrogations and False 

Confessions: Current Research, Practice, and Policy Recommendations205, 

submits that the miscarriage of justice, namely wrongful convictions, is of 

paramount concern for both academics and practitioners. One of the leading 

contributors to wrongful convictions is the elicitation of confessions from 

innocent individuals. This is normally as a result of the failure by the police 

officers to observe the rights of the suspect during the interrogations. 

 

According to the Miranda warnings, the interrogation must inform the suspect 

before carrying out the Criminal interrogation. Following the 5th Amendment 

Miranda warnings of 1966, where the Supreme Court decided in the case 

Miranda v Arizona206 ushering in a new era in the American law of confessions. 

The warnings include; you have the right to remain silent; anything you say can 

and will be used against you in a court of law; you have the right to an Attorney; 

if you cannot afford an attorney, one will be appointed to you free of charge. The 

Court required the fourfold Miranda warning in all cases in which “questioning 

was initiated by law enforcement officers after a person has been taken into 

custody or otherwise deprived of his freedom of action in a significant way. 

 

                                                           
204Article 28(3)(a) of The 1995 Constitution of the Republic of Uganda (as Amended) 
205 Criminal Justice and Behaviour 2012-39-659 
206Miranda v Arizona, 384 U.S. 436 (1966) 
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KYALO MBOBU in his book The Law and Evidence in Kenya207 submits that 

the police interrogation and confession obtained must voluntarily be made by the 

suspect/accused. That such information must be obtained through violating the 

rights of such person. He further states that a confession given by the suspect or 

the accused after being tortured by the police cannot be relied on to enter a 

conviction. In  the case of Jane Betty Mwaiseje& 2 others v Republic208where 

the court noted that a confession or information gotten from the accused/ suspect 

after being tortured is not admissible. 
 

The realization of the above rights is of great importance since it leads to the full 

realization of the fundamental and the non-derogable right to a fair hearing and 

the presumption of innocence.  

The following are the legal sources for the rights of a suspect during the police 

interrogation. 

Uganda has ratified a number of international instruments which provide and 

guarantee the protection of the rights of a suspect during interrogations.  

Universal Declaration of Human Rights (UDHR) (1948)209provides for a number 

of rights available for the human beings which must be respected and protected 

by the State parties to the convention. Article 5 of the convention stipulates that 

no one shall be subjected to torture or to cruel, inhuman or degrading treatment 

or punishment. This accords a right to a suspect not to be subjected to any form 

of torture during police interrogations. Article 8 of the convention, provides that 

everyone has the right to an effective remedy by the competent national tribunals 

for acts violating the fundamental rights granted him by the constitution or by 

law.  This gives a guarantee to any individual (a suspect) a right to a remedy were 

his / her rights have been violated by any organ of the State during the 

interrogations. 

                                                           
207KyaloMbobu; The Law of Evidence In Kenya; Law Africa 1st Edition 2011 at page 200  
208Crim App.17 of 1991 
209United Nations General Assembly; Universal Declaration of Human Rights 1948 
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Article 11 of the convention; provides that everyone charged with a penal offence 

has the right to be presumed innocent until proved guilty according to law in a 

public trial at which he has had all the guarantees necessary for his defence. This 

was discussed in the case of Town of Newton v Rumery210 where the United 

States Supreme Court noted that the rights of a suspect or an accused person 

enshrined in the Universal Declaration of Human Rights must be observed 

throughout the interrogation and the trial processby the state organs to ensure its 

International obligations.  

 

International Covenant on Civil and Political Rights (ICCPR)211is another 

convention on human rights which has been ratified by the Republic of Uganda. 

It guarantees the protection and observation of the rights of all persons including 

a suspect facing the police interrogations. 

Article 7 of the convention provides that no one shall be subjected to “torture or 

to cruel, inhuman or degrading treatment or punishment”. This also comes in to 

ensure that a suspect should not be subjected to any form of torture or degrading 

punishment during the police interrogations. 

Article 14 of the convention212stipulates that everyone charged with a criminal 

offence shall have the right to be presumed innocent until proved guilty 

according to law. This is to the effect that even during the police interrogations; 

the suspect must be presumed innocent and must not be compelled to confess his 

guilt before a police officer in charge of the interrogations. 

                                                           
210480 U.S. 386 (1987) 
211Adopted and Opened for Signature, Ratification and Accession by General 

Assembly Resolution 2200A (XXI) of 16 December 1966, entry into force 23 March 

1976, in accordance with Article 49 

212 Supra 
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African (Banjul) Charter on Human and Peoples' Rights (ACHPR) (1986)213 is a 

regional Charter on Human Rights in Africa and it has been ratified by Uganda. 

It has various provisions which guarantee the protection of the rights of a suspect 

during the police interrogation. Article 7(b) of the charter stipulates that; 

everyone has the right to be presumed innocent until proved guilty by a 

competent court or tribunal; This is to the effect that during the police 

interrogation, the suspect enjoys the right to be presumed innocent until proved 

guilty by the prosecution. He should not be interrogated as a convict. A suspect 

under facing police interrogations should to be tortured in order to obtain a 

confession from him. 

The Treaty for the Establishment of the East African Community (EAC)214 

Uganda is a member state and it has ratified this treaty. The treaty under Article 

7 (2) provides the operational principles of the community and the principles 

shall govern the practical achievement of the objectives of the community to 

maintain and promoted the universally accepted standards of Human Rights. 

These include the rights of a suspect facing the police interrogation and such 

rights have been universally recognized and must be protected.   

 

The Constitution of the Republic of Uganda 1995 (as 

amended) 

 

At the National level, the constitution provides for various rights of a suspect 

facing the police interrogations. 

Article 24 of the Constitution provides for respect for human dignity and 

protection from inhuman treatment as a right. It states that no person shall be 

subjected to any form of torture, cruel, inhuman or degrading treatment or 

                                                           
213 (Adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into 
force 21 October 1986) 
214 (As amended on 14th December 2006 and 20th August 2007) 
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punishment. This was stated in the case of Uganda v KalawudioWamala215where 

he was tortured during the police interrogations, the court noted that an accused 

person(a suspect at the time of the interrogations) he was entitled to the 

protection from any form of torture and such evidence was inadmissible. 

Article 28(3)(a) of the Constitution states that every person who is charged with 

a criminal offence shallbe presumed to be innocent until proved guilty or until 

that person has pleaded guilty. The above right is not only limited to the trial 

process but also must be observed during the police interrogation.  

Article 50 of the constitution provides for the right to any person (including a 

suspect) to petition court if his fundamental rights have been violated. 

 

The Police Act Cap 303 as Amended by Act, 16 of 2006 

 

The Act acknowledges the right to liberty and the freedom from any form of 

torture. Section 23 provides that a police officer may, without a court order and 

without a warrant, arrest a person if he or she has reasonable cause to suspect 

that the person has committed or is about to commit an arrestable offence.  This 

must be done minus violating the right to liberty, the freedom from any form of 

torture since such rights are enshrined in the constitution. 
 

The Evidence Act Cap 6 

 

The Act deals with the nature of the Evidence which is relevant and admissible 

during the court proceedings. Under Section 23(b) of the Evidence Act provides 

that a confession of a suspect (accused) must have been recorded by a police 

officer who is or above the rank of Assistant Inspector and all this happens during 

the police interrogation of the accused.  Furthermore, under Section 24 of the 

                                                           
215 Criminal Session case No.442 of 1996 
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Evidence Act is to the effect that the confession which is obtained from the 

suspect involuntarily is irrelevant and inadmissible216.  

 

The above section is to the effect if a confession obtained from a suspect by 

means of violence, force, threat, inducement or promise calculated in the opinion 

of the court to cause an untrue confession to be made is itself involuntary and 

irrelevant. This is also targeted to protect the suspect from being tortured in order 

to obtain a confession from him. In the case of Director of Public Prosecutions 

v Ping Lin217 the court noted that a confession must be obtained from the suspect 

(voluntarily) and if a confession is obtained through threat or violence, it 

inadmissible and cannot relied on during the trial. 

 

The Evidence (Statements to Police Officers) Rules SI 6-1 

 

The legislation provides for a checklist which has to be followed by a police 

officer while he/he is carrying out the interrogation and recording a confession 

or a statement from the suspect. Rule 7(a) requires that a confession or a 

statement should be recorded in the language understood and spoken by its maker 

(the suspect) and there after it shall be translated into English so that if such a 

confession was to be put in evidence both versions of the statement would be 

presented. The case ofAloni Safari v Uganda218  is in support of that proposition. 

Under the same rules, the suspect facing the police interrogations has a right to 

a charge and caution statement which must be read to him before the police 

officer records his statement. This is intended to notify the suspect of the offence 

and protect him of the incriminating himself. 

The above laws provide for various rights of a suspect which must be respected 

and observed throughout the police interrogations. 

                                                           
216NamulodiHasadi v Uganda Criminal App. No.16 of 1997 
217[1967] AC 575  
218Criminal App.No.40  of 1996 
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Rights of Suspect During Police Interrogations in Uganda 
 

The legislations in the above chapter recognize a number of rights available to a 

suspect and which must be observed by the police while carrying out the 

interrogations and recording the statement of the suspect. The rights are 

discussed hereunder; 

The right to be presumed innocent until proven guilty 

The presumption of innocence is the legal principle that one is considered 

innocent unless proven guilty. It was traditionally expressed by the Latin maxim 

eiincumbit probation qui dicit, non qui negat. (the burden of proof is on the one 

who declares, not on one who denies). The constitution under Article 28(3) (a) 

provides that; every person who is charged with a criminal offence shall be 

presumed to be innocent until proved guilty or until that person has pleaded 

guilty. 

The purpose of the presumption of innocence is to minimize the risk that 

innocent persons may be convicted and imprisoned219. It does so by imposing on 

the prosecution a burden of proving the essential elements of the offence charged 

beyond a reasonable doubt, thereby reducing to an accepted level the risk of the 

error in courts overall assessment of evidence tendered in the course of a trial. In 

the case of R v Oakes220 the Canadian case noted that the presumption of 

innocence protects fundamental liberty and human dignity of any and every 

person accused by the state of criminal conduct. An individual charged with a 

criminal offence faces grave social and personal consequences, including 

potential loss of physical, liberty, subjection to social stigma and ostracism from 

community, as well as other social, psychological and economic harms. The right 

to be presumed innocent forms the crux of a fair interrogation process and a fair  

                                                           
219NalongoNaziwa Josephine v Uganda Criminal Appeal No.35 of 2014 
220[1986] 26 DLR 
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criminal trial221. 

 

The police officer carrying out an interrogation must always bear it in mind that 

the suspect is presumed to be innocent throughout the interrogation process and 

this right also extends up to the trial. 

The Right to be kept and interrogated in a place authorized 

by the law 

The right is provided for under Article 23(2) of the Constitution which stipulates 

that “a person arrested, restricted or detained shall be kept in a place authorized 

by law” The phrase “a place authorized by law” implies two things namely; first, 

that the place must be reasonably accessible to the public. The ultimate purpose 

of the provision is to secure the security of persons or individuals and avoid likely 

disappearance of individual to unknown detention facilities. 

 

The relevance of this clause (right) it that a suspect is not to be detained in safe 

houses, but in police cells, prisons or any other place authorized by the law like 

remand homes for child offenders or child convicts.  This was discussed in the 

case of Uganda v Robert Sekabira& 10 others222where the court noted that a 

suspect (an accused person) is presumed to be innocent until proven guilty and 

must be detained in a safe place as authorized by the laws of the land. In the case 

of Gidudu v Attorney General223 the Uganda Human Rights Commission noted 

that the detention of civilian after arrest in unauthorized and ungazatted places 

was unconstitutional and violates the fundamental right to personal liberty and 

the interrogations which were carried out by the police were in violation of the 

rights of the suspects. 

 

                                                           
221Uganda v Kivumbi Vincent & 5 others Criminal Case No.20 of 2011 
222 High Court Criminal session case NO.85 of 2010 
223 Uganda Human Rights Commission; Complainant No.210 of 199 
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In the case of EmbatiOphen v Attorney General224 the UHRC held that under 

Article 23(2) of the constitution a person arrested must be kept in a place 

authorized by law. Having held that the arrest of the complaint was based upon 

reasonable suspicion that he had probably committed a crime, the first 48 hours 

of his detention would amount to lawful custody. But the detention turned out 

unlawful when it was effected in ungazatted places” 

The above right is to the effect that once a suspect is arrested by the police, he 

must be kept at a place authorized by the law and the interrogation must be 

carried out in such place but not in safe houses or the torture chambers. 

The right to be informed of his various rights before the 

interrogation is conducted. 

It is a trite law that before a suspect is subjected to any interrogation proceedings; 

the police officer in charge of the process is under an obligation to inform the 

suspect of his various rights before the interrogation.  These rights were 

discussed in the celebrated case of Miranda v Arizona225the various rights include 

the right to be informed of his right to remain silent, the right to be informed that 

anything the suspect says may be used against him, the rights to have his lawyer 

available, the freedom from torture during the interrogations, the right to ensure 

that the interrogation is conducted in the language the suspect understands or 

availed an interpreter and a right not to be coerced to confess. 

In conclusion, a person facing police interrogation enjoys a right to be informed 

of his various rights as discussed above. 

 The right to remain silent during the interrogation 

A suspect facing police interrogations enjoys a right to main silent throughout 

the interrogation. The right is rooted from the constitution under Article 28(11) 

                                                           
224 Complaint No.504/2007 Uganda Human Rights Commission  
225Miranda v Arizona, 384 U.S. 436 (1966) 
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which provides that where a person is being tried for a criminal offence, neither 

that person nor the spouse of that person shall be compelled to give evidence 

against that person. The state must prove the guilt of an accused person or a 

suspect but not his duty to incriminate himself. The same right is protected during 

the interrogations.  

Rule 10 of the Evidence (Statements to Police Officers) Rules provides for the 

caution to be administered to suspect and this states that “you need not say 

anything unless you wish, but whatever you do say will be taken down in writing 

and may be given in evidence” this implies that suspect enjoys a right to remain 

silent throughout the police interrogations. 

Under an interrogation, a suspect enjoys a right to remain silent and may choose 

not to say anything. Since a suspect is presumed to be innocent, the constitution 

grants him the above right, the right serves in principle to protect the freedom of 

a suspect or an accused person to choose whether to speak or to remain silent 

when questioned. The right to remain silent reinforces the statutory provisions 

and the common law notion that a person should not be penalized for remaining 

silent at trial or during the interrogation.  

 

In the case of R v Director of Serious Fraud Office Ex. Parte Smith226where the 

court noted that although the right to remain silent has many facts, the basic idea 

is that an accused person or a suspect is not expected to assist in the providing or 

disproving of his or her guilt. The court further noted that the right to silence 

merely protects the accused from being compelled to speak. The suspect’s failure 

to testify could not have any evidential value, but ordinarily logic dictates in 

certain circumstance, a failure to testify would entail adverse consequences for 

the accused or a suspect227. 

                                                           
226[1993] AC 1  (HL) 
227Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 48 
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A right to be informed that anything you say can and will be used 

against you in a court of law 

Under Rule 10 of the Evidence (Statements to Police Officers) Rules, it provides 

for the caution to be administered to suspect and this states that “you need not 

say anything unless you wish, but whatever you do say will be taken down in 

writing and may be given in evidence” this implies that suspect enjoys a right to 

remain silent throughout the police interrogations. This means that once the 

suspect makes such a statement, the same can be relied on during the trial in the 

court.  

In the case of S v Boesak CC228the honorable court noted that before an 

interrogation is conducted, the officer in charge is under an obligation to inform 

the suspect that whatever he/she says can be relied on during the trial. 

 A right to a caution before questioning  

Under Rule 4 of the Evidence (Statements to Police Officers) Rules, it provides 

for a right a caution before the questioning. It stipulates that where a police 

officer has decided to a charge a person with an offence, he or she shall 

administer a caution before questioning or, as the case may be, continuing to 

question that person. Furthermore, under rule 5, it provides that no prisoner shall 

be questioned and no statement shall be taken from prisoner unless a caution has 

first been administered to him or her, but if a statement is made by a prisoner 

before there is time to caution him or her a caution shall be administered as soon 

as reasonably possible. 

The right not to be cross-examined during the interrogation 

 A suspect who is facing the police interrogation enjoys a right not to be cross-

examined during that process. This is provided for under rule 6 of the Evidence 

                                                           
228December 2000 unreported (South Africa) 
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(Statements to Police Officers) Rules229 which stipulates that where a police 

officer is recording a statement made by a prisoner or a suspect, the prisoner shall 

not be cross-examined. The rationale of this right is to safe guard the suspect 

from being cross-examined by the police officer which might lead to self-

incrimination at the time of the interrogation. The suspect must freely tell the 

officer what happened but not to answer the questions by the interrogating officer 

since he is not under cross-examination. 

In the case of State v LaluMiah & another230M.H.Rahman J noted that the role 

of an interrogating officer is to write what the suspect says but not to put him 

under cross-examination since at that time the suspect is not under trial but just 

telling his side of the story. 

The right to have the interrogation (recording of the statement) 

conducted in the language understood by the suspect. (Right to 

an interpreter) 

The right to an interpreter during a criminal trial and during police interrogations 

may be seen as part of the right to be heard which, in return, is an essential 

element of the right to a fair trial available to an accused person or a suspect. It 

is also important to note that the right to interpreter is not only a right of the 

defense but also an essential prerequisite for the proper functioning of the 

administration of justice231. The constitution under Article 28(3)(f) provides that 

every person who is charged with a criminal offence shall be afforded, without 

payment by that person, the assistance of an interpreter if that person cannot 

understand the language used at the trial. 

 

                                                           
229The Evidence (Statements to Police Officers) Rules SI 6-1 
23039 DLR (AD) 117 
231NamulondiHasadi v Uganda Criminal Appeal. No. 16 of 1997 
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In the case of R v Tann232the court noted that the right to an interpreter forms part 

of the right to a fair trial and must be observed and respected during a criminal 

trial or during the interrogation; if the accused or a suspect does not understand 

the language in which the trial or the interrogation is being conducted. In the case 

of Uganda Law Society & Jackson Karugaba v Attorney General233 the 

constitutional court noted that an interpreter should also be brought for the 

accused who does not understand the language in which the trial is being 

conducted. The above finding can also be stretched to also cover the police 

interrogations. 

 

Under Rule 7(a) of the Evidence (Statements to Police Officers) Rulesrequires 

that a confession or a statement should be recorded in the language understood 

and spoken by its maker (the suspect) and there after it shall be translated into 

English so that if such a statement was to be put in evidence both versions of the 

statement would be presented. 

 

The above was elucidated in the case of Aloni Safari v Uganda234 that the police 

interrogations should be conducted and statement must be conducted in the 

language understood by the suspect.  

 

The right against torture and inhuman treatment during the 

interrogation 

 

The 1995 constitution of Uganda clearly provides for the right against torture 

and inhuman treatment. Article 24 provides that “no person shall be subjected 

to any form of torture or cruel, inhuman or degrading treatment or punishment.” 

                                                           
232[1994] 2 S.C.R. 951 
233Constitutional Petition No.2 of 2002 
234Criminal App.No.40 of 1996 
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Furthermore, the constitution under Article 44 provides that the freedom from 

torture and in humane treatment forms part of the non-derogable rights. This 

implies that there is no justification for subjecting the suspect or an accused 

person to any form of torture235. The Prevention and Prohibition of Torture Act 

of 2012defines torture to mean any act or omission, by which severe pain or 

suffering whether physical or mental, is intentionally inflicted on a person….) 

The Act also acknowledges the existence of the right against any form of torture.  

In the case of the Prosecutor v Kvocka236 torture was defined to mean  “beating, 

sexual violence, prolonged denial of sleep, food, hygiene, and medical 

assistance, as well as threats to torture, rape, or killing of  relatives were among 

the acts most commonly mentioned as those likely to constitute torture. 

Mutilation of body parts would be an example of acts per se constituting torture. 

In the case of Omar Awadh& 10 others v Attorney General237 where the 

constitutional court noted that the freedom from any form of torture and cruel, 

inhuman or degrading treatment or punishment is a non derrogable right which 

must be observed and there is no justification for torture. 

 

The Evidence Act238 under section 24 stipulates that; a confession made by an 

accused person is irrelevant if the making of the confession appears to the court, 

having regard to the state of mind of the accused person and to all the 

circumstances, to have been caused by any violence, force, threat, inducement or 

.......) this implies that a confession obtained from an accused person under 

violence or torture is irrelevant and inadmissible. This was noted in the case of 

Kaluma v R239 where the courted noted that a confession obtained from an 

accused person or a suspect under violence or torture is inadmissible. This 

                                                           
235Okupa v Attorney General MISC CAUSE No. 14 OF 2005 
236 ICTY-98-30/1 
237supra 
238 Cap 6 
239 [1989]2 KLR 163 
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implies that a suspect should not be subjected to any form of torture since he 

enjoys the right from any form of torture and inhumane treatment. 

 

Furthermore, in the case of KalawudiyoWamala v Uganda240 where the accused 

was arrested and tortured by the security forces when obtained a confession and 

evidence from him. The court held that such evidence was inadmissible since it 

was obtained after torture and the violation if the constitutional right an accused 

person not to be subjected to any form of torture. In addition, the International 

Covenant on Civil and Political Rights under Article 10 provides for the 

protection of the right against torture; it stipulates that all persons deprived of 

their liberty shall be treated with humanity and with respect for the inherent 

dignity of the human person”. 

In the case of Edong s/o Etat v Republic241 the East Africa Court of Appeal held 

that if there is a good reason to think that the chain of events leading to the 

confession was started by physical violence to the person of the accused or 

suspect it would be a valid exercise of a trial Judge’s discretion to reject the 

statement. 

 

In conclusion, a suspect facing police interrogation should not be subjected to 

any form of torture for the statement to be obtained. The above right is non 

derogable and any statement or confession obtained in violation of the above 

right is inadmissible. 

The procedure of recording such a statement of a 

confession from the suspect 

A confession should be made to or in the immediate presence of the police 

officers who are or above the rank of Assistant Inspector242. The case of 

                                                           
240 Criminal Session Case No. 422 of 1996 
241 [1954] 21 EACA 338 
242Section 23 of the Evidence Act Cap. 6 
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Ngumba& another v R243 is to the effect that if the statement is made to any other 

person it is inadmissible unless the magistrate or the police officer of the 

specified rank is present. 

The following is the procedure which should be followed when recording such a 

confession from a suspect and this will ensure that the above rights are observed 

throughout the entire process244. 

1. The suspect in custody should be charged with the offence or informed 

of the charge likely to be preferred or the matter the police officer is 

investigating. 

2. The suspect should then be asked if he or she wishes to say anything. 

3. The suspect should then be cautioned. The caution is in this form “you 

need not say anything unless you wish, but whatever you do say will be 

taken down in writing and may be given in evidence” 

4. The suspect should then make his statement. 

5. The suspect should not be cross examined when he or she is giving his or 

her statement. 

6. The statement should be recorded in the language used by the suspect. It 

is the police officer literate in the language to write the statement in the 

words used by the suspect. If there is no police officer literate in the 

language being used by the suspect, then translation by another person 

should be employed and the police officer records it down as translated. 

7. The suspect must not be cross examined when he or she making his or 

her statement. 

8. Police officers involved in the investigations should not act as 

interpreters, as well as recorders of statements from suspects. 

                                                           
243 [1975] EA 223 
244 Benjamin Odoki, A Guide to Criminal Procedure in Uganda; 3rd Edition Law Development 
Centre 2006) 26 
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9. The statement should be read back to the prisoner or the suspect who 

should be invited to make corrections and to sign or thumb mark it. 

 

 b)  The court 

After the police making the files, the Director of Public Prosecutions institutes 

criminal charges in the courts. The courts are part of the criminal justice where 

suspects are assessed (checking the liability or responsibility) of a purported 

offender against the offence. He or she may be guilty or innocent. This person is 

entitled to his constitutional rights which are exercised before trial, during trial 

and after trial. They can be discussed as follows.  

THE RIGHTS OF ACCUSED PERSONS BEFORE TRIAL (PRE-TRIAL 

STAGE) 

Introduction 

The Black’s law dictionary defines an accused person to mean a person who has 

been blamed for wrongdoing. It also includes one who has been arrested and 

brought before a court of law or who has been formally charged with a crime245. 

This implies that one is just a suspect and not yet convicted of the particular 

offense, this accords him various rights which must be observed. 

 

This chapter will focus on discussing the various rights of an accused person (the 

suspect) before trial. The purpose of these pre-trial rights is to regulate the 

conduct of those persons that get in contact with the individual and are likely to 

violate personal liberty and this happens before one is brought before court for 

his trial. Such persons include the police, the prisons service, the courts and to 

an extent the armed forces and the intelligence services. Such rights are fully 

codified in the various legal instruments in Uganda and must be protected and 

observed by the state organs.   

                                                           
245Bryan A. Garner; The Black’s Law Dictionary,8th Edition page 23 
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The protection from unlawful or unjustified arrest and 

detention (the right to liberty) 

 

The 1995 Constitution of Uganda under Article 23 provides for a right to 

personal liberty. It stipulates that no person shall be deprived of personal liberty 

except in certain circumstances. The exceptions include the; arrest in execution 

of the sentence or order of a court, whether established for Uganda or another 

country or of an international court or tribunal in respect of a criminal offence of 

which that person has been convicted, or of an order of a court punishing the 

person for contempt of court246; 

 

According to Francis J Ayume; every individual in Uganda has a constitutional 

protection as to personal liberty as enshrined in the bill of rights. Arresting a 

person, therefore, means interfering with his personal liberty.The person will not 

be deprived of his liberty “save as may be authorized by the law247” 

 

For the purpose of bringing that person before a court in execution of the order 

of a court or upon reasonable suspicion that person has committed or is about to 

commit a criminal offence under the laws of Uganda; this implies that such a 

right can be restricted by a lawful arrest by police personnel. The existence of 

the above right was discussed in the case of Behangana & another v the Attorney 

General of Uganda248where the court noted that a criminal suspect is not yet a 

convicted person, he is entitled to the right to liberty and must be arrested only 

on reasonable grounds and must be brought immediately to court for a criminal 

trial. Furthermore, in the case of Omar Awadh & 10 others v the Attorney 

                                                           
246Husseien v OhongFookKam [1970] AC 942 
247Francis J. Ayume; Criminal Procedure and Law in Uganda; Law Africa. Second edition 2013 
page 33 
248 Constitutional petition No.53 of 2010 
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General249 where the petitioners were arrested and detained incommunicado, 

denied access to lawyers, doctors and next of kin. The court noted that every 

individual is entitled to have a right to personal liberty and should not be 

subjected to arbitrary arrest.  This right protects the accused person (suspect) 

from unreasonable arrests. In Byansi & another v Busoga District Local 

Administration250 Ssekandi J held that a police officer has power to arrest without 

a warrant any person suspected upon reasonable grounds of having committed a 

cognizable offence. However in the proceeding case ofBennetNvule v Attorney 

General & 3 others251 it was held that the power of arrest without a warrant which 

is a grave invasion on the right to liberty of individual is one which must be 

exercised in essential circumstances. 

 

In the struggle for the protection of the right to liberty of individuals, case law 

has illustrated that the arresting officer should reasonable cause to arrest252. In 

Fred Kainamura& others v Attorney General253where Okello J noted that 

allegations of commission of a serious offence is not enough to justify arrest of 

the suspect ; it must be supported by facts that lead to a reasonable suspicion that 

the offence alleged was committed and probably by the suspect only then would 

the arrest be justified. 

The protection of person liberty is a right available to an accused person and 

protects him against the unlawful arrests. Such a right must be protected and 

observed by the security agencies.  

                                                           
249 Constitutional Petition No. 55 of 2014 
250 (1975) HCB 286 
251 [1978] HCB 31 
252Joginder Kumar v State of U.P [1994] 4 SCC 260 
253 (1994) 5 KLR 92 
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The right to be kept in a place authorized by the law 

The right is provided for under Article 23(2) of the Constitution which stipulates 

that “a person arrested, restricted or detained shall be kept in a place authorized 

by law” The phrase “a place authorized by law” implies two things namely; first, 

that the place must be reasonably accessible to the public. The ultimate purpose 

of the provision is to secure the security of persons or individuals and avoid likely 

disappearance of individual to unknown detention facilities. 

 

The relevance of this clause (right) it that an accused person is not to be detained 

in safe houses, but in police cells, prisons or any other place authorized by the 

law like remand homes for child offenders or child convicts.  This was discussed 

in the case of Uganda v Robert Sekabira& 10 others254 where the court noted 

that an accused person is presumed to be innocent until proven guilty and must 

be detained in a safe place as authorized by the laws of the land. In the case of 

Gidudu v Attorney General255 the Uganda Human Rights Commission noted that 

the detention of civilian after arrest in unauthorized and ungazatted places was 

unconstitutional and violates the fundamental right to personal liberty. 

 

In the case of EmbatiOphen v Attorney General256 the UHRC held that under 

Article 23(2) of the constitution a person arrested must be kept in a place 

authorized by law. Having held that the arrest of the complaint was based upon 

reasonable suspicion that he had probably committed a crime, the first 48 hours 

of his detention would amount to lawful custody. But the detention turned out 

unlawful when it was effected in ungazatted places” 

 

                                                           
254 High court criminal session case NO.85 of 2010 
255 Uganda Human Rights Commission; Complainant No.210 of 199 
256 Complaint No.504/2007  Uganda Human Rights Commission  
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The right to be informed soon of the reasons for the arrest 

The 1995 Constitution of Uganda under Article 23(3) stipulates that; “a person 

arrested, restricted or detained shall be informed immediately, in a language 

that the person understands, of the reasons for the arrest, restriction or detention 

and of his or her right to a lawyer of his or her choice”. This implies that every 

one arrested should be informed in a language she/he understands of the reason 

for his or her arrest, notification should be at the time of arrest or as soon as 

practicable thereafter. This was noted in the case of Katabalwa v Attorney 

General257where the court held that it was necessary that the arresting officer or 

the detaining authority informed the detainee the grounds of his arrest and 

detention as directed in the detention order. 

 

This right ensures that an arrested person understands why and on what grounds 

is he being arrested and detained by the state organs. This was discussed in case 

of BehanganaDomaro& another v the Attorney General258where the court noted 

that it is a trite law that a suspect must be informed the reasons for his/ her arrest 

since it enables them to cooperate with the person effecting the arrest and 

protects his/her Constitutional Rights. 

In the case of Alderson v Book259 where the court noted that the right to be 

informed immediately of the reasons of the arrest in the language that the person 

understands is a pre-condition of lawful arrest. The person arrested should know 

the nature of the charge for which he is arrested. Furthermore in the case of 

MohamoodF.EHassouna v Attorney General260 the commission noted that a 

charge preferred against an individual arrested as being in respect of state matters 

was criticized as a charge that does not exist in any statute book in Uganda. 

                                                           
257[1980] HCB 6 
258Constitutional  Petition No.53 of 2010  
259(1969) 2 QB 216 
260Uganda Human Rights Commission No. 110 of 1998 
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The right to be brought to court as soon as possible (48 hours 

rule) 

 

The 1995 constitution of Uganda under Article 23 (4) guarantees a right to an 

arrested person (the accused) to be brought to court as soon as possible. It 

stipulates that “a person arrested or detained for the purpose of bringing him or 

her before a court in execution of an order of a court or upon reasonable 

suspicion of his or her having committed or being about to commit a criminal 

offence under the laws of Uganda, shall, if not earlier released, be brought to 

court as soon as possible but in any case not later than forty–eight hours (48 

hours) from the time of his or her arrest.” 

 

However, practically there is a general noncompliance with the 48-hour rule 

attributed to structural deficiencies. As Police blames the delays in sanctioning 

of files by resident state Attorney’s but resident state attorneys also blame police 

especially in cases where suspects are charged with a nonexistent offence. 

 

Section 25 (2) of the Police Act provides that police officer on arresting a suspect 

without a warrant shall produce the suspect so arrested before a magistrate’s 

court within forty-eight hours unless earlier released on bond. However this 

provision was rendered null and void in the case of Foundation for Human Rights 

Initiative v Attorney General261where section 25(2) of the Police Act which 

provided that a police officer on arresting a suspect without a warrant shall 

produce the suspect so arrested before a magistrate’s court within forty-eight 

hours unless earlier released on bond. Was rendered unconstitutional for being 

inconsistent with Article 20, 23(4), 23(6) and 28(1) since it purported to extend 
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the statutory 48 hours the mandatory period within which an arrested person must 

be produced to court. In MatiaMulika v Attorney General262where the accused 

was arrested and charged with incest. The commission found that the six 

additional days minus producing the accused before court where unlawful and a 

violation of the right enshrined under Article 23(4) b. furthermore, in the case of 

Thomas Ochieng v Uganda263 where the appellants had been detained seven days 

minus being produced before court. The court held that it was in violation of his 

right to be brought to court within the 48 hours. 

 

The rationale of the 48 hour rule was discussed in the case of Dr. IsamailKalule 

v Uganda264 where the court noted that a person arrested for a criminal offence 

has a right to be brought promptly before the court with the 48 hours as enshrined 

in the constitution and the various laws. 

The right of the accused person’s next of kin to be informed 

The 1995 constitution of the Republic of Uganda provides for a right to an 

accused (arrested) to have his next of kin informed of the arrest and the grounds 

for the arrest. Article 23(5) stipulates that “where a person is restricted or 

detained the next-of-kin of that person shall, at the request of that person, be 

informed as soon as practicable of the restriction or detention.” 

 

The rationale is to make sure that his or her people are informed of the charges 

against their person (the accused) and prepare for the legal response. This was 

discussed in the case of Uganda v ObeZayioBosco265 where the accused was 

arrested and charged for murder and his people were not informed of his 

whereabouts. The court noted that an accused person once arrested his people 

                                                           
262 Uganda Human Rights Commission Complaint No.98 of 2000 
263 Uganda Human Rights Commission Complaint No.23 of 1999 
264 Criminal case No. 1 of 2018 
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D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
127 

 

must be informed, this accords them an opportunity to arrange for legal 

representation and prepare their defense.  

The right to access a lawyer and a doctor  

In Uganda this right is provided for under Article 23(5) (b) & (c) of the 

Constitution, the Article states that; “where a person is restricted or detained the 

next-of-kin, lawyer and personal doctor of that person shall be allowed 

reasonable access to that person; and also that person shall be allowed access 

to medical treatment including, at the request and at the cost of that person, 

access to private medical treatment.” 

 

The Article is to the effect that an accused person is not yet a convicted person; 

his rights must be observed and respected during the time of arrest and dentition. 

An arrested person for any criminal offense should be informed of the right to be 

assisted by a lawyer upon arrest. The right to access to a lawyer is a fundamental 

right and should not be delayed. The right to access an advocate includes the 

right to consultations with a lawyer which is not supervised by the authorities in 

charge of detention. This right applies both to personal visits and to 

correspondence between a detained person and lawyer. The communication 

between a suspect (accused person) and his or her advocate should be 

confidential266. 

 

The ideal of this Article includes the right to access a lawyer and a doctor.  This 

was discussed in the case of Dr. Ismail Kalule v Uganda267where the applicant 

was arrested and charged for terrorism and murder. He was later detained at 

Nalufenya police were he was denied access to the lawyers and medical doctors. 

The court noted that the denial of access to his lawyers and medical doctors was 

                                                           
266Avocats Sans Frontieres (on behalf of Bwampamye) v Burundi. Communication 231/ 1999 
267 Criminal Miscellaneous Application No.1 of 2018 
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in violation of his constitutional right to access a lawyer and a doctor while being 

detained. I the case of R v Feeney268 where the court noted that the right to consult 

counsel should have been brought to the attention of the respondent following 

the police caution and that the right entails a free phone call. And failure to grant 

him access to counsel violated his right to access counsel. 

The right to a police bond 

 

The Black’s law dictionary defines a police bond to mean a bond given to a court 

or the officer in charge by a criminal defendant’s surety to guarantee that the 

defendant will duly appear to the court or the station in the future and if the 

defendant is detained, to obtain the defendants’ release from confinement269.A 

person charged with an offence may be released pending trial unless the state can 

show that there are relevant and sufficient reasons to justify the continued 

detention. 

 

The Police Act underSection 38(1) of the Police Act provides that:  

Notwithstanding any other law to the contrary, no fee or dutyshall be charged on 

the following, issued or taken by a police officer 

(a) A bail bond in a criminal case (police bond); 

(2) A bond and a recognizance referred to in subsection (1) shall notbe required 

to be sealed. 

 

This provision gives that police officer in charge to release an arrested on a police 

bond. It follows therefore that the police can grant bail bond to the arrested 

person as long as that person is not yet produced before court. Furthermore, the 

Criminal Procedure Code under section 17(3) provides a duty on a police to grant 

a police bond and this creates a right to the accused (arrested person). 

                                                           
268(1997) 3 LRC 533 
269Bryan A. Garner; Blacks’ Law Dictionary, 8th Edition page 187 
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It stipulates that where, on a person’s being taken into custody in the 

circumstances mentioned in subsection (1) it appears to the police officer in 

charge of the police station to which the person is brought that the inquiry into 

the case cannot be completed forthwith, he or she may release that person on his 

or her executing a bond, with or without sureties, for a reasonable amount to 

appear at such a police station and at such a time as is named in the bond unless 

he or she previously receives a notice in writing from the officer in charge of that 

police station that his or her attendance is not required; and any such bond may 

be enforced as if it were conditioned for the appearance of that person before the 

magistrate’s court having jurisdiction in the area in which the police station 

named in the bond is situated. 

 

The above provision provides for a right to an arrested person to be released on 

a police bond before appearing to the court for the criminal trial. This was 

discussed in the case of Idrifua Patrick v Uganda270 where the court noted once 

one is arrested for a criminal offense not of murder and treason. One can apply 

to the police officer in charge to release such a person on a police bond which is 

for no fee.  The ideal of the right to a police bond is that the suspect is not yet a 

convicted person and he is presumed to be innocent and once arrested he must 

be brought to court with 48 hours. Due to the practical hindrances were one 

cannot be taken to the court within the 48 hours, it proper for the police to grant 

such a person a police bond271.   

The right to the writ of habeas corpus 

The 1995 constitution of the republic of Uganda under Article 23(9) provides for 

the right to the writ of habeas corpus. It stipulates that “the right to an order of 

habeas corpus shall be inviolable and shall not be suspended”. This right is 

                                                           
270 Criminal Appeal No.14 of 2014 
271 Senior Police Officer Emiliankayima writing in New vision of 12th January 2019 
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available an arrested person in the custody of the police. Furthermore, the 

constitution under Article 44(d) provides that a right to an order of habeas corpus 

is a non derogable right (it is a fundamental right which cannot be limited) 

 

The writ of habeas corpus means the writ to bring a person before a court or a 

judge, most frequently used to ensure that a person’s imprisonment, detention, 

or commitment is legal. Legally a writ of habeas corpus is a directive from a 

court requiring the government to justify the imprisonment of a citizen. Thus the 

writ of habeas corpus guarantees that an individual cannot be held for more than 

the prescribed period of time without being formally charged with a crime. In the 

case of Brown v Vasquez272 where the Supreme Court observed that it is a trite 

law that the writ of habeas corpus is the fundamental instrument for safe guarding 

individual freedom against arbitrary and lawless state action. 

 

The Judicature Act under section 34 also provides for the prerogative right of the 

writ of habeas corpus; it stipulates that the High Court may, at any time, where 

a person is deprived of his or her personal liberty otherwise than in execution of 

a lawful sentence (or order) imposed on that person by a competent court, upon 

complaint being made to the High Court by or on behalf of that person and if it 

appears by affidavit made in support of thecomplaint that there is a reasonable 

ground for the complaint, award under the seal of the court a writ of habeas 

corpus ad subjiciendum directed to the person in whose custody the person 

deprived of liberty is; and when the return is made, the judge before whom the 

writ is returnable shall inquire into the truth of the facts set out in the affidavit 

and may make any order as the justice of the case requires;  
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The Act furthermore provides for the appeal for habeas corpus; it states that any 

person aggrieved by an order made under section 34 may appeal from the 

decision to the Court of Appeal within thirty days after the making of the order 

appealed from whether the order has been made in the exercise of the civil or 

criminal jurisdiction of the High Court273.The above legal provisions do 

acknowledge the constitutional right to the writ of habeas corpus available to an 

accused person (suspect) who has been detained by the authorities. It compels 

the government and its organs to produce the accused before the courts of law274. 

 

The right to the writ of habeas corpus was discussed in the case of 

JoviaKaruhanga v the Inspector General of Police & others275where the 

application for the writ of habeas corpus under Article 23(4) & 9 of the 

Constitution, section 34 of the Judicature Act and Rules 3&4 of the Judicature 

(Habeas Corpus) Rules SI 13-6; for the respondents to produce the applicant 

before this court. The court held that the writ of a habeas corpus is a fundamental 

right to an arrested person and such a right is non derogable per the Constitution 

of the Republic of Uganda. The respondents were ordered to produce the 

applicant before the court. The court further noted that the purpose of the writ of 

habeas corpus ad subjiciendum is to review the legality of the arrest, 

imprisonment and detention and challenge the authority of the prison or jail 

warden to continue holding the applicant. The application is used when a person 

held without charges or is denied due process. 

Furthermore the same was reechoed in the case of BalidawaMuhamed v the 

Officer in Charge of Kigo& 3 others276 where justice Musota noted that habeas 

corpus proceedings are meant to ensure that a prisoner can be released from 

                                                           
273Section 35 of the Judicature Act Cap 13 
274Grace Stuart Ibingira v Uganda (1966) E.A 445 
275MISC CAUSE No. 86 OF 2013 
276MISC CAUSE No.22 of 2013 
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unlawful detention i.e. detention lacking sufficient cause or evidence or detention 

incommunicado. The detention must therefore be forbidden by the law.  

 

The application for the writ of habeas corpus may be made from the moment of 

arrest, but where there have been valid and legal proceedings subsequent to the 

arrest and the detention, the prisoner will not get redress by habeas corpus. This 

was discussed in Re. Lt EmphraimTusiimewherethe applicant was charged at a 

military unit and detained at Makindye military barracks. The Court of Appeal 

per TwinomujuniJ.A held that the offence of treachery is triable by the 

disciplinary committee. He was properly and lawfully detained and the writ 

would be denied. Okello JA added “I believe that the production of the appellant 

before the disciplinary committee was for it to try him, the writ is available where 

the applicant was detained without a proper charge and or being brought before 

a competent court. The court Martial was competent to try the applicant, being 

a soldier.” 

 

The constitution and the subordinate laws do provide for the right to the writ of 

habeas corpus to an arrested person to be released from unlawful arrest and 

detention and to be brought before court. 

The right against torture and inhuman treatment 

The 1995 constitution of Uganda clearly provides for the right against torture 

and inhuman treatment. Article 24 provides that “no person shall be subjected 

to any form of torture or cruel, inhuman or degrading treatment or punishment.” 

Furthermore, the constitution under Article 44 provides that the freedom from 

torture and in humane treatment forms part of the non derogable rights. This 

implies that there is no justification for subjecting the accused person to any form 

of torture277. The Prevention and Prohibition of Torture Act of 2012defines 
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torture to mean any act or omission, by which severe pain or suffering whether 

physical or mental, is intentionally inflicted on a person….) The Act also 

acknowledges the existence of the right against any form of torture.  

In the case of the Prosecutor v Kvocka278 torture was defined to mean  “beating, 

sexual violence, prolonged denial of sleep, food, hygiene, and medical 

assistance, as well as threats to torture, rape, or killing of  relatives were among 

the acts most commonly mentioned as those likely to constitute torture. 

Mutilation of body parts would be an example of acts per se constituting torture. 

In the case of Omar Awadh& 10 others v Attorney General279 where the 

constitutional court noted that the freedom from any form of torture and cruel, 

inhuman or degrading treatment or punishment is a non derogable right which 

must be observed and there is no justification for torture 

 

The Evidence Act280 under section 24 stipulates that; a confession made by an 

accused person is irrelevant if the making of the confession appears to the court, 

having regard to the state of mind of the accused person and to all the 

circumstances, to have been caused by any violence, force, threat, inducement or 

.......) this implies that a confession obtained from an accused person under 

violence or torture is irrelevant and inadmissible. This was noted in the case of 

Kaluma v R281 where the courted noted that a confession obtained from an 

accused person under violence or torture is inadmissible. This implies that an 

accused person should not be subjected to any form of torture since he enjoys the 

right from any form of torture and inhumane treatment. 
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Furthermore, in the case of KalawudiyoWamala v Uganda282 where the accused 

was arrested and tortured by the security forces when obtained a confession and 

evidence from him. The court held that such evidence was inadmissible since it 

was obtained after torture and the violation if the constitutional right an accused 

person not to be subjected to any form of torture. In addition, the International 

Covenant on Civil and Political Rights under Article 10 provides for the 

protection of the right against torture; it stipulates that all persons deprived of 

their liberty shall be treated with humanity and with respect for the inherent 

dignity of the human person”. 

The rights available for an accused child offender 

The Children Act of Uganda defines a child to mean a person below the age of 

eighteen years283. The 1995 constitution of the Republic of Uganda under Article 

34(6) provides; “a child offender who is kept in lawful custody or detention shall 

be kept separately from adult offenders.” This accords a right to an accused child 

offender a right to be kept separately from the adults under a lawful custody.  

 

Furthermore, the children act stipulates for some other rights available for an 

arrested and accused child offender under section 89; it provides for the arrest 

and charge of children. Where a child is arrested, the police shall under justifiable 

circumstances caution and release the child. Or the police shall as soon as 

possible after arrest, the child’s parents or guardians and the secretary for 

children’s affairs of the local government council for the area in which the child 

resides shall be informed of the arrest by the police. 

 

Furthermore, under section 89(4) it provides that the police shall ensure that the 

parent or guardian of the child is present at the time of the police interview with 
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the child except where it is not in the best interests of the child. Subsection 

6provides that where a child is arrested with or without a warrant and cannot be 

immediately taken before a court, the police officer to whom the child is brought 

shall inquire into the case and, unless the charge is a serious one, or it is necessary 

in the child’s interests to remove him or her from association with any person, or 

the officer has reason to believe that the release of the child will defeat the ends 

of justice, shall release the child on bond on his or her own recognizance or on a 

recognizance entered into by the parent of the child or other responsible person. 

 

Under section 89(7) it provides that a child shall be detained in police custody 

for a maximum of twenty-four hours or until the child is taken before a court and 

no child shall be detained with an adult person under subsection 8. 

The above provisions in both the constitution and the children act do provide the 

rights to an accused child offender and must be promoted and observed by the 

state agencies 

The right to compensation in cases of unlawful arrest or 

detention 

Compensation is a remedy to a person who is unlawfully arrested and detained 

by the state authorizes. The 1995 constitution of Uganda under Article 23(7) 

provides that “a person unlawfully arrested, restricted or detained by any other 

person or authority shall be entitled to compensation from that other person or 

authority whether it is the state or an agency of the state or other person or 

authority.”  

 

Furthermore, Article 50 (1) of the constitution provides for enforcement of rights 

and freedoms by courts. It stipulates that “any person, who claims that a 

fundamental or other right or freedom guaranteed under this Constitution has 

been infringed or threatened, is entitled to apply to a competent court for redress 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
136 

 

which may include compensation”. The above provisions could be interpreted to 

mean that once one is unlawfully arrested or detained, the victim can petition 

court to be compensated for such a violation of his right to liberty 

THE RIGHTS OF AN ACCUSED PERSON DURING TRIAL 

In criminal law and criminal procedure, once a suspect has been arrested, he must 

be brought to court within a reasonable time (48 hours) to face his trial. The 

expectation is that an accused person should face a fair trial and his rights must 

be protected. In Uganda, criminal law and criminal procedure puts the burden of 

proof on the prosecution; that is, it is up to the prosecution to prove that the 

defendant is guilty beyond any reasonable doubt, as opposed to having the 

defense prove that he is innocent, and any doubt is resolved in favour of the 

defendant. This in summed into the principle of the presumption of innocence. 

The ideal of the principle gives a number of rights to an accused person that 

should be observed and respected during a criminal trial and these include the 

following;  

The right to a trial within a Reasonable time 

An accused person is entitled to a trial within a reasonable time. This means that 

once he is charged with a criminal offence his trial must commence as soon as 

possible and when commenced, should be completed without due delay. This 

principle is based on the idea that justice delayed is justice denied. The 1995 

Constitution of the Republic of Uganda under Article 28(1) provides that; in 

determination of civil rights and obligations or any criminal charge, a person 

shall be entitled to a fair, speedy and public hearing before an independent and 

impartial court or tribunal established by law. 
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In the case of Bell v Director of Public Prosecutions & the Attorney General284 

the court observed that courts have inherent jurisdiction to prevent a trial which 

would be oppressive because of unreasonable delay. The right covers the right 

to a fair, speedy and a public hearing before an independent court. In the case of 

Uganda Law Society &Jackson Karugaba v Attorney General285where the 

petitioners were challenging the acts of the field court martial which tried, 

convicted and sentenced the accused on the same day. The execution was 

administered immediately after the trial. The court held that such procedure was 

unconstitutional and that an accused person is presumed to be innocent until 

proven guilty or until he pleads guilty. The right to a fair trial form part of the 

non-derogable rights in our constitution. The right to a speedy trial promotes, as 

do other rights, both the interest of the individual and of society, though; these 

interests may be in opposition to each other, as in the tactical use of delay by the 

defence286. In the case of Musoke v Uganda the court found that the 

Constitutional right of the appellant to be brought to trial within a reasonable 

time or released had been infringed. The court further noted that it is only in 

complicated cases that could not be brought to trial within 6 months.  

In the case of Uganda v RA 14839 Mawanda Stephen287 the court observed that 

the trial court has powers to dismiss a case where it takes such unreasonable time 

to commence with a hearing or trial. Court dismissed the case in which the 

prosecutor had continuously appeared without the police file saying it was at the 

CID Headquarters and inquiries had been incomplete for over six months.  
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The right to a speedy trial seeks to protect three interests 

namely:  

a) The right seeks to protect the security of the person by seeking to 

minimize anxiety, concern and stigma of exposure to criminal 

proceedings. 

b) The right to liberty is protected by seeking to minimize exposure to the 

restrictions on liberty which result from pre-trial incarceration and 

restructure bail conditions. 

c) The right to a fair is protected by attempting to ensure that proceedings 

take place while evidence is available and fresh288. 

Therefore, the right to a speedy trial protects both trial and non trial related 

interest. The nature of the prejudice suffered by the accused is a factor to be 

considered in determining whether the delay is unreasonable. The right to a trial 

within a reasonable time should tend to compel the state to prioritize cases in a 

rational way. This is to ensure the protection and observance of the constitutional 

rights to a trial within a reasonable time available to an accused person during a 

criminal trial. 

 

The Right to be presumed innocent until proved guilty or 

until one pleads guilty. 

 

The presumption of innocence is the legal principle that one is considered 

innocent unless proven guilty. It was traditionally expressed by the Latin maxim 

eiincumbit probation qui dicit, non qui negat. (the burden of proof is on the one 

who declares, not on one who denies). The constitution under Article 28(3)(a) 

provides that; every person who is charged with a criminal offence shall be 
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presumed to be innocent until proved guilty or until that person has pleaded 

guilty. Furthermore, Article 11 of the Universal Declaration of Human Rights 

(1948) provides that; everyone charged with a penal offence has the right to be 

presumed innocent until proved guilty according to law in a public trial at which 

he has had all the guarantees necessary for his defence. This presumption is 

attributed as a Constitutional right under a fair trial procedure to persons charged 

with a criminal offence in the bill of rights. 

 

The purpose of the presumption of innocence is to minimize the risk that 

innocent persons may be convicted and imprisoned289. It does so by imposing on 

the prosecution a burden of proving the essential elements of the offence charged 

beyond a reasonable doubt, thereby reducing to an accepted level the risk of the 

error in courts overall assessment of evidence tendered in the course of a trial.In 

the case of R v Oakes290 the Canadian case noted that the presumption of 

innocence protects fundamental liberty and human dignity of any and every 

person accused by the state of criminal conduct. An individual charged with a 

criminal offence faces grave social and personal consequences, including 

potential loss of physical, liberty, subjection to social stigma and ostracism from 

community, as well as other social, psychological and economic harms. 

Furthermore, in Woolmington v Director of Public Prosecutions291 where 

Viscount Sankey noted that “throughout the web of the English criminal law one 

golden thread is always to be seen that it is the duty of the prosecution to prove 

the prisoner’s guilt subject …..No matter what the charge or where the trial, the 

principle that the prosecution must prove the guilt of the prisoner is part of the 

common law of England and no attempt to whittle it down can be entertained” 
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The right to be presumed innocent forms the crux of a fair criminal trial. In the 

case of Uganda v KivumbiVincent & 5others292where counsel Lwanga who was 

representing the defendants submitted that the constitution provides for the 

presumption of innocence and the onus is on the prosecution to prove its case 

beyond the shadow of doubt.  

The above right is a constitutional right available to an accused person during 

any criminal trial, and it must be observed by the state organ since it is a 

fundamental right. It’s a trite law that an accused person enjoys the constitutional 

right to be presumed innocent until proven guilty or until he pleads guilty. 

 

The right to remain silent and to refuse to testify (Right 

against self incrimination) 

 

Under a criminal trial, an accused person enjoys a right to remain silent and my 

chose to testify. Since an accused person is presumed to be innocent, the 

constitution grants him the above right, the right serves in principle to protect the 

freedom of a suspect or an accused person to choose whether to speak or to 

remain silent when questioned. The right to remain silent reinforces the statutory 

provisions and the common law notion that a person should not be penalized for 

remaining silent at trial. The constitution under Article 28(11) provides for this 

right to an accused person; it stipulates that where a person is being tried for a 

criminal offence, neither that person nor the spouse of that person shall be 

compelled to give evidence against that person. The state must prove the guilt of 

an accused person. 

 

It is a trite law that one cannot be convicted of a criminal offence as a result of 

him being silent during the criminal trial. In the case of R v Director of Serious 
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Fraud Office Ex. Parte Smith293where the court noted although the right to 

remain silent has many facts, the basic idea is that an accused person is not 

expected to assist in the providing or disproving of his or her guilt. The court 

further noted that the right to silence merely protects the accused from being 

compelled to speak. The accused’s failure to testify could not have any evidential 

value, but ordinarily logic dictates in certain circumstance, a failure to testify 

would entail adverse consequences for the accused294. 

 

Musa Ssekaana asserts that a failure to testify could therefore not be indicative 

of guilt. However, as long as the accused was made aware that in certain 

circumstances the failure to testify would entail the possibility of adverse 

consequences that prima-facie proof would ripen into conclusive proof, the 

accused has no room for complaint. It is necessary to inform the accused that 

consequence of the election not to testify would be that the prima-facie case 

made out by the state would be left uncontroverted; that the case would then have 

to be decided on the basis of the state’s version alone in the absence of any 

version put forward by the accused, and that this would entail an adverse 

consequence for the accused295. 

 

In the case of S v Boesak CC296the honorable court noted that the fact that an 

accused person is under no obligation to testify, does not mean that there are no 

consequences attaching to a decision to remain silent during the trial. If there is 

evidence calling for an answer, and an accused chooses to remain silent in the 

face of such evidence, a court may well be entitled to conclude that the evidence 
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is sufficient in the absence of an explanation to prove the guilt of the accused. 

Whether such a conclusion is justified will depend on the weight of evidence. 

 

In conclusion; an accused person enjoys a right to remain silent (the right against 

self incrimination) enshrined in the constitution and it must be observed and 

protected during the trial. However, once there is prima-facie proof of a fact, the 

failure to cross-examine or to adduce contrary evidence may be taken into 

account in reaching the conclusion that the fact is proved beyond a reasonable 

doubt and the court may enter a conviction. The right must be exercised 

reasonably by the accused person during a criminal trial. 

The right to legal representation (Right to counsel) 

The right to legal representation means a defendant has a right to have the 

assistance of counsel and if the defendant cannot afford a lawyer, requires that 

the government appoint one or pay the defendant’s legal expenses. The right to 

legal representation is regarded as a constituent of the right to a fair trial. In the 

case of R v Sinclair297 the Supreme Court held that the right to a legal 

representation is an absolute right under a criminal trial. In Uganda, the 

constitution under Article 28(3) (d) provides that every person who is charged 

with a criminal offence shall be permitted to appear before the court in person or 

at the person’s own expense, by a lawyer of his or her own choice. Further the 

constitution under Article 28(3)(e) every person who is charged with a criminal 

offence shall in case of any offence which carries a sentence of death or 

imprisonment for life, be entitled to legal representation at the expense of the 

state298. 
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This was discussed in the Ugandan case of Joseph Kawooya v Uganda299 where 

the court noted that in circumstances where an accused person is charged with a 

criminal offence which carries a sentence of death or imprisonment, the accused 

is entitled to provide legal representation to such a person. Furthermore, in 

Uganda Law Society & Jackson Karugaba v Attorney General300where the 

petitioners were challenging the acts of the field court martial which tried, 

convicted and sentenced the accused on the same day. The soldiers had no lawyer 

representing them in the trial. The execution was administered immediately after 

the trial. The court held that such procedure was unconstitutional and that an 

accused person is presumed to be innocent until proven guilty or until he pleads 

guilty. The court further noted that their right to legal representation while facing 

an offence which carries the sentence of death was violated by field court martial. 

 

The relationship between the right to legal representation and a distinct and broad 

right to a fair hearing suggests that the demands of the latter may well not be 

satisfied by a search for a fair hearing after the denial of representation, though 

court may satisfy itself that a particular trial has been fair or not fair. 

 

In the case of SeremosiRwamukaga v Uganda301the court noted that the 

obligations imposed on courts by the narrowly defined right to counsel, have not 

been detailed, but it might be supposed that it includes a duty to inform a person 

charged that / she is entitled. Counsel of his/her choice in non-capital offences, 

and to ascertain whether or not this accused does have a legal representative, and 

no doubt to accord an adjournment or adjournments for the purpose of securing 

legal representation. In addition, the right to representation must include the right 

to have the legal representative act in an effective manner in the proceedings on 

behalf of the accused. It is possible to breach the guarantee while formally 
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complying with it in a case where, for example, counsel appears after prosecution 

witnesses have testified, but the court refuses to call them for cross-examination 

on behalf of the accused302.   

 

In conclusion, the right to be heard would be, in many cases, of little avail, if it 

did not comprehend the right to legal representation. The right to legal 

representation is a constitutional right available to an accused person and must 

be observed during a criminal trial since it is the crux of the right to a fair hearing. 

 

The right to an interpreter 

 

The right to an interpreter during a criminal trial may be seen as part of the right 

to be heard which, in turn, is an essential element of the right to a fair trial 

available to an accused person. It is also important to note that the right to 

interpreter is not only a right of the defence but also an essential prerequisite for 

the proper functioning of the administration of justice. The constitution under 

Article 28(3)(f) provides that every person who is charged with a criminal 

offence shall be afforded, without payment by that person, the assistance of an 

interpreter if that person cannot understand the language used at the trial. 

In the case of R v Tann303the court noted that the right to an interpreter forms part 

of the right to a fair trial and must be observed and respected during a criminal 

trial if the accused does not understand the language in which the trial is being 

conducted. Uganda Law Society & Jackson Karugaba v Attorney General304 the 

constitutional court noted that an interpreter should also be brought for the 

accused who does not understand the language in which the trial is being 

conducted. 
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The right under the principle of double jeopardy 

Double jeopardy is a procedural defence that prevents an accused person from 

being tried again on the same (or similar) charges and on the same facts, 

following a valid acquittal or conviction305.  In the case of United States v 

Ball306where the supreme court of U.S noted that the prohibition is not against 

being twice punished, but against being twice put in jeopardy; and the accused, 

whether convicted or acquitted, is equally put in jeopardy at the first trial. In 

Uganda, the constitution under Article 28(9) provides that a person who shows 

that he or she has been tried by a competent court for a criminal offence and 

convicted or acquitted of which he or she could have been convicted at the trial 

for that offence, except upon the order of a superior court in course of appeal or 

review proceedings relating to the conviction or acquittal. Furthermore, the 

penal code under Section 18 provides for the same right and protection to an 

accused person, it stipulates that a person shall not be punished twice either under 

this Code or under any other law for the same offence307.  

The double jeopardy principle was given expression in various phrases in the 

common law, the two most prominent being those of autrefois acquit and 

autrefois convict. But the use of ‘autrefois’ interchangeably with ‘double 

jeopardy’ has obscured and confused the analysis of the double jeopardy idea 

itself. The court correctly asserted that the object of the object of the plea of 

autrefois was to ensure that a man is not placed in double jeopardy. It follows 

from this assertion that the law of autrefois cannot, logically, define limits of 

double jeopardy as legal principle but that concept should determine the 

operation of autrefois acquit. The Article contemplates by their use of the word 

‘tried’, a proceeding aimed at final (subject to right of appeal or revision) 
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disposal of the issue. This means that double jeopardy does not protect where the 

proceedings have ended with a discharge or withdraw or in some way ‘not 

proceeded with’308.  

 

In the case of Uganda v Adriko Ismail &Adukule Ali309 where the court noted that 

a plea of double jeopardy in essence entails (i) that a man cannot be tried for a 

crime in respect of which he has previously been acquitted or convicted, (ii) that 

a man cannot be tried for a crime in respect of which he could on some previous 

indictment have been convicted; (iii) that the sane rule applies if the crime in 

respect of which he is being charged is in effect the same or is substantially the 

same as either the principal or a different crime in respect of which he has been 

acquitted or could have been convicted or has been convicted; (iv) that one test 

whether the rule applies is whether the evidence which is necessary to support 

the second indictment     

 

In conclusion, the accused person is protected under the constitution not to be 

subjected to double punishment arising from the same case. The constitution 

further provides under Article 28(10) that a person shall be tried for a criminal 

offence if the person shows that he has been pardoned in respect of that 

offense310. The above rights are constitutional rights available to an accused 

person during trial and must be respected and observed by the court. 

The right to apply to court to be released on Bail 

In the case of Uganda v Lawrence Luzinda,311Okello J as he then was noted 

that,“bail is an agreement between court and the applicant consisting of a bond 

with or without sureties for a reasonable amount of money as the circumstances 
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of the case may permit conditioned upon the applicant appearing before court 

with such amount on a date and time as named in the bond to start his /her 

trial.”Furthermore, in the case of Joseph Tumushabev Attorney General,312 the 

constitutional court observed that the right to bail is a fundamental right 

guaranteed under Article 23(6) of the constitution. 

 

Under Article 23(6)(a) to (c) provisions are made for the persons arrested of 

criminal offences to;(a) to apply to the court to be released on bail on such 

conditions as the court considers reasonable,(b) If the offence is triable by both 

the high court and the subordinate courts, such a person has the right to be 

released on bail on such terms as the court considers reasonable, if he /she has 

been on remand in custody in respect of the offence before trial for 60days.(c)It 

the offence is triable by the high court alone and the person has been in custody 

for 120days before the case has been committed to the high court, it is mandatory 

for court to release such a person on such conditions as court considers 

reasonable. It is however important to submit that article 23(6)(c) does not apply 

to the General Court Martial where there are no committal proceedings. It applies 

to magistrate’s courts where the offence charged is only triable by the high court 

and the accused person has not been committed for trial in the high court 

for360days. This was observed in the case of Joseph Tumushabe v Attorney 

General. 

Magistrates Courts Act (Cap 16) MCA underSection 75provides that a 

magistrate’s court before which a person appears or is brought with any offence 

other than the offences specified in section 2, may at any stage in the proceedings 

release the person on bail, on taking from him sureties for such an amount as is 

reasonable in the circumstances of the case to appearbefore the court, on such a 
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date and at such a time as is named in the bond. Section 75(2)313 of the MCA 

provides for a number of offences excluded from the grant of bail. 

Section 77 of the MCA provides for the consideration that guides a magistrate 

court when granting bail. They include the nature of the offence, the gravity of 

the offence charged and the severity of the punishment which the conviction 

might entail, the antecedents of the applicant so far as they are known, whether 

the applicant has a fixed place of abode within the court’s jurisdiction and 

whether the applicant is likely to interfere with any of the witnesses of the 

prosecution or any of the evidence to be tendered in support of the 

charge.InUganda v Wilberforce Nadiope& 5othersbail was refused on the 

ground that because of the accused person’s prominence and apparent influence 

in life, there was a very high likelihood of using his influence to interfere with 

witnesses of the prosecution. 

 

The right to apply to court to be released on bail stems from the presumption of 

innocence, since the accused is presumed to be innocent until proven guilty or 

until he pleads guilty. The accused person enjoys a right to apply to court to be 

released on bail. 

The right not to be convicted under retroactive penal 

law/right to the lesser penalty 

It is a fundamental rule of our law that no statute shall be construed to have a 

retrospective operation unless such a construction appears very clearly in the 

terms of the Act (law). In Uganda, the constitution under Article 28 (7) provides 

that no person shall be charged with or convicted of a criminal offence which is 

founded  on an act or omission that did not at the time it took place constitute a 

criminal offence. The above principle forms part of the NullaPoena Sine Lege 
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which states that one cannot be punished for doing something that is not 

prohibited by law. This implies that a law cannot be enacted to criminalize the 

previous acts which did not constitute a crime under the penal laws. In the case 

of Naama Coffee Factory v Uganda314 where the court noted inter alia that no 

person shall be charged with or convicted of a criminal offence which is founded 

on an act or omission that did not at the time it took place constitute a criminal 

offence. 

In the case of Waddington v Miah315 the court noted that the constitutional 

prohibition must also extend to changes in the definition of the offence which 

would add a new element to an existing offence retroactively. Thus to add an 

element of intent where not previously requested, might be seen to lighten the 

severity of the offence. The retroactive removal of mensrea had been an element 

of the crime at the time of its commission.  Furthermore, the constitution under 

Article 28(8) also provides that no penalty shall be imposed for a criminal 

offence that is severer in degree or description that the maximum penalty that 

could have been imposed for that offence at the time when it was committed. 

 

The provision embodies and transforms into fundamental and substantive right 

the presumption against retroactivity in penal legislation. As a fundamental right, 

the legislature is bound  not to enact retrospective  legislation and the courts,  

while they will no doubt in the first instance construe a challenged Act so as not 

to give it retrospective effect, must declare  as Act unconstitutional where it is 

not possible  to construe it so as to give effect to the constitutional 

prohibition.316If a person commits a wrong which is not provided by law such 

person may be sent free under the principle of legality this was discussed in the 
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case of Gichinga v  R317where the accused was charged of handling stolen goods  

basing on  the law which was passed after the act. It was held that the offence 

did not exist in those days and the Act had no retrospective effect and the accused 

could not be convicted of that offence. Furthermore, in the case of Re 

Althumney318 the court noted that the right against retroactivity has long been 

held not applicable to rules of procedure. Odoki submits that the accused as a 

right against retrospective penal laws however he noted that such does not apply 

to the rules of procedure319.   

The above right is a constitutional right that seeks to protect the accused person 

against harsher sentences than the one that applied when he or she committed the 

offence. This right is a fundamental right which forms part of the right to a fair 

trial and must be protected and observed.  

The right to non Compellability of accused persons 

 

Compellability refers to the question whether or not a competent witness can be 

ordered by a court of law to give evidence320. This is the right which bars an 

accused person from being compelled to be a witness in proceedings against 

himself/herself. It is distinguished from the privilege against self-incrimination 

as the specific right of a witness not to have his/her evidence used to incriminate 

him/her in any proceedings (other than prosecution for perjury)321. 

 

It should be noted however, that the terms “non compellability”, “the right to 

silence” “the privilege against self-incrimination” have long been used 

interchangeably. Non-Compellability of the accused at his/her trial derives no 

doubt from the notion that it is unjust to compel a person to convict 
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himself/herself and is embodied in the Latin maxim nemodebet se ipsumprodere. 

It is related to the fundamental assumption of the common law that it is for the 

prosecution to prove the guilt of the accused and that an accused innocent until 

proved guilty.  This implies that the accused cannot be compelled to be a witness 

against himself. In the case of Director of Public Prosecutions v Walker322 where 

the Privy Council noted that an accused person enjoys a right of not being 

compelled to testify against him since he is not a compellable witness in his own 

case during the criminal trial. In Uganda, the accused still has the three-fold 

choice of testifying on oath, keeping silent and making unsworn statement. The 

last option is a very common feature in criminal trials as an aspect of no-

compellability.  

 

The duty on the state, as well as the non-literal meaning of non-compellability, 

consists in the ability not to testify. But the affirmative content which might have 

been given to non-compellability, by the practice of making of unsworn 

statements gives some; so to speak, positive content to the non-compellability 

right, a distinct question is posed as to whether or not it is a feature of a fair trial 

and an aspect of fundamental justice at all323.  

 

Finally, the rule against non-compellability is also the foundation of the rule that 

a confession made before trial, by an accused person, is inadmissible unless 

voluntary. The above provision provides a right to an accused person not to be 

compelled to testify against himself and such a right must be protected and 

persevered during a criminal trial. 

The right against self-incrimination 
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Under criminal procedure and the law of evidence, the accused is not to be 

compelled to answer any question which espouses the accused to the possibility 

of criminal charge or forfeiture324. In the case of Blunt v Parklane Hotel325 where 

the court articulated the right that the right is that no one is bound to answer any 

question if the answer would, in the opinion of the judge, have the tendency to 

espouse him to any criminal charge/penalty or forfeiture which the judge regards 

as reasonably likely. 

The Evidence Act326 under section 131 stipulates that a witness not excused from 

answering on ground that answer will incriminate. It states that a witness shall 

not be excused from answering any question as to any matter relevant to the 

matter in issue in any suit or in any civil or criminal proceeding, upon the ground 

that the answer to the question will incriminate, or may tend directly or indirectly 

to incriminate, the witness, or that it will expose, or tend directly or indirectly to 

expose, the witness to a penalty or forfeiture of any kind, or that it may establish 

or tend to establish that he or she owes a debt or is otherwise subject to a civil 

suit; but no such answer, which a witness shall be compelled to give, shall subject 

him or her to any arrest or prosecution, or be proved against him or her in any 

subsequent criminal proceeding, except a prosecution for giving false evidence 

by that answer.Explanation. a person who is charged with an offence who applies 

to be called as a witness shall not be excused from answering any question that 

may tend to incriminate him or her as to the offence charged.  

 

The above provision provides privilege and a righty o an accused person against 

self-incrimination.it operates in the way that it protects the accused from being 

asked to answer questions or produce documents or things that incriminate him 

on other offences and not the present charge. The right against self-incrimination 
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precludes the admission of self-incriminating evidence obtained before trial. In 

simple terms it means that self-incriminating evidence may not be used against 

the accused in a criminal trial327.  However, such a privilege does not bar a 

witness from responding to any question asked. 

 

This rule against self-incrimination is not merely a rule of evidence but a 

constitutional right that is intended to ensure the protection of the general right 

to a fair criminal trial. If the right to a fair trial is not threatened, the rule against 

self-incrimination has no application328. The protection against self-

incrimination is accused at state compulsion. It is only when a legislation or state 

conduct compels a person to speak prior to a criminal trial and then criminal 

proceedings that the right to a fair trial is violated.  

The Right to a public hearing 

The Black’s law dictionary defines a public hearing to mean a judicial session 

usually in open to the public, held for the purpose of deciding issues of fact or of 

law, sometimes with witnesses testifying329. The 1995 Constitution of the 

Republic of Uganda under Article 28(1) provides that in the determination of 

civil rights and obligations or any criminal charge, a person shall be entitled to a 

fair, speedy and public hearing before an independent and impartial court or 

tribunal established by law. This Article that allows a public trial applies both to 

civil and criminal proceedings, though it’s most necessary in the latter 

proceedings, since somebody’s rights to personal liberty are at stake. The Trial 

and Indictment Act under section 137 and section 40 of the Magistrates Courts 

Act also buttresses on the right to a public hearing available to an accused person. 
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In practice, all criminal proceedings are held in public in open court. Open court 

does not mean court-house. It means any place where the trial takes place 

provided the public have access to it. The public must be free to attend the trial 

proceedings. If the trial is held in an office or chambers, the doors should be left 

open so that the public have the right of ingress and egress330. 

 

As open proceedings are thought to be protective of persons charged, the court 

is allowed to exclude the press or the public from all or any proceedings before 

it for reasons of morality, public order or national security, as may be necessary 

in a free and democratic society. The problem is whether the determination of 

the existence of the bases for closed proceedings can be made by a given law 

itself, in advance, so to speak or whether the law can empower or require the 

court to close proceedings on the court’s determination that the grounds exist, on 

a case-by-case assessment of the issue331.  

 

In the case of the Constitutional Rights Project (ZamaniLekwot& 6 others) v 

Nigeria332 the African Commission on Human Rights noted the right to be tried 

in an open court (right to a public hearing) also form part of the right to a fair 

trial available to an accused person during a criminal trial. The public nature of 

trial ensures the legitimacy of the criminal justice system and is an important safe 

guard of impartiality. The law only provides for public ‘trial, but there is no 

express constitutional requirement that the appeal itself be heard in public. The 

practice has always been to hear appeals in public. 

In the Ugandan case of Uganda Law Society &Jackson Karugaba v Attorney 

General333where the petitioners were challenging the acts of the field court 
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martial which tried, convicted and sentenced the accused on the same day. The 

trial was conducted in the absence of the defendant’s lawyers and the members 

of the public could not access the premises where the trial was being conducted. 

The execution was administered immediately after the trial. The court held that 

such procedure was unconstitutional and that an accused person is presumed to 

be innocent until proven guilty or until he pleads guilty. The court further noted 

that the right to a public hearing forms part of the fundamental right to a fair 

hearing (the right to a fair trial enshrined in the constitution). 

 

In Bakubye Muzamiru & Jjumba Tamale Musa v Uganda334 where the appellants 

had been convicted for murder and aggravated robbery by the High Court and 

the Court of Appeal, the supreme court while analyzing the right to a fair trial 

noted that the right to a public hearing forms part of that fundamental right and 

must be respected during the trial and it helps in creating the confidence for the 

judicial system.  

 

The right to be tried in public is a constitutional right available to an accused 

person and this must be observed and protected by the state organs during the 

criminal trial.  

Right of the accused to be present at trial  

The right of the accused to appear in person before the court must be considered 

inherent in the notion of fair trial. Most of the international and national 

instruments on human rights do provide that the criminal trial must be conducted 

in the presence of the accused person. The constitution under Article 28(5) 

provides that; except with his or her consent, the trial of nay person shall not 

take place in the absence of that person unless the person so conducts himself or 

herself as to render the continuance of the proceedings in the presence of that 
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person impracticable and the court makes an order for the person to be removed 

and the trial to proceed in the absence of that person. 

The above Article clearly provides a constitutional right to an accused person to 

be present during his or her trial. In the case of Matsiko Edward v Uganda335 

where the appellant had been convicted of murder by the trial court. On appeal 

his lawyer Prof Joseph Kakooza raised some important issues that the trial court 

had visited the locus but the accused was not taken and was not present at the 

scene of crime. It was found that since the appellants’ absence had not been 

ordered by the court, his absence was a violation of his constitutional right and a 

retrial was ordered. 

Furthermore, in Tameshwar& another v R336 where the appellants had been 

convicted of robbery by the trial court. The trial and visiting the locus was 

conducted in their absence. The Privy Council held that the conducting of the 

trial in their absence violated their constitutional right to be present during a 

criminal right. In the case of Esau Namanda& others v Uganda337 where 5 

individuals were charged with intermeddling with the property of the deceased 

person.  On the first trial, only one of the accused was produced before court and 

when the charge was read to him he pleaded guilty. This was taken by the court 

as the plea of guilty for all the 5 including the 4 absent. The four appealed to the 

high court. The court held that convicting the 4 who were not brought to court 

on the plea on the one brought before court was a violation of their constitutional 

right to be present during a criminal trial.  

 

Similarly, there is a practice, which allows counsel to make written submissions 

in criminal cases. But this has been attacked for being a violation of an accused’s 
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right to be present at the trail. In the Kenyan case of Akhuya v Republic338, at the 

close of the defence case and at the request of his advocate, the magistrate 

directed that the prosecution and defence file written submissions at the court 

registry. It was held that final submissions in criminal trials must be made orally 

in open court in the presence of the accused. In this case the appellant did not get 

a fair hearing339.  

In conclusion, it is a trite law that an accused person should be present during his 

or her trial and this originates from the right to be present during a criminal trial 

contributing to a right to a fair trial. The above constitutional right must be 

respected during trial.  

The right to be given adequate time and facilities for the 

preparation of his or her defence 

The right to every person charged with an offence to a fair trial is guaranteed by 

Article 28 of the Constitution. An integral part of this is the right of every person 

charged with an offence to be given adequate time and facilities for the 

preparation of his defence to the criminal charge.  The 1995 constitution of the 

Republic of Uganda under Article 28(3)(c) provides that every person who is 

charged with a criminal offence shall be given adequate time and facilities for 

the preparation of his or her defence. 

 

In the case of Nweke v State340 where the Supreme Court noted that the right to a 

fair trial is an constitutional right available to an accused person and it entails the 

right to be given adequate time and facilities for the preparation of his or her 

defence.The facilities that are required to facilitate an accused in preparing 

his/her defence may vary but usually it may be related to calling of his/her 

                                                           
338[2002] 2 EA 323 
339Musa Ssekaana; Criminal Procedure and Practice in Uganda. Law Africa page 58 
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witness, reasonable time to consult with them, provision of a consulting area 

which cannot be compromised.  

The Right to be given details of the offence charged (Right to disclosure) 

 

During a criminal trial, the accused enjoys a constitutional right to be given the 

details of the offence he / she is facing. The 1995 Constitution under Article 

28(3)(b) every person who is charged with a criminal offence shall  be informed 

immediately, in a language that the person, understands, of the nature of the 

offence. 

 

It should be noted that the accused must be informed of the act or acts 

constituting the offence and not merely of the legal tag by which the offence is 

known. The information that has to be given must be such which enables a 

defence to be made on answering a charge before a court of law. The Article 

never the less emphasizes the need to have an accused know exactly what case 

he/she is to meet and is essential to the concept of fairness and equality in the 

criminal process. 

In the case of Soon Yeon Kong Kim &Kwanga Mao v Attorney General341 where 

the Korean nationals were charged before a magistrate with several counts under 

the penal code. During the trial before the applicants pleaded to the charges, their 

counsel applied to the trial court for an order to the DPP to supply the applicants 

with copies of all the statements made at the police by the potential witnesses for 

the prosecution would rely on at the trial. This would enable the applicants to 

prepare their answers and defense. The constitutional court held that the right to 

a fair hearing contains in it the right to a pre-trial disclosure of material 

statements and exhibits. Court cannot approve of trial by ambush. The right to a 

fair hearing envisages equality between contestants in litigation. 

                                                           
341Constitutional Reference No. 6 of 2007 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
159 

 

In a Kenyan case of Juma and others v Attorney General342 where the court noted 

that; the accused must be given and afforded opportunities and means so that the 

prosecution does not gain an underserved or unfair advantage over the accused; 

unfair advantage and prejudice in preparing his defence, confronting his accusers 

and arming himself in his defence and so that no miscarriage of justice is 

occasioned. The court further noted that in an open and democratic society based 

on freedom and equality with the rule of law as its ultimate defendant such as 

ours, the package constituting the right to a fair trial contains in it the right to 

pre-trial disclosure of material statements and exhibits. In an open and 

democratic society of our type, courts cannot give approval to trial by ambush 

and in criminal litigation the court cannot adopt a procedure under which an 

accused person will be ambushed subject to the rights of every person entrenched 

in the constitution of Kenya and including the presumption of innocence until 

proved guilty beyond reasonable doubt, the fundamental rights to a fair hearing 

by its nature requires that there be an equality between contestants in litigation. 

There can be no true equality if legal process allows one party to withhold 

material information from his adversary without just cause or peculiar 

circumstance of the case. 

 

The right to disclosure may not be an absolute right; the right may be subject to 

certain limitations. This means that the accused is prima facie entitled to 

disclosure but the prosecution may by evidence justify denial on any of the above 

grounds. It is the trial court that has discretion whether the denial has been 

established or not. 

The Right to Call, Examine and Cross-Examine witnesses  

The 1995 Constitution of the Republic of Uganda under Article 28(3)(g) 

provides that; every person who is charged with a criminal offence shall be 
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afforded facilities to examine witnesses and obtain the attendance of other 

witnesses before the court. The right guarantees to the accused, facilities for the 

examining of prosecution witnesses, for obtaining process top call witnesses and 

to defend himself/herself on the same condition as those applying to witnesses 

called by the prosecution.  

This article confers a clear duty on the trial court to inform the accused of this 

right before the prosecution witnesses leave the witness dock. The court should 

enquire of the names and addresses of the accused’s witnesses to that witness 

summons can be issued in good time. This is a good measure of ensuring justice, 

since most criminals are usually unrepresented at trial and are not conversant 

with the court procedure343. 

 

In the case of Juma and others v Attorney General344  the Kenyan court noted 

that an accused is entitled to access information, if he/she requests for 

prosecution witness statements or exhibits. While considering the issue of 

whether or not refusal to give witness statements or exhibits violated the 

accused’s Constitution right. The court held that the provisions of the 

Constitution under consideration can only have life and practical meaning only 

if accused persons are provided with copies of statements made to police by 

persons who will or may be called to testify as witnesses for the prosecution as 

well as the copies of exhibit which are to be offered in evidence for the 

prosecution. 

 In Ssemande James v Uganda345 the court noted that there is no rule of a law on 

procedure or evidence that requires potential witnesses for either the prosecution 

or the defence not to sit in court and listen to the evidence of other witnesses 

prior to giving their own testimony. 
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However, this rule of practice is based on the principles of fairness that the same 

witness should not hear what another witness says in court as it may prejudice 

the evidence of other witness.  The lapse that may lead to the presence of a 

witness in court while others  are testifying is a mere irregularity and the court 

should in  considering this  evidence warm itself and give itself due allowance 

for this fact in deciding what weight to give to her evidence346. 

 

The constitutional right to call, examine and cross examine witness is intended 

to eliminate the hearsay evidence and save the court from a shame of convicting 

the accused on hearsay evidence347. It also helps in exposing the false hood and 

bringing out the truth in the criminal trial348. 

No conviction except when offence is defined 

In an open and democratic society based on freedom and equality with the rule 

of law, an accused person cannot be convicted of an offence which is not defined 

by the law.The constitution under Article 28(12) provides that except for 

contempt of court, no person shall be convicted of a criminal offence unless the 

offence is defined and penalty for it is prescribed law.This implies thatthe law 

that creates an offence and the offence should be ascertained from the provision 

or section to be referred to in a charge sheet. 

 

In the case of Naama Coffee Factory Ltd v Uganda349, the appellant was charged 

with failure to pay Cess tax. The appellant refused to plead to it contending that 

it was defective, since the law creating offence did not categories who should 

pay the tax and no penalty was prescribed. The court found that Regulation 13(j) 

and 18(i) of the 5th schedule to the Local Government Act did not create the 
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347 Subramanian v Director of Public Presecution (1956)1 WLR 965 
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349 [1998] IV KALR 119 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
162 

 

offence, failure to pay cess tax nor did it provide for a punishment. The charge 

sheet was therefore defective for being unlawful and unconstitutional. 

Furthermore, in the case of Uganda v Logole350 where the accused was charged 

with over charging the tinned milk he was selling whose punishment was not 

prescribed.  The court held that the offence was not prescribed and the 

punishment was not known, it did not costinstitute an offence under criminal law.  

Under criminal procedure, an accused person cannot be convicted of an offence 

unless it is defined by the law and the punishment is known hence a constitutional 

right to the accused. 

Right against conviction on unconstitutionally-obtained 

evidence 

The 1995 constitution of Uganda clearly provides for the right against torture 

and inhuman treatment. Article 24 provides that “no person shall be subjected 

to any form of torture or cruel, inhuman or degrading treatment or punishment.” 

Furthermore, the constitution under Article 44 provides that the freedom from 

torture and in humane treatment forms part of the non derogable rights. This 

implies that there is no justification for subjecting the accused person to any form 

of torture351. The Prevention and Prohibition of Torture Act of 2012defines 

torture to mean any act or omission, by which severe pain or suffering whether 

physical or mental, is intentionally inflicted on a person….) The Act also 

acknowledges the existence of the right against any form of torture. Under the 

same Act, any evidence obtained as a result of torture is inadmissible and cannot 

be considered by the court352.  
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The Evidence Act353 under section 24 stipulates that; a confession made by an 

accused person is irrelevant if the making of the confession appears to the court, 

having regard to the state of mind of the accused person and to all the 

circumstances, to have been caused by any violence, force, threat, inducement or 

.......) this implies that a confession obtained from an accused person under 

violence or torture is irrelevant and inadmissible. This was noted in the case of 

Kaluma v R354 where the courted noted that a confession obtained from an 

accused person under violence or torture is inadmissible. This implies that an 

accused person should not be subjected to any form of torture since he enjoys the 

right from any form of torture and inhumane treatment. 

 

Furthermore, in the case of KalawudiyoWamala v Uganda355 where the accused 

was arrested and tortured by the security forces when obtained a confession and 

evidence from him. The court held that such evidence was inadmissible since it 

was obtained after torture and the violation if the constitutional right an accused 

person not to be subjected to any form of torture. 

It is a trite law that courts cannot rely on the evidence which was obtained by 

unconstitutional means or obtained in violation of the rights of an accused 

person. This right is provided for in various legal instruments as discussed above 

and must be observed and respected during a criminal trial. 

 In conclusion, the constitution of Uganda, the line statute and the ratified 

international legal instruments on human rights do provide a number of rights to 

the accused person and these include the rights pre-trial, during and after trial. 

Some of these rights are derrogable and others are non-derrogable, however such 

rights must be observed to ensure that the criminal justice system is fair and 

protects the rights of an accused person.   

                                                           
353 Cap 6 
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C) Corrections-this is a part of the Criminal Justice System where the 

administration of the sentences (given by the courts) and enforcement of 

punishment for those guilty is done.  

The three parts of the CJS work systematically i.e. once a crime has been 

committed, the first arm does the investigation and apprehends the suspect. The 

courts then take over until the verdict is reached. If guilty, the suspect is 

sentences and handed over to the corrections.  

Criminal Justice in the Authority of the state 

According to the doctrine of the doctrine of division of powers, the authority of 

the government is divided into three arms/structures (the Legislature, executive 

and Judiciary) 

 

Legislatures / Parliament develops legislation on what act (omissions) are 

defined as crimes. Parliament determines the establishments of courts 

subordinate to the High Court and may determine to increase the number of 

judges and justices to sit in the Supreme, Appeal/Constitutional, and High Court 

above the constitutionally defined minimums. Parliament is also entrusted to 

make provisions for the jurisdiction and procedures of those courts. Besides, 

Parliament makes laws providing for the structures, producers and functions of 

the Judiciary.  

Aware that the Judiciary is independent and not controlled by any person or 

authority, Parliament can only make provisions for the jurisdiction and procedure 

of courts and decide on the number of judges. 

The Executive enforces the punishment through the correctional service that 

executes imprisonment and correctional supervision sentences 

The Judiciary Interprets the law and prosecutes convicts and sentences/punishes 

the offender. administer justice through resolving disputes between citizen and 

citizen and between the State and citizens, Interpret the Constitution and the laws 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
165 

 

of Uganda, Promote the rule of law and to contribute to the maintenance of order 

in society, protect human rights of individual and groups, Initiate, develop and 

implement training programmes for the development of the Judiciary staff; 

Contribute to the enforcement of law and order, enrol and license Advocates; 

The 1995 Constitution of the Republic of Uganda mandates the UPDF protect 

life and property preserve law and order prevent and detect crime; and cooperate 

with the civilian authority and other security organs established under the 

constitution and with the population generally. 

The UPDF also faces challenges in exercising its work such as Inadequate 

number of personnel (investigators and uniformed), Shortage of experts to assist 

in the investigations (ballistic, hand writing, finger printing, photocopy, 

pathology, etc), Lack of modern equipment for investigations (transport, 

forensics, etc), Manual handling/management of records, Insufficient cars and 

fuel to support investigations and general policing activities.  

The solutions to the problems include Recruiting and training of personnel in the 

various fields of investigations, enhancement of case conferencing to speed up 

prosecution of cases, enhanced supervision and monitoring of investigators, 

equipping criminal investigators and experts with modern equipment/facilities, 

Continuous sensitization of road users on road safety and other traffic 

regulations, Computerization of the crime and personnel records from 

headquarters to the station ,Strengthening of the Joint committees in the criminal 

justice system. 

The Uganda Judiciary has undergone tremendous changes since the turn of the 

last century to the present time. In that regard, following the enactment of the 

1995 Constitution, the Judiciary structure has been redefined to consist of the 

following courts:  

Supreme Court, Court of Appeal/Constitutional Court, High Court, Chief 

Magistrates Courts Grade I Magistrate’s Courts, Grade II Magistrate’s Courts; 
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Other courts include, Local Council Courts, Family, Children and Land Courts 

(tribunal). 

 

S U P R E M E  C O U R T  

 

It’s the highest court in Uganda. It has no jurisdiction save as conferred by law 

in the presidential election petitions. Constitutes of the Chief Justice and not less 

than seven justices Decisions from supreme court form precedents to be followed 

by all lower courts Constituted at any sitting by five justices, but when hearing 

appeals from the decisions of the court of appeal, a full bench of justices has to 

be present  

 

COURT OF APPEAL OR CONSTITUTIONAL COURT 

Second court and interposition between supreme court and high court It has 

appellate jurisdiction over the high court. It is not a court of first instance except 

when hearing constitutional cases. It is headed by the deputy chief justice. 

 

HIGH COURT 

It’s the third court and has unlimited original jurisdiction i.e. it can try any case 

of any value or crime of any magnitude in Uganda. 

Appeals from all magistrate courts go to the high court. 

It is headed by the principal judge and is responsible for the administration of the 

court and has general supervisory powers over magistrates. 

 

MAGISTRATE COURTS 

Lowest subordinate courts whose decisions are subject to review by the high 

court There are three levels-Chief magistrate; Magistrate Grade 1 and Magistrate 

Grade 2. These courts handle a bulk of cases in Uganda. At present, the country 
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is divided into 38 chief magisterial areas administered by chief magistrates who 

have general powers of supervision over all magisterial courts within the are of 

jurisdiction 

 

The Judiciary is faced with many challenges brought about by social, economic, 

environmental, political, technological and global changes in addition to those 

emanating from the 1995 Constitution changes. To meet these challenges, the 

Judiciary has redefined its mission statement and core values and articulated a 

new vision on which the future trajectory of the organization is based. This 

resulted into a new strategic plan covering the period 2002/3 to 2006/7, which 

describes the strategic objectives that have guided the courts of judicature in the 

delivery of high quality judicial services during the first decade of the 21st 

century and beyond. 

The Magistrate 

In direct contrast to the policeman, the magistrate before whom a suspect is first 

brought usually exercises less discretion than the law allows him. He is entitled 

to inquire into the facts of the case, into whether there are grounds for holding 

the accused. Unfortunately, the more promptly an arrested suspect is brought into 

magistrate’s court, the less likelihood there is that much information about the 

arrest other than arresting officer’s statement. Moreover, many magistrates, 

especially in big cities, have such congested calendars that it is almost impossible 

for them to subject any case but an extraordinary one to prolong scrutiny. 

The Prosecutor 

 

The key administrative officer in the processing of cases is the prosecutor. The 

examination of the evidence against a defendant by a judge at a preliminary 

hearing, and its re-examination by a penal of judges, are important parts of the 

process. However, this practically does not happen because a prosecutor usually 
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has no difficulty in making a prima facie case against a defendant. This implies 

that a prosecutor wields almost undisputed power over the pre-trial progress of 

most cases. He decides whether to press a case or drop it. He determines the 

specific charge against a defendant.  

When the charge is reduced, as it is in as cases, the prosecutor is usually the 

official who reduces it.  

The prosecutor is the representative of the attorney general and the state in legal 

proceedings. In Uganda, at national level, prosecution is headed by the Attorney 

General (AG) and the Director of Public Prosecution (DPP). The attorney 

general/prosecutor makes key decisions in the prosecution process including: Whether 

to prosecute in a case or not? Who to charge? With what crimes the accused will be 

charged? In what court the accused will be tried? Whether to withdraw to a case 

after plea of the accused or at another stage of the trial.  

The challenges of the Judiciary in Uganda include the following, Human 

resource gaps that have led to backlog of cases at all levels, witness protection, 

particularly those in trial cases that are political, cases that involve murder or 

organized syndicates, Interference from the executive, with state agents 

contemplating the decisions of the Judiciary on cases that are of state, Limited 

physical infrastructure: The structures for court premises are still limited and of 

poor quality. For example, a 200M facility for court processions in LDC was 

rejected by the judiciary recently over quality concerns, underfunding of the 

activities, of the judiciary: This has impended its work quite often with sector 

using lack of funding as the explanations for not executing some of its tasks. 

 

CORRECTIONAL SERVICE INSTITUIONS 

Correctional service institutions are places or centres that handle people awaiting 

trial or who have already been convicted and sentenced by the courts to 

imprisonment or correctional supervision. These include prisons; rehabilitation 

centres, child remand homes, any place designated, local jails, juvenile detention 
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centres. They provide safe detention facilities to keep prisoners in custodies and 

is responsible for supervision and control over parolees and correctional 

supervision cases in community. It is committed to making available 

developmental and rehabilitation services. 

Furthermore, it is charged with the successful reintegration of offenders in 

society. Rehabilitation is pursued with a philosophy that criminals have the 

potential to lad a law abiding existence. While the bail of human rights serves as 

the basis for the treatment of offenders, decent detention and care of the prisoners 

is a priority of the Correctional Service Institutions (CSIs). 

Challenges of the Correctional Service Institutions in Uganda 

 

 Limited accommodation capacity that has caused over crowding 

 Human resource limitations due to understaffing.  

 Abuse of the rights of the inmates. 

 Insufficient transport 

 Limited medical facilities to provide for inmates who fall sick and 

this breaches their constitutional rights to life, health and among 

others. 

 Escape of prisoners since some prisons are not well guarded and 

prisoner can easily escape owing to their experience in such related 

matters. 

 Court delays in the handling of matters. Though there is a 48 hour 

rule, this is rarely respected as a result, inmates are put on detention 

for sometimes longer than or equivalent to the time of sentence they 

ought to spend in jail if at all the matter was heard and sentencing 

done. 
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The Criminal Justice Process  

Criminal justice is regarded as a process consisting of a series of critical decision 

making steps.  

This process starts with the reporting of the crime (act) to the police ends with 

the reintegration of the persons convicted of a crime (found guilty) and sentenced 

to imprisonment into the society. The process is divided into 21 critical steps 

spread in three phases. These are: the pre-trial phase, the trial phase and lastly, 

the post trial phase. 

The Pre-trial Phase 

Step 1: Reporting of the Crime: The process usually starts with the 

reporting of a crime either by a victim or even a non-victim acting in the 

interest of the public. However, the Police may also use an entrapment to 

expose a crime. For example, the police in an attempt to expose a crime may 

use a trap to make a non-suspecting person to buy gold or marijuana. The 

controversy however, is raised by the question, is this act in the interest of 

law and order? 

Step 2: Investigation by the Police: Whenever a crime is reported to 

police, prosecution is not endorsed haphazardly. An investigation is done 

first to open a file and collecting the evidence needed by prosecution to prove 

a case. This starts with. The taking down of the statements from the 

complainants and the eye-witnesses 

Following up clues at the scene of the crime. Obtaining expert reports (e.g. 

the results of blood samples sent for pathological analysis) 

Sometimes a suspect’s premises are also searched for clues to solve a crime 

or prove a case. This may invade a person’s right to privacy and for this 

reason, this step is only supposed to be taken after a search warrant is secured 

from a magistrate or a judge. 

Step 3: Attorney General (AG) Taking a Decision to Prosecute:  
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As soon as the investigation officer believes that the case has been fully 

investigated and the information collected can prove a court case, it is 

presented to the AG or the resident state attorney (RSA) or a court prosecutor 

to decide on whether to institute legal proceedings on the grounds of the facts.  

This decision is taken independent of the police. This decision is based on 

whether a reasonable person would think that all elements of the crime can 

be proved against the accused by evidence of the information detailed in file. 

If the AG refuses to prosecute because the case is incomplete, the police can 

continue with their investigation. 

Step 4: Charge sheet: This is also called an “indictment bill” in the High 

Court.  

It is the formulation of the crimes with which the accused is charged. Among 

others, it contains the alleged crime (the act/commission) or omission under 

discussion, where and when it was committed. 

Step 5: Arrest, summons and bail:  

Except for cases where the accused is caught red handed and therefore 

arrested before a charge sheet is ready, under normal cases, a person is 

arrested and taken into custody when the charge sheet is ready. However, 

even cases where arrests can be executed before the charge sheet is ready, 

the charge sheet must be prepared quickly and have the offender produced in 

court within 48 hours. 

 On the other hand, when there is no reason to think that the accused will flee, 

the person is simply served with a notice a summon to appear in court of a 

particular date. Should s/he fail, then s/he can be arrested and brought before 

court.  

When there is suspicion the accused will flee, an arrest is mandatory 

however, again the person must be produced in court within 48 hours. In the 

first appearance, the case is only usually mentioned or read out and then 
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postponed to a later date for trail. The question then is, should the suspect 

remain in detention until this date?  

If the offender is accused of a minor offense, s/he can be warned and released 

into community. Juvenile can be placed under the care of their parents. In 

case of a major offense, the person can also get a bail provided s/he produces 

sureties and deposits a fee, cash or not cash in court to ensure that s/he returns 

for the trail (Scot 1990) but currently, the president is considering scrapping 

off bail applications for murder suspects despite that the right to apply for 

bail is a constitutional right under article 23(6) of the 1995 constitution of 

Uganda356. Regarding the same and in my well considered opinion, I state 

that denial or the right to bail implies non respect for the principle under 

article 28 that an accused person shall be presumed innocent until when 

proved guilty. Once granted bail, failure of the accused to turn up, the cash 

bail money is forfeited to the state. If s/he turns up, it is refunded after trial.  

Several factors influence the bail making decision.  

 

 Likelihood of the accused to abscond and evade trial (family ties, a 

fixed abode, seriousness of the crime and possession of a permanent 

position play a role in regard in this regard) 

 Likelihood to commit another crime before the trial date 

 Likelihood to interfere with the witnesses or destroy evidence 

 Likelihood to interfere with the witnesses or to destroy evidence 

The judge makes a bail decision basing on the results of his/her analysis of 

these factors. 

Trial Phase 

This phase takes place in court. It can be divided into two parts.  

One; the question of guilt or innocence  

                                                           
356https://www.monitor.co.ug/uganda/news/national/courts-are-under-pressure-to-deny-bail 

https://www.monitor.co.ug/uganda/news/national/courts-are-under-pressure-to-deny-bail
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Two; the question of determining the appropriate sentence when the accused 

is pronounced guilty 

Part one: Establishing guilt or innocence 

Step 6: Plea. After listening to the charge sheet as presented by the 

prosecutor, the accused has to plead: either denial (plea of not guilty) or an 

admission (plea of guilty) of the allegations in charge sheet (Scot 1990). 

Where the accused pleads guilty, the trail can continue if it is a crime over 

which the court has the relevant legal jurisdiction. After a plea of guilty, the 

accused is convicted guilty immediately in the case of a less serious crime. 

However, in the case of a more serious crime, the court shall not summarily 

accept the plea. Why? Because people many a time misunderstand the law 

and request to plead.  

For this reason, even after pleading guilty in a felony, the court still will first 

ask questions to make sure that the accused understands the charge and is 

pleading guilty. On the other hand, where the accused pleads not guilty, s/she 

is asked to explain the plea.  

For example, when a murderer pleads guilty as charged, he may add that s/he 

did it in self defense. In this situation, the court then will enter the plea of not 

guilty. Similarly, when the accused pleads not guilty, s/he can add an alibi 

defense in the plea explanation, namely, that s/he was not at the scene of 

crime. 

Step 7: The state's case: At this step, the state takes on its responsibility 

through the prosecutor to prove that beyond reasonable doubt, the accused is 

guilty of the crime(s) with which s/he has been charged.  

The state does this in three ways. One, calling eye witnesses to testify two, 

handing in concrete exhibits (e.g a murder weapon) as a testimony and three, 

using expert witnesses to testify in sophisticated evidence like fingerprints 

on the murder object. 
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 The witnesses start by swearing and then proceed to give evidence. As soon 

as the testimonies are completed, the defense team is given an opportunity 

for cross examination of the witnesses. Time and again, there is also an 

opportunity for re-examination. As soon as the state prosecutor thinks that 

the case has been proved beyond reasonable doubt, the state's case is closed. 

Step 8: The Defense's Case: At this point, the accused is allowed to answer 

state's case by testifying after swearing.   

The testimonies are then followed by cross examination by the prosecutor 

and there is also an opportunity for re-examination to address the 

controversies that may have cropped up during the cross examination.  

After, the defense team then closes the defense. If after the state's case is 

closed, the defense team believes that the state has failed to prove the guilt 

of the accused, an application to have the case dismissed can be made.  

Where this succeeds, the accused is acquitted and released without giving 

evidence. The criterion used by the court in such a case is determining 

whether a reasonable person could find the accused guilty based on the state's 

case. The test applied by the court after the closure of the state's and the 

defense's case is whether guilt has been proven beyond reasonable doubt but 

not simply whether any reasonable person would find the accused guilty. 

Step 9: Arguments: After both the state and the defense have presented their 

cases, both are allowed to deliver an argument or a submission (facts and 

application of the law in that particular case). The state prosecutor will argue 

the guilt of the accused while the defense will deliver an argument in defense 

of the innocence of the accused. 

Step 10: The verdict of findings: At this point the presiding officer makes a 

verdict basing on the two sets of arguments presented before court in the 

state's and the defense's cases. This verdict consists of the findings on fact 

(e.g whether the accused was at the scene of the crime or not) and the 

appropriate law (e.g whether the accused murdered in self defense or not).  
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The court in this step can pronounce a verdict of guilty or not guilty or deliver 

a competence verdict. An example of a competence verdict would be if 

people were charged with murder but the state could not prove all the 

elements of the murder. 

 If the court only proves for instance negligence, the person would be found 

guilty of culpable homicide without being charged of murder. However, the 

court must give reasons for it its rulings. 

    Determining Appropriate Sentence 

Several factors are usually considered in determining an appropriate sentence 

for a convict. Step 11: Proof of previous convictions (if any. This is done 

determining if the offender has a criminal record or not. The character of the 

accused is a very important factor for courts to get addressed with under 

similar facts evidence could corroborate the prosecution against the former. 

Step 12: Arguments for mitigation and aggravation of the punishments. The 

defense usually brings arrange of factors for mitigation of the punishment to 

the attention of the court (e.g that the defendant is a first time offender, shows 

serious remorse for the crime and is a juvenile).  

They can also use the facts already in court. The accused can also testify 

personally on say, the motive behind the offense and the personal remorse 

being experienced. Other experts like the Psychologists and the Sociologists 

can also testify on accused's background and personality.  

After that the state is also allowed to state the factors for the aggravation of 

the punishment (the accused was previously found guilty of a similar crime 

or that it is a very serious crime) using an argument or evidence. 

The arguments for mitigation and aggravation of the punishments presented 

by the state and the defense to court for consideration rotate around the 

following; 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
176 

 

i. Penal Code: For a punishment to be commissioned the law must be 

prevailing and the penalties must be stipulated. 

ii. The crime committed (felony or misdemeanor?): This helps in 

determining the punishment to award the offender in the penal code 

iii. The general interest of the community/victim 

iv. The general interests of the offender 

v. The nature of the offender (Nesser et al, 1998). E.g. whether the convict 

cannot pay up a fine immediately, imprisonment is the only option or a 

suspended sentence or whether the offender is a career criminal or first time 

offender. 

The purpose of the offense. A fine can be commissioned when the crime was 

committed for a financial gain. Other issues include was it in self defense, if 

murder, was it meditated? Other consideration includes 

vii. The age of the offender 

viii.Health of the offender (mental and physical) 

ix. The effect it will have on the possibility of reforming the offender 

x. Degree of remorse for the crime shown by the convict 

 

Step 13: The Sentencing 

In this step the court decides on the appropriate sentence depending on the 

interests of both the community and the accused and the seriousness of the 

offence together with the influence of the other mitigating and aggravating 

factors mentioned above. 

 Apart from these consideration, a sentence is also arrived at with a particular 

goal in mind i.e. can be deterrence (unpleasant experience and lesson to 

potential criminals), rehabilitation, incapacitation, retribution (punish to 

compensate the society for the pain gone through) or restitution (compensate 

the victim/society). 
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 However, while the sentence imposed must be judicially correct, it should 

be human so as not to destroy the offender i.e. should involve an element of 

mercy. Note, the punishment must not only by appropriate but its magnitude 

should also be appropriate. 

Step Fourteen: Appeal and Review: Appeal and review are legal aids means 

at the disposal of the accused who is dissatisfied with the verdict. When an 

appeal is made, a higher court then takes on then reconsiders the decision of 

conviction/sentence made in a lower court. It also looks at the procedures 

used to arrive at the verdict.  

An example of a procedural element is determining if the proceedings were 

interpreted for an accused who does not know the language used. A sentence 

is not enforced until the appeal is complete. In The Post trial Phase both these 

two legal aids, the second trail process is not required. 

After imposing the sentence, the courts function is fulfilled and it is 

adjourned.  

The function of effecting the sentence lies in the hands of the executive 

organs of the state e.g. if a fine, it is paid to a court clack. If can be 

meaningless if it’s not executed.  

If imprisonment, the prisons admit the convict. The prison can also decide to 

put the inmate on parole before expiry of the term.  

This phase ends with the re-integration of the convicts after reforming and 

serving their sentences. 

Rights of Suspects  

During arrest, two rights are observed in Uganda. One: one can only be arrested 

where reasonable grounds exist that s/he has committed and offense or is about 

to. A Police Officer may use reasonable force. If one offers no violence, the 

Police Officer cannot strike the suspect physically.  
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The suspect is then taken to the police station. If the offense is not a serious one, 

the suspect is entitled promptly to get a bail (a police bond) from the station as 

his/her constitutional right. 

I N T E R V I E W  

At the police station, a suspect is to be interviewed 'under caution'. The purpose 

of the police interview is to allow the suspect to answer the police version of 

events in a formal record that will be placed before the court. The two rights here 

include: 

Right to freedom from Torture: It is illegal for the police to torture or use cruel, 

in human or degrading treatment or punishment such as threatening physical 

harm to make a suspect confess to something s/he did not do. 

Rights to remain silent: If the suspect prefers, s/he can say nothing and state at 

the beginning of the interview: I do not want to say anything and I wish to 

exercise my right to silence. 

C O U R T  

The rights here include: 

Right not to be detained for more than 48 hours: From the police station, the 

police will take you to court as soon as they can but certainly not later than 48 

hours (two days) unless there is a holiday in which case the next day. 

At court, a suspect will be charged with the offence or the police may request 

more time to keep him/her in custody in a police station or prison while they 

continue their investigations. This may be appropriate in serious and complicated 

cases but not in simple cases. 
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REMAND 

The right to court bail: At your first appearance in court, it is likely the case will 

be adjourned (i.e. put over to another date). In which case, the decision will need 

to be made whether you should be allowed on bail or remanded in custody. 

CHARGE 

A right to having the charges in the charge sheet against you read out: When a 

suspect next appears in court, is likely s/he will be charged – although this could 

happen at first appearance.  

A charge is a formal notice of the offence you are alleged to have committed. 

This is read out in court.  

You will need to decide whether you committed the offence set down in the 

charge or not in which case you will plead Guilty or Not Guilty 

PLEA 

If a suspect pleads guilty (High Court or Magistrate’s Court) the prosecution will 

read out the facts and the Magistrate/Judge will convict him/her. Then before 

sentencing him/her, the court will ask him/her to give his/her account. S/he will 

enter a plea in mitigation, i.e. he/she puts his/her side of things and asks for mercy 

from the court. If s/he pleads Not Guilty the matter will be adjourned for trial 

TRIAL 

Reasonable time: Your trial whenever it is to be heard, in the Magistrate’s court 

or the High court, should take place ‘within a reasonable time’.  

At the end of the trial, the court will either find you Not Guilty of the offence (s) 

and you will be acquitted (set free and the matter closed forever); or you be found 

Guilty and sentenced 

SENTENCE 

Appropriate sentence: If you plead guilty or you are convicted after a trial, the 

sentence of the court should be proportionate to the offence you committed. It 
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should also take into account the circumstances in which you committed the 

offence and your circumstances at the time. 

APPEAL 

You have the right, as every convicted person does to an appeal either against 

the sentence passed (it was too much) or against conviction (you maintain your 

innocence) or both within fourteen (14) days. 

The police are by far the most visible institution of the criminal justice system. 

While most people will have had little or no contact with prisons, probation or 

the courts, there must be few who by the age of majority have not come into 

personal contact of one kind or another with the police. 

Indeed, for the most part, the police want to be seen. Their distinctive uniforms 

with helmets fashioned to elevate their stature, and their marked patrol cars 

equipped with sirens and flashing blue lights are designed to draw attention to 

themselves. This is, of course, no accident; the police are the visible presence of 

the state in civil society. 

Police and the Crime Victim 

Two of the most important duties of the police service are to investigate and 

prevent crime. The crime victim plays an important role in this work. Without 

information from the victim, many crimes would never come the attention of the 

police, and without victim assistance, many perpetrators would get away with 

their crimes. Despite the victim key position in police work, however, the police 

service has generally not regarded the victim as an important factor. 

Police Work with Crime Victims 

 

The police are available 24 hours per day, seven days per week, and 52 weeks 

per year.  
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They are often the first and only representatives of society that crime victims 

meet.  

Initial contact is usually by telephone – occasionally from a distance through call 

centres – or a personal visit to the police station. 

 In more serious cases (such as assault or burglary), the first contact is usually 

with an officer at the crime scene.  

In these cases, the officer begins the investigation, if possible, through interviews 

with the victim and any available witnesses. If the nature of the crime requires 

so, a careful crime scene investigation also occurs. If the available leads and 

possible tips are not sufficient to continue the investigation, the case is not 

pursued. 

Many victims experience this as offensive, since they are not informed that the 

police will continue to follow the case in other ways, often through checks of 

stolen property recovered or in some other manner.  

The police have found it a difficult task to explain to the victim that the case may 

be reopened if new evidence emerges. In the case where the investigation is 

pursued, the victim often comes in contact with the investigating officer.  

This contact can be about complementary information or a thorough interview. 

If the case goes further, and the preliminary investigation is concluded, a report 

of the investigation is presented to the prosecutor. 

The Encounter between Police and Victim 

The police play a fundamental role in all victim support activity.  

Police are often the first and only representatives of society that a crime victim 

comes in contact with. The actual encounter between the police and the victim is 

thus important in several ways, since it affects the victim’s recovery process, the 

police investigation of the crime, the victim’s continued co-operation in the 

investigation, and the general public’s attitudes towards the police. 
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For many people, being the victim of a crime is their first “real” contact with the 

police. This first real encounter with the police can be seen as a test of the 

victim’s opinion of the police. Many people have high expectations and demands 

on the police service when they are subjected to crimes.  

They want the police to arrive quickly at the scene of the crime, carry out an 

efficient and effective crime scene investigation, solve the crime, arrest the 

perpetrator and retrieve all stolen goods. They also expect the police to accept 

their account of the events and behave according to their preconceptions. 

Unfortunately, the encounter with the police is not always what the victim had 

expected. The victim may be not only shocked and confused, but also highly 

sensitive to what he/she feels are the attitudes of those present at the scene.  

The meeting with the police can thus be a very critical factor in the victim’s 

future handling of the situation. Studies show that negative opinions of the police 

can exacerbate the victim’s situation. 

Police Investigation of the Crime 

The contact between the victim and the police is not only important for the 

victim’s emotional wellbeing – it is also important for the ensuing police 

investigation. Crime is an emotional and shocking event for the victim.  

Victims may not be particularly receptive to information or able to relay details 

during the period immediately following the event.  

To solve the crime and arrest the perpetrator, the police require a detailed account 

of the event, including times and a description of the criminal. Research has 

shown, however, that this information can be difficult to obtain immediately 

following the crime. After some time has passed and the victim has regained a 

semblance of emotional balance, details which were previously blocked by the 

emotional stress often become available. 

The police have generally not understood the importance of the information a 

victim can provide or how this information can be improved. The police require 
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a better understanding of how to support the victim, which questions could lead 

to the relevant information, and when and how to ask these questions. This 

understanding would increase both the speed and the quality of the information 

obtained from the victim. 

Victim Participation in the Legal Process 

The victim’s encounter with the police is important from a judicial aspect as well.  

Without information from the victim and witnesses, many crimes would never 

come to the attention of the police, and without their assistance in the 

investigation the perpetrators would often walk free.  

The police fail to see the victim as a vital part in the criminal justice system, 

despite the obvious dependence upon victim testimony. The central problem is 

the attitude of the police when meeting victims – they are seen as peripheral to 

the justice process, and thus lacks status in the eyes of the officers. The victim is 

often ignored after the necessary information has been obtained or if the victim 

is deemed a “bad” witness.  

While the victim is often deemed “peripheral” by the police, the victim can have 

high expectations of the police. For obvious reasons, the police cannot always 

live up to these expectations, and the resulting discrepancy can affect the victim’s 

faith in the police and propensity to report future crimes. 

Public Attitude towards the Police 

The contact between the police and the victim can also affect the public attitude 

towards the police. As mentioned above, the public can have a positive 

impression of the police, and places a great amount of faith in their work.  

This impression is largely based upon individual experience and the mass 

media’s portrayal of police work. Another influence on this attitude is discussion 

with others.  
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There are few government agencies, which are discussed with as much interest 

as the police and this interest in the police are likely to be expressed more often 

by those with negative personal experiences. 

Crime victims constitute a large share of all individuals who come in contact 

with the police. This implies that the victims play a large role in influencing 

public opinion regarding the police. 

Victims with negative experiences relay these experiences to others, who in turn 

spread the stories to a wider audience. If the general public feels that the police 

disregard certain crimes or find them trivial then there is a serious risk that faith 

in the justice system declines or even disappears. This situation makes it more 

difficult for the police and prosecutors to solve even relatively “simple” cases. 

Police Obligations towards the Victim 

In many European countries the police have extensive responsibilities 

concerning the provision of information to crime victims. The police must inform 

the victim of the availability of support and assistance at the time the crime is 

reported and, when appropriate, mediate contact with a victim support centre.  

The police must also inform the victim about the general procedures following a 

crime report, ask if the victim would like to be informed of the progress of the 

case and ask if the victim has any requests for compensation from the perpetrator. 

Many police departments throughout the world now have specially trained units 

with the dual purpose of improving aid to victims and more efficiently 

investigating the crimes. 

Victims must be treated with compassion and respect and be advised of 

possibilities for health care, social services and other relevant assistance. The 

police should be trained in treating victims in a humane, flexible and reassuring 

manner and that they should provide victims with all appropriate information. 

The police should provide the prosecutor with a complete account of the losses 

and damages incurred by the victim and that legal action should include the issue 
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of compensation for the victim. The victim should also be provided with 

information concerning the charges being brought against the suspect and 

allowed the opportunity to appeal in a case where criminal charges are dropped 

or to have the case heard in a civil trial.  

Interviews with the victim should take account of the individual's situation and, 

if the case allows, be carried out in the presence of someone who can provide 

personal support. 

The court should be allowed to charge the perpetrator with compensatory 

damages. The hearing should be allowed to be held behind closed doors to 

protect the victim from publicity which could interfere with the person’s privacy, 

and the victim and his/her family should be provided with protection from 

harassment and reprisal. 

The police act without any prejudice, offer equal protection to everyone without 

any kind of discrimination. The police must act at any time to protect lives and 

personal security of people and property.  

Police officers are to deal with all persons humanely, and with respect for the 

dignity, honour, and other fundamental human rights of all citizens. The police 

shall take care of the needs of witnesses, and implement witness protection rules 

and measures. 

If the victim is a juvenile, young adult or a minor, then only those police officers 

who have undergone appropriate special training in children’s rights, juvenile 

crime and criminal protection of minors may deal with them. 

Victimological research has found that victims have a generally positive attitude 

towards the police in the initial stages. 

In cases where the victim is displeased with the police, the primary reasons are:  

a feeling that the police have not done enough; the treatment of the victim by the 

police; a lack of interest from the police; and a lack of information concerning 

the case. 
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Since lack of information is an important factor in victim satisfaction, it is 

important to know what information victim’s desire. Victims are largely 

interested in information that has a direct bearing on their cases. Many also want 

information concerning the possibility for compensation and reimbursement of 

costs arising from the crime. 

Question: Suggest ways to change the negative perception of citizens about the 

police in Uganda.  

Question: How can citizens’ trust in the police service be restored? 

 

The Prosecutor and the Victim 

As with the police, the prosecutor plays an important role for the victim in the 

judicial process. 

The primary duty of the prosecutor is to determine the existence of a crime and 

to assess whether the evidence is sufficient to convict the suspected perpetrator. 

If the prosecutor feels that this is the case, then there is an obligation to press 

criminal charges. International research has found that crime victims are 

generally less pleased with the prosecutor than with the police. 

There is lack of sufficient information on the victims’ contacts and experiences 

with prosecutors. In many countries there are no formal requirements for the 

prosecutor to meet with the victim before the trial. Generally, the prosecutor only 

meets with victims if there is some reason to question their reliability. 

Criticisms levelled against the prosecutors 

The timing of the meeting before the trial 

It is not uncommon that one prosecutor handles a case during the preliminary 

stages while another takes over the trial stage of the case. This implies that 

victims with questions may not have a specific individual in the prosecutor’s 

office to turn to. 
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Prosecutors often move from one case directly to the next, which means that the 

victim does not have a chance to meet with the prosecutor until after entering the 

courtroom. 

Lack of assistance from the prosecutor in preparation of the claims, the 

prosecutor has extensive responsibilities to prepare and present a victim’s claims. 

Some prosecutors lack sufficient understanding of tort law. 

Many victims incorrectly see the prosecutor as their representative in court, much 

the same as the defence attorney represents the accused. 

The Court and the Victim 

In those cases, where the police succeed in apprehending a suspect and the 

prosecutor decides to press charges, the victim is placed in a situation where 

he/she must meet the perpetrator again – in a court of law. As the plaintiff (or 

witness), an individual is required to be present during the trial unless such 

presence is deemed unnecessary. 

The Court’s Role 

The court must weigh all available evidence in a case and determine guilt or 

innocence. The plaintiff (or witness) must not feel anxiety about appearing 

before the court. One way to alleviate anxiety is to ensure that the individual or 

his/her friends or relatives are not threatened before, during and aft er the trial.  

Also, it is important to ensure that they are not re-traumatised by inadequate 

attitudes of judges themselves, as well as of prosecutors, defence lawyers, expert 

witnesses and other trail participants. This can be assured through the legal 

regulation about the protection of witnesses, as well as through appropriate 

education of judges and other criminal justice agencies which take part in trial.  

This education needs to include stereotypes and prejudices related to gender 

based violence in general, and sexual violence and domestic violence in 

particular. All criminal justice personnel need to have appropriate understanding 
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of the consequences of crime on the victim and his/her needs, as well as how 

their inappropriate attitudes can re-traumatise victim and how to reduce 

possibility for secondary victimisation during the trial. 

Moreover, the victim may feel anxious and threatened if the court room is small 

and he/she needs to be very close to the perpetrator and his/her family, or if 

he/she needs to wait for the trial to start in the same room where the perpetrator 

and/or his family wait. 

It is thus very important that the court take care of various practical matters, such 

as: the way how victims are invited to give testimony, selection of court rooms, 

different entrances for victims and off enders, and their families and other close 

persons, that leaflets with necessary information about the court and criminal 

procedure are available as well as appropriate victim/witness services. 

Question: How should victims be protected before the courts? 

Protection of Victims during the Trial 

The court shall protect a witness, an injured party and any other trial participant 

from any insult, threat or other type of attack, and shall reprimand or fine the 

offender. Police to take necessary precautions to protect a witness or an injured 

party. Privacy of an injured party is protected during the entire course of the trial. 

When questioning an underage person, the interviewer should act carefully so 

that the questioning does not affect the psychological state of the underage 

person. Witness protection program be used when the physical wellbeing, 

freedom or property of all criminal procedure participants, including the victims, 

is endangered. The protection is given before, during and aft er the criminal 

procedure, in the cases of political crimes, war crimes and crimes against 

humanity, as well as organized crime cases. 

Ban on questioning the injured party or a witness regarding his/ her sexual 

orientation, political and ideological affiliation, racial, national or ethnic origins, 

moral principles, and other personal and family circumstances, unless the 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
189 

 

answers to such questions were in direct and obvious connection with the need 

to clarify important parts of a criminal act which is the subject matter of the 

proceedings. The awareness about crime victims and their needs is low among 

many judges. 

There is a widespread belief that only certain categories of victims, such as 

victims of trafficking and war crimes, need protection and support concerning 

the trial. 

Inadequate court rooms, where victims feel unsafe due to the very fact that they 

must be in such proximity to the off ender, and facing not the only off ender, but 

also his relatives and other people close to him, and often be exposed to hostile 

comments and insults. 

Most often the victims feel threatened already while waiting in corridors together 

with the off ender and/or his relatives. Leaking of information, especially 

information related to the identity of the victim, which additionally endangers 

the victim and negatively influences their readiness to testify. 

Challenges  

 Inappropriate application of laws. Inappropriate application of laws in the 

cases of gender-based violence is the consequence of the lack of 

knowledge of judges about this type of violence and its consequences on 

victims. 

 Ineffective sanctions 

 Blaming and otherwise inappropriate attitude toward the victim on the 

part of the judge 

 The lack of sensibility for the needs of victims in general, and in 

particular for the needs of victims of gender-based violence 

 Discrimination of victims from ethnic minorities 

 Research findings suggest that the victim’s overall experience of 

appearing at trial and testifying depends very much on how much support 

she receives and how she is treated by judges and prosecutors. 
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Even in extremely terrifying circumstances and without proper protection of 

identity, the victim may come out of the trial very strong and empowered, 

provided that she had a supportive person with her during the trial, and that the 

judge and prosecutor treated her well. 

 

NEW TECHNOLOGY: OPPORTUNITIES AND CHALLENGES 

FOR PROSECUTORS 

Introduction 

The promise of forensic rewards brought to prosecutors by new technology can 

be so dazzling that they can sometimes be blinded to the dangers that surround 

them. The very power of the evidence produces a temptation to manipulate it. 

With the attraction of utilizing and relying upon (sometimes to the exclusion of 

all other evidence) the latest scientific techniques being near irresistible to 

investigators and prosecutors alike, the lessons learned over years of 

development of the laws of evidence are in danger of being cast aside. The great 

cost of such an approach is at the expense of the very goals of the criminal justice 

system itself. 

The growing emergence of cases where convictions have been erroneously 

achieved based partly on the use of technology driven evidence, demonstrates 

the dilemma associated with this type of evidence. For in many such cases, the 

error would not have been discovered had it not been for the further development 

of technology or the re-application of the technique that produced the false 

evidence in the first place. Technology then has been both the source of injustice 

and the method by which justice has been restored. 

The disturbing feature of such cases is not only that an individual has been 

subjected to needless oppression by the State, but that one of the very pillars of 

that State, the criminal justice system, has been shown to be significantly flawed. 
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The suspicion that there may be many more such cases still undiscovered while 

people languish needlessly in jails, now stalks the profession. 

Commentators will say that the perfect criminal justice system has yet to be 

devised and that so long as human judgement and prejudice are involved in the 

process, our justice systems will forever be imperfect. However the prosecutor 

in a modern criminal trial cannot be so easily contented. His (or her) professional 

obligations, let alone his conscience, require that convictions are obtained only 

after a trial according to law and based only upon credible and reliable evidence. 

It is precisely the concern to avoid wrongful convictions that has fed the demand 

for scientific or technology based evidence to enhance, if not guarantee, the 

certainty of the guilty verdict. To the extent that we can rely on objective, 

demonstrable and scientifically accepted evidence, tending to prove the guilt of 

an accused, we reduce the risks of wrongful conviction. This must be the goal of 

every self-respecting, contemporary criminal justice system.  

Modest beginnings 

Many Australian jurisdictions have mandated the recording of a suspect’s record 

of interview with the police as a condition precedent to its admissibility into 

evidence. As a result, police ‘verbals’ are no longer the feature of criminal trials 

that they once were. 

The enabling technology is readily available, comparatively cheap and serves the 

ends of the criminal justice system in that it adds to the reliability and credibility 

of the evidence presented by the prosecutor and, to that extent, increases the 

reliability of the conviction obtained. The general acceptance of this technology 

has increased confidence in police testimony and has demonstrated how 

contemporary aids can support investigators and prosecutors in their work. 

Other technology based evidence has had a similar impact upon the processes 

and outcomes of criminal justice systems. 
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With developments in the expertise of fingerprint examiners, prosecutors were 

able to say in the majority of cases that a particular crime mark could only have 

been made by the suspect. 

The development of blood identification systems and their further refinement 

into enzyme groupings, assists in the identification of victims (particularly where 

there is more than one) and often helps to place the suspect at the scene of the 

attack. 

The growing number of trials in which the prosecution relies upon evidence 

derived from telephonic intercepts, telephone call records, CCTV surveillance 

footage, drug analysis and toxicology reports clearly shows the vitally important 

role played by modern technology in our courtrooms. 

The analysis of hair follicles, handwriting comparisons, clothing fibres and soil 

particles have also all been called in aid by prosecutors in trial. 

While evidence of this nature can take many and varied forms, it is important to 

remember that such evidence can not only make the case for the prosecution, it 

can also assist the suspect in his claims of innocence. In more recent times, the 

development of DNA technology can actually remove a person from suspicion 

altogether. 

The ultimate evidence? 

Prosecutors have long craved an infallible test of truth, a foolproof method of 

determining the accuracy and reliability of evidence and hence of convictions. 

The search for the silver bullet has given rise to many false dawns. As flaws in 

the understanding of the science or human error in its application have been 

revealed, criminal justice systems have had the embarrassing, if not the shameful 

experience of being forced to concede that injustices have resulted and that 

people have been wrongly convicted and imprisoned. 

In the search for the truth, methods used and adopted from the days of the Middle 

Ages ordeal to 20th century polygraph machines have all been problematic. 
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Truth drugs tend to make suspects babble as much falsehood as truth and lie 

detector tests measure anxiety more than deception allowing good liars who feel 

less anxious to escape detection.  

Yet, when Aditi Sharma was tried in the Indian state of Maharashtra for the 

murder of her former boyfriend, the crucial evidence against her was the contents 

of her own brain. 

She had volunteered to submit to a Brain Electrical Oscillations Signature test 

(BEOS). The deceased was Aditi’s ex-boyfriend and was poisoned with food 

laced with arsenic 

A BEOS test is said to be able to discern whether an individual possesses 

memories of a particular, specified event. It effectively scans the brain for the 

existence of “experiential knowledge” and purports to be able to differentiate 

between whether the accused was actually involved in committing the crime or 

has simply learnt of it. 

The suspect dons a cap with 32 electrodes, of which two are placed on each 

earlobe and the rest on various parts of the brain. The electrodes then detect 

electrical activation in the brain. Questions that probe the suspect’s mind for 

recognition are recorded in a computer and the accused is asked to sit with eyes 

closed and listen to the probes. 

The probes are designed to evoke memories of any relevant experiences had by 

the accused. Such recall is accompanied by extensive changes in the electrical 

oscillation pattern in the brain. No manual analysis is involved. 

The Bangalore built software, is said to detect whether, when the crime’s details 

are recited, the brain lights up in specific regions. According to the technology’s 

inventors, certain areas of the brain show measurable changes when experiences 

are relived.  

BEOS testing on Aditi revealed the presence of experiential knowledge on 

probes depicting her having an affair with another student (her co-accused), 

taking admission with him at an MBA institute, having some inter-personal 
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conflict with the deceased with both of them not speaking to each other for some 

time and having knowledge that the deceased was unhappy about her relationship 

with the co-accused. 

Aditi was also found to have experiential knowledge of having a plan to murder 

the deceased by giving him arsenic, of purchasing arsenic and of calling up the 

deceased and giving him the poisoned laced food.6 

The trial judge endorsed the prosecutor’s position that the scans were proof of 

“experiential knowledge” of having committed the murder, rather than of just 

having heard about it. Previously, Indian courts had accepted BEOS results as 

corroborating evidence only and not as proof in itself of criminal liability. 

Evidence of this nature, based not only on the application of technology to testing 

the veracity of an accused but also on the interpretation of the results of those 

tests by neuroscientists and psychologists, squarely raises the challenges that 

developing technology imposes on legal systems and specifically, criminal 

justice systems. 

On the one hand, the prosecutor seems to have been delivered his silver bullet. 

He no longer has to prove the guilt of a suspect; he simply has to ask him about 

it. Whatever the suspect says will be evidence that establishes “experiential 

knowledge” and therefore guilt or, it will show the absence of such knowledge 

and thereby exonerate the suspect. 

The judge as gatekeeper 

On the other hand, the haste at which this evidence has entered a legal system 

raises issues that have troubled criminal justice systems throughout the world. It 

raises the question of the capacity of courts to properly assess and understand 

scientific evidence. Whether they are capable of making informed decisions as 

to whether scientific or technological evidence is valid, admissible scientific 

evidence or whether it is “junk science”.  
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As United States Supreme Court Justice Stephen Breyer put it, “A judge is not a 

scientist and a courtroom is not a scientific laboratory, but to do our legal job 

properly we need to develop an informed, though necessarily approximate, 

understanding of the state of … scientific art.”  

The test for admissibility of scientific evidence has occupied many courts in 

many different jurisdictions. The role of judges as “gatekeepers” to determine 

admissibility of such evidence represents a real challenge to the scientific literacy 

of courts. 

The issue was confronted in the United States in the well known case of Frye,  in 

which the “general acceptability” test of admissibility was first enunciated. 

Scientific evidence was to be admitted if the scientific technique from which the 

evidence was derived was sufficiently established to have gained “general 

acceptance” in the scientific community.  

This approach was later questioned as being too conservative in that it imposed 

a waiting period before a scientific technique was generally acceptable. Rules of 

evidence were modified to codify the principles governing the admissibility of 

expert testimony. Rather than determining whether the evidence was admissible, 

courts were now tasked with deciding whether the proposed evidence was 

reliable. 

To determine reliability, courts considered factors such as whether the theory 

was susceptible to testing, whether it had been subjected to peer review, whether 

there was a known rate of error associated with it and whether it had been 

accepted by the scientific community.  

This approach, enunciated in Daubert, gave the trial judge the task of admitting 

what was reliable science and excluding what was not. Later cases confirmed the 

discretionary authority of a judge to reject an expert’s rationale, even where the 

methods and principles which were used to form the expert’s opinion are 

recognised as valid.  
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This shift in the decision making power from the scientific community to the 

judiciary led to the courts acting increasingly as gatekeepers in relation to 

technological and scientific evidence. However, the satisfactory performance of 

this function depends upon, and at least assumes, that those who are called upon 

to make these decisions are qualified to do so. It assumes too that if and when 

the judge requires assistance in understanding the material that is sought to be 

led, that counsel appearing will have sufficient knowledge and understanding to 

guide the judge to the correct decision. 

When the Indian case of Aditi Sharma is considered in the light of these 

considerations, it is clear that the safeguards sought to be introduced in other 

jurisdictions to guard against the admission of evidence that was at best novel 

and at worse dangerous, have been by- passed. 

While Indian courts have accepted BEOS results as proof of guilt, neuroscientists 

and the scientific community generally remain sceptical about the technology’s 

reliability. The technology has not yet been peer- reviewed or validated by any 

independent study or reported in any respected scientific journal. 

Two states in India, Maharashtra and Gujarat, having accepted the validity of the 

science, have set up laboratories using BEOS for their prosecutors. International 

interest has been shown by an American company, academics from the U.K. and 

U.S.A. and law enforcement officials from several countries, including 

Singapore and Israel.  

Yet in India itself, The Hindu reports that a year-long expert review of the 

technology found it to be unscientific and the review committee, headed by the 

chief of India’s national neuroscience program, recommended against using it in 

court or even during investigations. 

These recommendations were rejected by government on the grounds that the 

committee took too long. This was despite an admission by the manufacturer that 

BEOS profiling had a known 5% error rate. 
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As a profession, we lawyers, and particularly those of us who prosecute, must 

guard against shortcuts to the promised land, While technology can promise 

much, it must be embraced cautiously and only after satisfying the relevant legal 

(as opposed to technical) requirements as a precondition to admissibility. 

DNA 

Scientific evidence has been described as “any demonstrative and testamentary 

information that uses the techniques of science to assist the trier of fact in 

deciding which of two or more theories explain what, why, who and when 

something happened which is the object of contention at trial.”  

In the majority of criminal trials, the question of “who” is inevitably the object 

of such contention. The arrival of DNA evidence into the forensic setting 

promised to put that issue beyond question. Now that in many jurisdictions courts 

readily admit DNA evidence as providing an accurate means of proving identity, 

it is easy to forget that early DNA testing did not always produce reliable results. 

But with experience and advancements in technique, a new form of DNA, known 

as Y-STR DNA can identify male DNA in male and female DNA mixtures even 

where the female DNA is present in an overwhelming proportion to the male 

DNA.  The impact that this technology may have on trials relating to sexual 

assaults between a male and a female is clear. 

Yet even with these advances, caution still needs to be exercised before the word 

of the laboratory technician is accepted unquestioningly. 

Prosecutors must be alive to questions such as laboratory error, contamination, 

switching and coincidental matches. 

It is an unfortunate fact that modern laboratories, as with prosecuting offices and 

police investigators, work under intense work load and resource stresses. 

Backlogged technicians working in such conditions are more likely to make 

mistakes. When mistakes are made, sometimes they are not detected. When they 

are detected, funding and accreditation considerations sometimes make it 

difficult for laboratories to admit the error. 
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The potential fallibility of DNA results was dramatically exposed when the 

University of Texas released a study in 1992 that found false results occur in 1% 

of every DNA test conducted in the United States. In these cases, laboratories 

either failed to notice a match or recorded a false match. Significant errors were 

found in 12 out of every 1,000 tests.  

In criminal trials in Australia, jurors are not given any information about 

laboratory error rates to consider. Indeed, the laboratories do not publicly reveal 

their proficiency rates and so there is no known error rate for lab testing in 

Australia.  

The Jaidyn Leskie case 

Several high profile cases in different states in Australia have raised concerns 

about laboratory practices in those states. In one such case, a murder case, a DNA 

profile was discovered on a child victim’s clothing. When the profile was run 

through the DNA databank, it was shown to match the profile of a DNA rape 

victim in an unconnected case in circumstances where the female could have had 

no contact with the murdered child. 

It was later discovered that a condom used in the rape was sent to the Victoria 

Police Forensic Science Centre (VPFSC) for examination at the same time that 

VPFSC was examining case samples from the murder case. 

Contamination was clearly the most obvious and likely explanation for the 

matching profiles and, when this error was discovered, investigation revealed 39 

other cases where the laboratory admitted that “diagnostic and corrective action” 

had been needed since 1999.  

Frank Button’s case 

In a rape case in the state of Queensland, the practices of that state’s forensic 

laboratory, the John Tonge Centre (JTC), were revealed to be less than 

exemplary. A man, Frank Button, was convicted of raping a thirteen-year-old 
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girl who, after first claiming not to know the rapist, later nominated Button. No 

DNA evidence was used at the trial although forensic testing had been done. 

The laboratory was unable to obtain a profile from spermatozoa found as a result 

of vaginal swabs taken from the girl. Bedclothing taken by police was not tested 

for DNA. 

An appeal against conviction was lodged on the basis, inter alia, of the absence 

of scientific evidence. The bed sheets were then examined and were found to 

contain a semen stain from which a DNA profile was extracted. It did not match 

Button’s profile. 

The vaginal swabs were re-examined and, on this occasion, a DNA profile was 

able to be obtained. It did not match Button’s profile but it did match the DNA 

profile found on the sheets. This profile was run through the database and found 

to match that of a convicted rapist. 

Button was released after serving ten months in jail where he had been bashed 

and sexually assaulted. 

A laboratory scientist later explained that he chose not to test the bedding at first 

because he had been told by police that Button lived in the house and thus finding 

his semen on the bedding would not advance the case against him.  

The Queensland Court of Criminal Appeal described the case as “a black day in 

the history of criminal justice administration in Australia” while union 

representatives for the laboratory staff said the errors were caused by poor 

funding and bad management.  

Is DNA a unique identifier? 

The value in this type of evidence is that the chances of two people having the 

same DNA profile are so astronomically high that prosecutors feel that they can 

safely say that if they have a particular DNA profile on an exhibit, which profile 

matches the suspect’s, then it is the suspect’s profile. 

However, coincidental matches have occurred and the chances of this occurring 

increases as databases get larger.  While this may well be a function of how the 
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comparisons are made and how many loci are tested, it is of no comfort for a 

suspect to be told after a conviction based on his DNA profile, that had further 

testing been done, his profile could probably be differentiated from the database 

profile. 

It would be of even less comfort to an Australian suspect who disputes the DNA 

identification to be told that while nine loci were tested in the examination of the 

questioned DNA in his case, had he been arrested in the United Kingdom it 

would have been ten loci and in the United States, thirteen. 

The price of progress 

But as with all “progress”, DNA technology comes at a cost. Apart from the 

obvious financial costs of scientific expertise, laboratory equipment and the costs 

associated with the administration of the DNA database, there are other less 

quantifiable costs.  

Issues of individual freedom arise in the context of the right to privacy. At the 

very least, the use of DNA evidence can involve invasions of bodily integrity 

and the scrutiny of individual genetic information. This may be provided 

voluntarily or it may be resisted. If resisted, it may in some jurisdictions, 

constitute a fundamental breach of a Constitutional right. For once the DNA is 

obtained and stored on the databank, who owns it? Who may access it? Who may 

use it? In some jurisdictions the authorities require convicted sex offenders to 

provide DNA samples for storage on a database. 

Issues of genetic privacy in databanks have given rise to other legal issues 

associated with genetic engineering where biotechnology companies seek to 

“own” genetic innovations. 

The impact of television 

Yet in the prosecutor’s court, the jury’s perception of the infallibility of DNA 

evidence persists. It is perceived as being absolute and may have an effect on a 

trial that is disproportionate to its probative value.  
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It may be because of the raised expectations of jurors who watch television 

shows such as CSI and are happy to regard such evidence as conclusive.  Or it 

may be that the prosecutor has the advantage by being able to put his case in a 

way that more reflects a mathematical expression of probability rather than proof 

beyond reasonable doubt.  

For whatever reason, it is clear that while DNA testing is widely regarded as 

extremely reliable and discriminating, it’s limitations, particularly limits as to the 

conclusions that can be drawn from the tests are not generally appreciated.  

The internet and cyber-crime 

If there is one technological development that has revolutionised both the 

commission and the investigation of crime, it is the inter-jurisdictional 

connectivity brought about by the advent of the internet. 

The offender while sitting in front of his monitor in one part of the world has 

access to most of the globe. While initiating the offence in one jurisdiction, it 

may have an impact in another jurisdiction or jurisdictions and may have 

transited any number of jurisdictions to reach the ultimate target. 

The question which then arises is - 

Which among these nations can prosecute such cases: the jurisdiction where the 

activity was initiated, where it had its effect (that is, where the loss or damage 

was sustained), or where the offending communication may have transited on its 

path from origin to destination?  

Prosecutors and investigators who have grown accustomed to conventional 

methods of cross-border crime investigation such as letters rogatory, mutual 

legal assistance agreements or extradition treaties, will find themselves ill-

equipped to deal with global offences committed in real time. 

This transnational dimension of cyber crime confronts the modern prosecutor 

with significant challenges. The speed of the offending, the rate at which the 

impact of the crime can extend to numerous victims and the multitude of 
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jurisdictions in which the victims may be found are a direct result of the new 

technology. 

Because of the all-pervasive nature of information technology and modern 

communications (such as mobile telephones, the internet and encryption), not 

only do we see new ways of committing old offences, with traditional offending 

being greatly facilitated by these advancements, but the new electronic media 

has provided fresh opportunities for novel crimes to be committed. Denial of 

service attacks, viruses, unauthorised entry, information tampering, spamming 

etc., are new types of offences that did not exist in the pre-computer environment.  

Not only are the offences new, evidence to prove them can be found in a variety 

of unexpected places. Sites such as Facebook and MySpace have been a source 

of evidence, particularly photographs, of people awaiting sentence. Prosecutors 

have used such photographs, usually showing defendants in compromising 

situations, as material to present to a sentencing court when issues of character 

or remorse are raised. Similarly, defence can source material concerning 

prosecution witnesses that might serve to undermine their credibility or 

character.  

Investigators have found that tracking devices such as GPS units can provide 

useful evidence to pinpoint where a suspect has been. This has been used to place 

the suspect at the scene of the crime or to trace his movements after committing 

the crime. As this technology becomes more affordable, evidence relating to 

vehicle tracking will become commonplace. 

While police have been able to track vehicular movement for some time, the 

addition of this evidentiary source, particularly when linked to mobile telephone 

tracking, is a useful addition to their investigatory armoury. 

For the prosecutor, the challenge is to have the data translated into a form that is 

acceptable as evidence to the courts. The data from a GPS unit, principally 

consisting of the product of signals received from orbiting satellites, can be used 

by mapping software programmes to display the device’s location to within a 
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few metres. “Track back” features can show where the unit was at a particular 

time on a particular day. 

While there may now be differences in the techniques of evidence collection, the 

far greater impact of cyber-crime can be found in its impact on jurisdiction and 

access. The offending activity can transit numerous sovereign nations rapidly on 

the way to the ultimate target, and with modern mobile devices such as laptop 

computers, mobile telephones and modems, crimes can now be committed 

anytime anywhere, with the potential scale of the crime and the impact of the 

offending being the entire network connected world. 

These features allow for the potential of deliberate exploitation of sovereignty 

issues and cross-jurisdictional differences by criminals and organised crime. 

Successfully tracking the digital trail requires quick and co-ordinated action 

between agencies and across borders but the costs of such investigations and 

prosecutions are high. 

Assuming that the fragile and elusive evidence can be gathered together, the 

prosecutor must keep in mind that he or she will 1 day need to be able to prove 

the chain of evidence. All processes will need to be appropriately documented in 

a way that can be understood by the layman and the prosecutor must be prepared 

if necessary to demonstrate that the ‘original’ digital material has not been 

changed or tampered with in any way. 

Special training is essential to develop the skills required to find where, in all of 

cyberspace, the evidence is stored. This is not only vital for the investigator, but 

if the prosecutor is to usefully assist in the direction of the investigation and the 

search for relevant evidence, then he or she must be qualified to do so. 

Furthermore, prosecutors need this level of understanding if they are to speak 

with authority and clarity to a judge or to a jury. They cannot be persuasive if 

they are not informed and must be in a position to cut through the clouds of 

confusion which might form the residue of defence cross examination. 
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When the suspect is located abroad, the need to determine the most appropriate 

forum for the proceedings will arise, with the choice having important 

consequences due to the differences in available penalties. Consequently, 

prosecutors will need to be across those jurisdictional issues and conflicts in the 

laws of the different jurisdictions to make proper, informed decisions.  

• The challenges brought to those involved in our criminal justice systems by  

 the digital age have been well summarised.  They include - 

• The anonymity provided by the internet; 

• The speed at which crimes can be committed; 

• The potential for deliberate exploitation of sovereignty issues; 

• The volatility or transient nature of the evidence; 

• Bridging multi-jurisdictional boundaries; 

• Retaining and preserving evidence; 

• Acquiring appropriate powers; 

• Decoding encryption; 

• Proving identity; 

• Knowing where to look for evidence; 

• Tackling the tools of crime and developing tools to counter crime; 

• Analyzing the costs and priorities of investigations; 

• Responding to crime in real time; 

• Coordinating investigative activities; 

• Providing high standard, relevant training; 

• Developing strategic partnerships and alliances; 

• Improving the reporting of electronic crime; 

• Enhancing the exchange of information and intelligence; 

• Acquiring, developing and retaining specialist personnel;  

• Avoiding ‘tech-lag’ and ensuring access to cutting edge technology. 

Prosecutors would be foolish indeed to imagine that defence tactics would be 

limited to those seen in more ‘traditional’ cases. In cases such as the 
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dissemination or possession of child pornography, ‘public benefit’ defences will 

be argued and even self defence may be used in cases of ‘reverse hacking’- for 

example, victims resorting to illegal hacking-back remedies.  

Prosecutors should expect challenges to the admissibility of electronic evidence, 

claims that the relevant computers were controlled by others or that they were 

compromised by browser corrupting programmes. 

It has been said that - 

The reliability of a particular computer system or process can be difficult to 

assess. Programmers are fallible and can unintentionally or purposefully embed 

errors in their applications. Also complex systems can have unforeseen operating 

errors, occasionally resulting in data corruption or system crashes. 

Possibly because of these complexities, courts are not closely examining the 

reliability of computer systems or processes and are evaluating the reliability of 

digital evidence without considering error rates or uncertainty.  

The argument over control of the computer will be common with claims that the 

relevant computer was infected with malware that made it perform its functions 

in an uncontrollable fashion. 

Police tactics in running on-line sting operations to seek out those 

communicating with minors for unlawful purposes will raise issues of 

enticement and entrapment. Issues of criminal intention as opposed to simple 

role playing will also feature. 

On any view, prosecutors will not only need to be ready and able to prove novel 

offences with complex evidence, they will also need the tools to understand and 

expose novel defences. Court room infrastructure will need to be modified so 

that the electronic evidence can be properly displayed and presented in a manner 

that the jury can use after the evidence has been led. The training and education 

implications for counsel and the judiciary as well as financial implications for 

governments, are significant. 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
206 

 

In order to tackle the challenges of prosecuting cybercrime, prosecutors need to 

have the appropriate tools. Governments can assist their prosecutors by a sensible 

approach to legislative reform, by funding the training of prosecutors and the 

judiciary, by providing appropriately fitted out court rooms in which to conduct 

the trials and by ensuring that there are properly trained experts in computer 

forensics to drive the investigation and to inform the prosecution. 

Appropriate legislation can assist, inter alia, in minimising technical objections 

to the admissibility of electronic evidence. It can provide authentication to the 

records sought to be tendered and produced by new technology. It can enable the 

reception of evidence of electronic transactions including data communication, 

text or image transfer. The conduct of electronic trials and hearings will be 

simplified by the use of the electronic filing of documents and video 

conferencing in the properly resourced e-court.  

Identity theft 

Growing national and international computer and telecommunications coverage 

will inevitably produce more domestic regulation and law. These laws will 

complement the general criminal laws and other legislation dealing with issues 

such as national security and terrorism and will necessarily address new 

technological developments and threats.  

In Australia’s federated system, while not all Australian states have provisions 

that specifically criminalise activities associated with identity theft, the national 

government is seeking to ensure that such offences can be prosecuted in each 

jurisdiction by considering the introduction of enabling legislation.  

The practice of the criminal misuse of another person’s identity has been given 

an enormous boost with the capacities afforded by modern communications. 

Those who indulge in computer and cyber-crime and other criminal conduct such 

as drug trafficking, people smuggling, and money laundering have been able to 

use or misuse technological advancements to facilitate their crimes. 
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The range of frauds is extensive and growing. Whether it be someone who uses 

another’s name to obtain a bogus credit card and then goes on a spending spree, 

or to someone who opens up a bank account using false identification and uses 

the account to launder money, to social services fraud, mail fraud and 

telecommunications fraud, the modern access to information provided by our 

data processes has enabled organised crime to spread its reach across the globe.  

In the United States, by obtaining a name, date of birth and social security 

number, a person can obtain bank loans, access existing bank accounts, open new 

bank accounts, lease or buy cars, purchase insurance or property all in a false 

name and with a bogus identity. 

A typical case recently tried in the U.S. District of Oregon involved seven 

defendants sentenced to imprisonment for their roles in a 

heroin/methamphetamine trafficking organisation, which included entering the 

United States illegally from Mexico and obtaining Social Security Numbers 

(SSNs) of other persons. 

The SSNs were then used to obtain temporary employment and identification 

documents in order to facilitate the distribution of heroin and methamphetamine. 

In order to obtain employment, the defendants used false alien registration 

receipt cards, in addition to the fraudulently obtained SSNs, which provided 

employers enough documentation to complete employment verification forms. 

Some of the defendants also used the SSNs to obtain earned income credits on 

tax returns fraudulently filed with the Inland Revenue Service. To date, twenty-

seven defendants have been convicted, fifteen federally and twelve at the state 

level.  

Investigators and prosecutors of identity theft face the same challenges as appear 

with other cyber-crime - speed and global reach. Victims of organised criminals 

are often many in number and are located in many different jurisdictions. The 

task of finding and retaining evidence is sometimes made even more difficult 

because often the victims aren’t aware of the crime until approached by 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
208 

 

investigators. When there is a large number of victims, communicating with 

them also presents significant logistical problems. 

The difficulties involved in multi-jurisdictional identity theft cases make it 

imperative that policies be developed to maximise preventive measures. 

Prosecutors can play an important part in the proper direction of investigations 

and in providing the benefit of their training both to investigators and to private 

industry as well. Some of the more obvious preventive measures have been well 

summarised by Hoar.  

Other forms of internet fraud have added to the lexicon of crimes that need to be 

understood by prosecutors. Spam, Scams, Spyware, Phishing are added to 

Identity Theft and Internet Banking Fraud.  

Spam 

Spam is a generic term used to describe electronic ‘junk mail’ or unwanted 

messages sent to your email account or mobile phone. Whether they be about 

penis enlargement, dating agencies, or the latest computer bargains, they are 

essentially commercial and sometime overwhelm the “in-box”. Often they 

attempt to get the reader to divulge bank account or credit card details. 

Scams 

These schemes often arrive uninvited by email. Many are related to the infamous 

Nigerian Scam or Lotto Scams and rely on the carelessness, gullibility and greed 

of the reader to defraud people of their money. 

Spyware 

Spyware is generally considered to be software that is secretly installed on a 

computer and takes information from within it without the permission or 

knowledge of the user. It may take personal information, business information, 

bandwidth or processing capacity and secretly gives it to someone else. 
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Phishing 

Phishing is a technique used to gain personal information for the purpose of 

identity theft. It involves the use of a form of spam to fraudulently gain access to 

people’s online banking details. Typically, a phishing email will ask an online 

banking user to follow a link in order to update personal bank account details. If 

the link is followed, the victim downloads a program which captures his banking 

login details and send them to a third party. 

Internet banking fraud 

Internet Banking Fraud, made possible through techniques such as phishing 

described above, is a fraud or theft committed by the use of online technology to 

illegally remove money from a bank account and/or transfer money to an account 

in a different bank. It is yet another form of identity theft. 

The challenges of the new offences, the new technology and the new vocabulary 

all emphasise the need for prosecutors to be as current in their knowledge and 

training as resources will allow for not only has technology spurned the growth 

of new offences, but by its own nature it acts as a facilitator for those very crimes 

to be committed. It is at the one time part of the problem and part of the solution. 

The office of the prosecutor 

The impact of the new technology has certainly brought its challenges to the 

prosecutor. However to the business of prosecuting it has also brought 

tremendous opportunities. Technology is changing the way we prosecute with 

much more of the evidence now being presented electronically and in visual 

format. 

Cases commonly involve the use of telephone intercepts, CCTV and security 

surveillance videos, video records of interview with suspects, mobile telephone 

or digital camera images and crime scene evidence using DVD technology. 
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Prosecuting offices have established electronic case management systems, 

electronic transfer of depositions and statements, the use of DVD’s in court 

rooms and police stations, audio-visual presentation of evidence in trials, the 

electronic presentation of briefs (including crime scene videos, interviews with 

suspects and children) and are utilising on-line archiving of legal information.  

The challenges associated with these changes, as with the changes to the offences 

themselves, involve the appropriate training of staff, forming close working 

relationships with other stakeholders to ensure consistency in formats and 

systems used and keeping up to date with technical aspects of technologies used 

by law enforcement agencies for electronic surveillance and investigation. 

In the courtroom and chambers 

The impact of technology on the practice of criminal law would be incomplete 

without a look at the way we operate our courts. It has been said that the impact 

of information technology - 

… has provided the potential for a new form of communication to a court; a new 

way of managing the business of the court; and enhanced ways of researching by 

a court. It provides the potential of access to the law of the world so that 

comparative law becomes a daily possibility rather than an academic option. 

Technology not only challenges the role of paper in the court: it challenges the 

fundamental principles and long held thinking concerning the principles around 

which court systems have been ordered for centuries.  

Given the multi-jurisdictional feature of cyber-crime, the capacity to quickly 

research comparative law questions is a vital tool for prosecutors to access. In 

the judges’ chambers, technology provides internet browsing to improve 

accessibility to research tools including legislation and library services, 

Remote dial-in access for all judicial officers, access to an intranet providing 

access to a wealth of corporate data and a variety of databases to assist in the 

administration of the business of the court.  
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While in the courtroom, particularly in the appeal courts, technology now 

provides the court with full text searching across transcript pages, full text 

searching across all documents with the ability to jump quickly from one 

document to another, the ability to bring up quickly a document or a section of 

the document as it is being referred to in court, images for documentary exhibits 

with the ability to zoom in, page and paragraph references for case law, 

page and line reference for transcript, and the ability to add personal annotations 

and interpretative markings, and to control who can access those annotations.  

Conclusions and the future 

With every new advancement in technology comes a fresh set of challenges for 

the prosecutor. The lure and fascination of the quest to discover a legal equivalent 

of the litmus test to determine guilt or innocence produces an understandable 

temptation to embrace modern techniques (such as the Brain Electrical 

Oscillation Signature Test) before they are properly substantiated or to adopt 

them hastily based on their potential rather then their reliability. 

However, the application of the scientific method in a courtroom setting is not 

necessarily always a perfect fit. Over many decades of jurisprudence safeguards 

have been developed to properly assess the reliability, validity and hence the 

admissibility of scientific, expert or technical evidence. As lawyers we must be 

slow to ignore the precautions which have contributed significantly to the quality 

of justice produced by our various criminal justice systems. 

Once a new technology has gained judicial acceptance we must ensure that its 

application is properly understood and not exaggerated. The questions raised 

above in respect of the use and reliability of DNA evidence apply across the 

board to all new forms of evidence. 

In order for this to be achieved, prosecutors and judges must rise to the challenge 

of understanding it for themselves. For so long as the role of gatekeeper 

continues to be assigned to our judicial officers, it is incumbent upon them to be 
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thoroughly informed as to the material before them. In becoming informed, the 

judge will rely heavily on the assistance provided by the prosecutor. 

This re-education and up-skilling process represents a real challenge not only to 

the scientific literacy of the profession but also to the willingness of national 

governments to co-operate with each other and to provide legislative reforms and 

the necessary resources for this training to be achieved. 

Governments that embrace the use of forensic evidence must take on the 

obligation to expend the funds necessary to minimise and indeed avoid the 

impact that mistakes may have on the credibility of the particular evidence and 

on the confidence in the criminal justice system itself. 

For technology is indeed a two edge sword that can at the one-time result in a 

potent enhancement of incriminating or exculpatory evidence while at the other 

totally destroying the credibility and standing of those who misuse it or fail to 

understand it. 

This duality is highlighted when the advent of the internet is considered, for here 

the technology itself is being used in order to facilitate the commission of crimes. 

The explosion of identity theft and the erosion of privacy which has resulted from 

our embrace of both e-commerce and the communications revolution clearly 

demonstrates that technology comes at a cost and that each community will need 

to determine for itself just how high a cost it is prepared to pay. 

It is said that as the internet pushes justice systems towards cross-border and 

cross-jurisdictional considerations, the logical extension is that the provision of 

justice itself becomes a truly international exercise. That judicial officers could 

be selected from anywhere in the world to adjudicate upon an electronically 

circulated list of cases suitable to their expertise with parties never having to 

leave their own homes. The necessity to be physically present being no longer 

mandatory or even in some cases desirable (cf. vulnerable and protected 

witnesses).  
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But perhaps the most important consideration for criminal lawyers to remember 

is that the mere availability of evidence produced by technological advancement 

does not necessarily decide the issues abroad in a criminal trial. There remain 

other and different issues, including those that go to legal admissibility and 

fairness of accepting the evidence concerned.56 Those issues will always require 

an independent determination by judges made according to law and may still yet 

be, despite technological advancement, the best way to secure the avoidance of 

wrongful convictions which must still be the aim of all civilized criminal justice 

systems. 

 

THE IMPACT OF TECHNOLOGY ON THE PROCESSES AND 

OUTCOMES OF THE CRIMINAL JUSTICE SYSTEM 

 

The criminal justice system encompasses the process of arrest, investigation, 

trial, conviction and sentencing. Unlike before, the criminal justice system has 

received a boom by technology use in most of its processes which has led to the 

realization of quality, speedy, accurate and fair trial. This is visible in the 

emergence of supporting technology such as the use of finger prints, CCTV 

cameras, radio calls, GPS units, voice recognition equipment, among others. 

The criminal justice system majorly comprises of three main parts i.e. law 

enforcement, the courts and corrections. 

Drone technology has been effectively used to monitor areas where crime is 

envisaged to take place. This has enabled apprehension of suspects and their 

prosecution since most of these drones have recording software embedded into 

them and as thus they have led to a more efficient criminal justice system. 

Video conferencing in court of law has reduced the labor of transporting people 

from one place to another and has enabled realization of the 48-hour rule. 

Technology like the use of police- radio system, computer-aided dispatch, and 

GIS has provided a way to deploy officers to the scenes of crimes quicker and 
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have been hypothesized to clear more cases at the scene through arrest and has 

thus revolutionized security responses to emergency situations. 

Technology has led to more accurate convictions where for instance sufficient 

video evidence that need no collaboration is obtained. 

The use of License Plate Readers: the loss of cars can easily be detected using 

such technology.  These are embedded with character recognition software that 

can read and document thousands of license plates per minute while also 

recording the date, time, and location of every scan. 

 the National ID System in Uganda where finger prints are obtained from every 

registered Ugandan has been utilized to identify criminals. DNA’s too have 

played a big role in crime detection.  

In addition to the above, Data storage also helps law enforcement recognize 

crime trends and take appropriate action, Without data and track records, it 

becomes close to impossible for law enforcement agencies to take appropriate 

actions in a bid to control and prevent crime. 

Technology also aids in detection of crime: Some detection, monitoring, and 

positioning systems technology aiding law enforcement include: 

Drones: When police need an aerial view of a scene, drones can help law 

enforcement safely observe an area. 

 GPS helps police officers get to crime scenes or locate criminals more easily. It 

also helps departments better manage police forces, since maps of police officer 

dissemination can ensure more areas are covered.  

Social Media.  This is also used in reporting crime where for instance, someone 

evidences an accident and immediately uploads pictures on Facebook. These 

help police to first of all know where the crime has happened and who is the 

victim and probably who committed it. 

Response to crime is made easy. Take for instance, the current technology has a 

shot spotter technology whereby in an instance that gun fire is exchanged at a 

certain point, an alarm is caused upon the police command center such that the 
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latter can respond immediately to the crime. More to this, the investigation is 

able to ascertain the type of gun used by looking at the bullets.  

Information exchange is made easy. it becomes very easy for investigators to 

exchange information at all times 24-7. it doesn’t matter that information can 

only be obtained and shared during working hours since with the inception of 

technology, pieces of information however bulky can be shared anytime 

anywhere making their work easy. 

Data mapping.  Also is used to determine usually the weather forecasts over long 

periods of time. In the criminal justice system, it helps the police pinpoint 

problems in a community and allows them to strategize effectively to help reduce 

crime. 

Biometrics: these biometric machines have been used in elections to counter 

election rigging and also to investigate the election exercise so as to know who 

participated in the election malpractice. 

Impact of technology on the commission and investigation of crime 

 

Crime reporting is made easy; the system under technology makes reporting of 

crime so much easy and speedy for example by a mere phone call or post on 

twitter, a perpetrator of crime may be arrested without one having to wait until 

tomorrow for them to report the crime to the authorities. 

The use of CCTV cameras These are used to determine who did the particular 

act in the crime. CCTV cameras avail first hand evidence that deserves less 

corroboration in most instances since these provide a video coverage of the crime 

occurrence.  

The use of voice recognition Voice recognition equipment has been used to 

detect the perpetrators of cyber crime for instance those doing black mail.  

The use of finger prints. These are used at the crime scene to detect the persons 

who were present at the time of the crime and who touched and made use of 
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various tools at eth scene. These finger prints have been so important for the 

investigator to determine the right person to be accused. 

Mobile technology comes with investigative benefits such as speeding up 

communication between investigative officers, agencies and citizens about the 

kind of crimes that have been committed. Mobile technology also houses a 

history of an accused’s transactions by way of text messages, emails, call history, 

GPS location among others which are pivotal to the incrimination of an accused. 

Location tracking made easy. Investigators have found that tracking devices such 

as GPS units can provide useful evidence to pinpoint where a suspect has been. 

These all exist courtsey of the new technology in place. In This has been used to 

place the suspect at the scene of the crime or to trace his movements after 

committing the crime. With the event of technology, a phone thief can be tracked, 

a vehicle’s location can be tracked upon being stolen. This makes the 

investigator’s work much more easy. 

costs of investigations; the cost of investigation is now cheap and expedient with 

the advance of technology whereby the evidence that ought to have been 

accsessed by road or air transport involving alot of fuel, shelter, food expenses 

among others, can be accessed by merely loading Ug.shs. 1,000 of data bundles.  

Social Media.  This is also used in reporting crime where for instance, someone 

evidences an accident and immediately uploads pictures on Facebook. These 

help police to first of all know where the crime has happened and who is the 

victim and probably who committed it. 

Response to crime is made easy. Take for instance, the current technology has a 

shot spotter technology whereby in an instance that gun fire is exchanged at a 

certain point, an alarm is caused upon the police comman center such that the 

lattser can respond immediately to the crime. More to this, the investigation is 

able to ascertain the type of gun used by looking at the bullets.  

Information exchange is made easy. it becomes very easy for investigators to 

exchange information at all tims 24-7. it doesn’t matter that information can only 
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be obtained and shared during working hours since with the inception of 

technology, pieces of information however bulky can be shared anytime 

anywhere making their work easy. 

Data mapping:  Also is used to determine usually the weather forecasts over long 

periods of time. In the criminal justice system, it helps the police pinpoint 

problems in a community and allows them to strategize effectively to help reduce 

crime. 

Biometrics: these biometric machines have been used in elections to counter 

election rigging and also to investigate the election exercise so as to know wo 

participated in the election malpractice. 

Technology eases investigative Coordination. the coordination between 

investigators is made easy by use of radio calls, cell phones, signals are sent 

along satellites, among others. In otherwise, communication between two or 

more detectives would be a problem but as for today, officers may easily 

communicate and co-ordinate effectively by use of codes, I.e. without inviting 

the attention or knowledge of other people.  

Developing strategic partnerships and alliances; field preparation and planning 

is made easy with corresponding technology. Investigators, police officers easily 

make plans on where to perform certain field operations. More to this, the present 

day technology enables investigators to locate the place of crime much more 

easily by use of GPS and google maps; hence making technology an expedeint 

tool in the investigation process.  

Ease in accessing justice. The benefits of technology spread across all the sectors 

and institutions of a state. In the judicial sector, it sometimes becomes a problem 

for people to access justice within the 48 hours as required by the law. With the 

inception of modern technology with skype, video conferencing among others, 

an accused may undergo a hearing within proper time without them having to be 

transported from prison to court.   
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Smartphone Tracking: with the current edition in technology, it is easy to tack 

location of devices which have been stolen. Even if one has not stolen a phone, 

it is possible to track them by their smartphone after they have committed a 

crime. While there is some debate about when and how smartphone tracking 

should be utilized by law enforcement, the ability to track a criminal through the 

use of their smartphone is an incredible advancement in technology.  

The challenges prosecutors face in investigating cyber-crimes 

 

The technological age comes both as a blessing and a curse to the global space 

in areas of crime prevention, access to justice and generally many other fields. 

With the advent of technology, the range of crimes a person can commit has 

broadened. In the current age, even an infant can commit a crime while using a 

computer even before attaining the requisite age of criminal responsibility i.e. 11 

years in some jurisdictions. This scenario poses a serious problem of jurisdiction 

where by one commits a crime in one country, the effects of which are 

experienced in various other countries whereby in one country, this may amount 

to a crime unlike the other. The question which then arises is Which among these 

nations can prosecute such cases: the jurisdiction where the activity was initiated, 

where it had its effect (that is, where the loss or damage was sustained), or where 

the offending communication may have transited on its path from origin to 

destination. 

The challenges are explained thus; 

Increase in the number of crimes. Like unprecendently where witchcraft was the 

quickest way someone in Kanungu District would physically harm another in for 

instance Nairobi, the technological era brings yet a fresh approach to such 

methods of criminality whereby a person in USA sends misile to hit anotther in 

North Korea.  Society has grown from few and particularized crimes to many 

and uncertained crimes, introducing new offences day by day which require a 

prosecutor to do a fresh study and revision. These are termed cyber offences like 
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those under the Computer MisuseAct of Uganda.  Such include Denial of service 

attacks, viruses, unauthorized entry, information tampering, spamming etc., as 

new types of offences that did not exist in the pre-computer environment. This 

poses a challenge to prosecutors who may lack adequate knowledge on the 

procedure to follow when handling certain cyber crime which are new to their 

knowledge. 

Retaining and preserving evidence. Prosecutors lose certain basic evidence 

simply because some particular storage devices cannot retain data for so long. 

Upon the expiration of given period of time, such data is likely to be lost owing 

to the cracking of certain storage devices e.g. compact disks, tapes among others. 

This affects the durability of evidence and hence its availability when needed.  

Difficulty in identifying the offender The internet stages a challenge where one 

person operates several accounts using false identity. It is not uncommon that 

several people on facebook run several accounts under different names and the 

reason for this is that they intend to do unacceptable things and yet pass 

undetected. With the use of Virtual Private Network (VPN), it becomes much 

more difficult to know the identity and location of an offender. The prosecution 

thereby may not know who to prosecute, the volatility and transient nature of 

evidence. This possess a great problem in deciphering cyber crime where for 

example over a given period of time, the finger prints of an offender are 

untraceable. In medical forensics, the long and poor storage of certain laboratory 

evidence may lead to its evaporation or contamination leaving the prosecutor 

with no evidence at all. 

Acquiring appropriate powers; the consent to access certain websites is 

sometimes denied and the permission so required for such access can still not be 

obtained since people do not know who to approach. In an instance where there 

is no way out, the requisite evidence to pin point an accused would be lost in a 

mere technicality, leaving the prosecutor’s hands tied.  
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Responding to crime in real time; the underlying difficulty is in knowing at what 

time the offence was committed. In line with cyber crimes, there is no immediate 

alert caused upon commission of a crime. Unlike in murder where bloodshed 

becomes imminent, a crime committed against John on twitter for example may 

not be known to him not until he gets online. This creates a serious challenge in 

responding to crime in real time. The prosecutors rely so closely upon the time 

of commiting a crime so as to decipher when the cause of action or the crime was 

committed so as to catch up with the legal limitations on when to file a suit.  

Difficulty in operating the technology Some elite prosecutors still lack the 

specialist skills in operating the technology in place. This renders certain present 

day technology relevant but not fully utilisable by prosecutors owing to the lack 

of adequate training and specialisation in the field. 

Digital counterfeiting This is common where person uses a computer to defraud 

the intellect of another, giving false information of one’s identity, sending 

decisive mobile money messages without actual money exchange. This means 

that a person will receive counterfeit digital messages and act upon them to alter 

their land documents for example only to find that they have been duped. More 

to this, people mint fake currencies and exchange such, others share forged 

academic documents making such evidence misleading to prosecutors.  

Insider crimes Some officers may use the technological systems to manipulate 

databases, staistifcal figure and make false accountabilities so as to justify non 

cyber crimes like corruption and embezzlement. This is a white collar crime so 

common among accounting officers but which though no direct victim may be 

ascertained but comes as a result of this day’s technology. This causes a problem 

since such crimes are committed but evidence to such cannot be found nor argued 

with proof by the prosecutor. 

Problem in knowing where to look for evidence; owing to the fact that 

technology makes it possible for someone to commit a crime in an unknown 

location, sometimes a great challenge is caused in determining where exactly to 
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find the most appropriate evidence to aducce owing to the blocks put along sites 

and where t begin from in the search fro evidence.  

The increased use of encryption: This is usually used by criminals to stop 

incriminating data from getting into the hands of law enforcement, whilst the use 

of cryptocurrencies such as Bitcoin allows criminals to deal in the proceeds of 

crime with a relative level of anonymity. 

Sovereignty issues. Every country enjoys its sovereignity and its territorial 

integrity which must be respected, is called to question where for instance certain 

information that is potentially sensitive is needed by a prosecutor in another 

jurisdiction and yet so pivotal to his case. unless there is an Extradition 

agreement between the countries, digital evidnece howver important may be 

deemed useless.  

Acquiring, developing and retaining specialist personnel; the cost of hiring, 

training and retaining skilled personal in operating and interpreting the 

technological data is also high. Sometimes the type of data and the technology 

at hand is difficult to be understood by lay prosecutors with just moderate 

knowledge in computer. Expenditure is neccesary to ensure that there are 

properly trained experts in computer forensics to drive the investigation and to 

inform the prosecution.  

Appropriate legislation is neccesary to assist, inter alia, in minimising technical 

objections to the admissibility of electronic evidence. It can provide 

authentication to the records sought to be tendered and produced by new 

technology. It can enable the reception of evidence of electronic transactions 

including data communication, text or image transfer.  

The strengths and weaknesses of CCTV cameras in 

preventing and controlling crime in Uganda 

According to Fyfe and Bannister, 1996; The Closed Circuit Television (CCTV) 

is a mechanism where power is vested not in the surveillance by a particular 
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person but the electronic eye of the camera. CCTV is part of situational crime 

prevention which suggests that the decision to commit crime depends on rational 

choices and situational factors such as the availability of criminal opportunities 

and the risks of detection. 

The arguments for CCTV cameras are that by conducting surveillance, cameras 

increase risks for offenders who are deterred or are more likely to get caught, 

which makes people and places safer. Such cameras enforce the objective of the 

criminal justice system called the deterrence theory. 

Some of the benefits of CCTV cameras are; 

Safety assurance. The mere existence of CCTV cameras gives an assurance of 

security and safety to the inhabitants of a residence and regular visitors. The 

reduced fear of crime gives confidence which is necessary for the progress of 

social and economic activity. 

CCTV is also used as a site management tool, for instance, to observe traffic 

patterns or for crowd control at football matches and street cleaning, customer 

handling. Leaving alone legally stated crimes, CCTv cameras have been widely 

adopted even in businesses to watch against bad behaviour by insiders for 

example stealing.  

These cameras are used as a tool of social control. The behaviour of children at 

home can be effectively managed by CCTV monitoring. It is important to 

remember that habits die hard and that charity/morals begin at home. Controlling 

the discipline of children in a family as a small unit of society will in turn control 

the behaviour of society at large hence their efficacy.  

Camera systems can benefit police officers in dealing with assaults and disorder 

in two ways. First, they can help to coordinate a quick and effective response 

which may reduce the seriousness of the incident 

Alarm notification alerts. Some CCTV Camera installation come along with 

alarm notification alerts. When a certain crime is committed, such camera’s 

created an alarm which informs security this is a great and effective tool of 
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controlling crime.  On the other hand, since the activities against which an alarm 

should ring are already set, other types of activities which may amount to crime 

are not included in the picture and such may pass unprevented. 

Psychological deterrence The existance of CCTV cameras is a warning against 

a potential perpetrator that they are under watch. This retards one’s readiness to 

commit a crime in a given location. The potential criminal experience the 

psychological effect not to commit crime in certain places.  

CCTV Cameras however useful as tools of acquiring evidence, come with certain 

limitations, disadvantages and challenges. These include;  

Poor quality image. The images emitted by CCTV cameras is too poor in quality 

and thus unreliable as a source of information to a prosecutor. However well 

placed the cameras might be, they might not display good enough to conclude 

upon the arrest of a suspect. A case in point is the recent case of the attempted 

murder of Gen. Katumba Wamala where despite the working of CCTV, the 

actual murderers cannot be identified owing to the poor quality image. 

They infringe the right to privacy. For example, these CCTV cameras can be 

pointed in by residences such as in the recent scenario of Hon. Kyagulanyi, 

where allegedly, a stronger edition of CCTV cameras were paced along a certain 

point in Magere to project directly towards Hon. Kyagulanyi’s residence; as a 

derivation of his right to privacy. Such cameras are also projected to point to in 

bars, lodges as a deprivation to the right of privacy.  

Load-shedding. Given that CCTV camera operate with power, a long period of 

a black out may be taken advantage of by criminals to perform criminal activity. 

Similarly, in highly organized criminal gangs, the criminals have tendency to 

disconnect power in the area so as to do their intended activities. This defeats the 

intention of the installation.  

Limited area operation. It is difficult to monitor CCTV cameras if the area of 

surveillance is larger than expected and where such areas have a lot of many 

people in that it is not easy for the one monitoring to closely follow the 
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movements and actions of certain individuals. In such an instance, confusions 

and misinterpretation of activities can easily occur thus causing a miscalculation 

of evidence.  

Relocation of criminal activity. The challenge lies where the criminals are aware 

that cameras have been installed or while intending to commit crime, they look 

at those cameras. In such an instance, the criminals tend to avoid the location and 

move to other place but still commit the intended offence. Such a thing shows a 

loophole that remains unsolved even with the installation of cameras. 

Cameras are destructible. It is no news that people during riots, are seen crashing 

down CCTV cameras. This destroys good evidence and also defeats the intention 

of such installations. The fact that CCTV cameras are not immune from 

destruction leaves no evidence for instance in the case of fire outbreak.   

Hacking of CCTV cameras. Due to advances in technology, the criminals too 

have learnt the tactics to hack into their system whereby they can halt their 

coverage, crash them down or disable their rotation such that their activities pass 

unnoticed. 

Most importantly, the CCTV Cameras help in monitoring and not in prevention 

of crime. Given such a situation, the efficacy of CCTV cameras in the aftermath 

of crime therefor rests upon the implementing hand of the officers in charge. 

Failure to closely follow up and investigate, will leave no big contribution to the 

criminal justice process.  The objective of criminal justice system is not just 

monitoring crime but preventing crime. CCTV cameras only provide evidence 

that the accused committed a crime but do not deter them from so doing. All in 

all, society remains unsafe.  

In a nutshell, the function and CCTV cameras cannot in the criminal justice 

system cannot be underestimated in this present era. However, their best desired 

effect is achieved when closely monitored and key to note is that CCTV cameras 

should not function to replace but to supplement the existing security systems. 
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THE PRESUMPTION OF INNOCENCE, HUMAN RIGHTS AND 

THE NOTION OF BAIL 

The presumption of innocence Background 

The presumption of innocence is a legal principle that states that anyone charged 

with a crime is presumed innocent until proven guilty. The prosecution bears the 

legal burden of proof under the presumption of innocence, and must offer 

compelling evidence to the trier of fact (a judge or a jury). The person is acquitted 

of the charges if the prosecution fails to prove them true. In most situations, the 

prosecution must show the accused's guilt beyond a reasonable doubt. If there is 

still a reasonable doubt, the accused must be acquitted. A presumption of guilt is 

the polar opposite of this system. 

The presumption of innocence is a legal right of the accused in a criminal trial in 

various countries and legal systems, including common law and civil law 

systems. It is also a universal human right under Article 11 of the United Nations' 

Universal Declaration of Human Rights. 

Historically speaking, as a basic rule of proof, the sixth-century Digest of 

Justinian (22.3.2) states: "Ei incumbit probatio qui dicit, non qui negat" — 

"Proof lies on him who claims, not on him who denies." It is credited to Paul, a 

jurist from the second and third centuries. Emperor Antoninus Pius was the first 

to introduce it into Roman criminal law. 

A modern legal system inherited from the ancient Roman legal system is known 

as a civil law system (as opposed to the English common law system). Many 

countries with civil law systems have adopted the maxim and its variants, 

including Brazil, China, France, Italy, the Philippines, Poland, Romania, and 

Spain. 

"It is the most general principle that everyone (suspect, accused, or not) must be 

deemed innocent until a final judgment deems the individual guilty," according 

to Hungary's criminal law system. However, there is another viewpoint —which 

is frequently found in international declarations—which does not link the end of 
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the presumption of innocence to a final judgment, but is 'satisfied' with any 

provision that indicates guilt and is founded on law. Between the two formulas, 

there is a major difference that is the end of the punishment procedure, which 

might take several years after the offense was committed, is usually signified by 

the final judgment. For example, in the situation of being caught in the act, 

witness accounts, and the offender's confession, the culprit must be presumed 

innocent for a period of time until the final judgment is rendered, despite the 

above-mentioned circumstances." 

The Talmud claims that "Until he is proven guilty, every man is presumed 

innocent. As a result, the imposition of unusual rigors on the accused must be 

postponed until his innocence has been proven. As a result, in the early phases 

of the trial, his defense arguments are as elaborate as those of any other individual 

on trial. Only after his guilt was established were the protective safeguards that 

had been put in place for defendants waived." 

Based on a hadith published by Imam Nawawi, Islamic law retains the same 

concept as Roman law: the onus of proof is on the accuser or claimant. Suspicion 

is also strongly forbidden, according to a hadith recorded by Imam Nawawi, 

Imam Bukhari, and Imam Muslim. "Avoid the necessary punishment by 

dismissing questionable evidence," the fourth Caliph Ali ibn Abi Thalib was 

quoted as saying after Muhammad's death. 

Following the fall of the Western Roman Empire, the West adopted feudal law, 

which was a synthesis of features of Roman law and some Germanic practices, 

including presumptive guilt, according to the new elite. For example, the accused 

could establish his innocence by having twelve witnesses declare that he could 

not have committed the crime charged against him. In effect, this favored the 

aristocratic over the poorer classes, whose testimony risked being regarded as 

less trustworthy. The Catholic Church's canon law affected the common law 

during the medieval period by preserving the Roman law notion of the 
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presumption of innocent after the rediscovery of Roman law in the 12th century 

and the establishment of the jus commune. 

The Byzantine Empire primarily followed the aforementioned Roman law of 

Justinian, who lived at the commencement of the medieval era, and his legal 

code, which contains presumption of innocence. This had an impact on adjacent 

states that were part of its cultural domain, such as Orthodox Slavic princes like 

Serbia. 

Understanding the presumption of innocence 

The term "presumption of innocence" emphasizes that the prosecution has the 

burden of proof to prove each element of the crime beyond a reasonable doubt 

(or some other degree of proof depending on the criminal justice system), while 

the accused has no such duty. The expression "presumed innocent until proven 

guilty," coined by British barrister Sir William Garrow (1760–1840) during a 

trial at the Old Bailey in 1791 is widely used to emphasize this. Garrow was 

adamant that accusations be put to the test in court and in the perspective of a 

juror; an objective observer would have to decide that the defendant nearly 

probably committed the crime. The English Court of Appeal would subsequently 

identify Garrow's articulation as the "golden thread" connecting both the criminal 

burden of proof and the presumption of innocence inside the web of English 

criminal law in its 1935 opinion in Woolmington v Director of Public 

Prosecutions. 

The presumption of innocence was first expressed in the term "item quilbet 

presumitur innocens nisi probetur nocens (a person is presumed innocent unless 

proven guilty)" by French cardinal and canonical jurist Jean Lemoine, based on 

the legal assumption that most individuals are not criminals. This, however, did 

not allude to the fact that the prosecution bears the burden of proof in a criminal 

case, but to the safeguards that a defendant should be afforded, such as prior 

notice of the charge, the right to confront, the right to counsel and among other 
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things. It is literally regarded as favorable evidence for the accused that is 

attached to the case automatically at trial. It necessitates that the trier of fact 

whether a juror or a judge, begin with the assumption that the state's statement is 

unsupported. A set of three linked guidelines control the procedure of criminal 

trials to ensure that this legal protection is maintained. The term "presumption" 

refers to the following: 

a. The state has the complete burden of proof when it comes to the crucial facts 

of the case, such as whether the crime accused was committed and if the 

defendant was the person who committed the offense. 

b. The defendant bears no burden of proof in relation to the crucial facts of the 

case. The defendant is not required to testify, call witnesses, or provide any other 

evidence, and their decision cannot be used against them if they choose not to 

testify or present evidence. 

c. The fact that the defendant has been charged with a crime and is present in 

court and represented by a counsel is not to be used to make any unfavorable 

inferences by the jury or judge. They must make their decision based only on the 

evidence given at the trial. 

The English lawyer William Blackstone stated in his seminal work, 

Commentaries on the Laws of England, published in the 1760s, that "it is better 

for ten guilty persons to escape than for one innocent person to suffer." The 

concept became a staple of legal thinking in Anglo-Saxon nations and is still a 

point of contention today. Lord Sankey LC famously referred to this prosecution 

responsibility as the "golden thread" in criminal law in Woolmington v DPP: 

Throughout the labyrinth of English criminal law, one golden thread runs 

through it all which is the prosecution's duty to establish the prisoner's guilt, 

subject to what I've already said about the insanity defense and any legislative 

exceptions... 
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The presumption of innocence as a right 

This right is so vital in modern democracies, constitutional monarchies, and 

republics that it has been specifically enshrined in several of their legal codes 

and constitutions. 

"Everyone charged with a criminal crime has the right to be assumed innocent 

unless proven guilty according to the law in a public trial in which he has all the 

protections required for his defense," declares article 11 of the Universal 

declaration of Human Rights. 

"Everyone charged with a criminal crime must have the right to be deemed 

innocent until proven guilty according to law," according to the International 

Covenant on Civil and Political Rights, art. 14, paragraph 2. The presumption of 

innocence is also codified in Art. 66 of the Rome Statute of the International 

Criminal Court, which states that "everyone shall be presumed innocent until 

proven guilty before the Court in accordance with existing law." 

"Everyone accused with a criminal offence will be deemed innocent unless 

proven guilty according to law," the Council of Europe's Convention for the 

Protection of Human Rights and Fundamental Freedoms states (art. 6.2). This 

convention was approved by treaty and is obligatory on all members of the 

Council of Europe. Every country member of the European Union is also a 

member of the Council of Europe at the moment (and in any future enlargement 

of the EU); therefore, this is a given for EU members. Nonetheless, Article 48 of 

the European Union's Charter of Fundamental Rights repeats this assertion 

identically. 

The Inter-American Court emphasizes that "the presumption of innocence is a 

guiding principle in criminal trials and a foundational standard for the assessment 

of the evidence," citing Articles 8 (1) and 8 (2) (right to a fair trial) and Article 1 

(1) (obligation to respect and ensure rights without discrimination) of the 

American Convention on Human Rights. To rebut the assumption of innocence 
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and generate clarity about criminal responsibility, such an assessment must be 

reasonable, objective, and unbiased. ... The Court reaffirmed that the State bears 

the burden of proof in criminal proceedings. The accused is under no obligation 

to prove his innocence or present exculpatory proof. However, the defense has 

the right to present counter-evidence or exculpatory evidence in order to disprove 

the charges, which the accusing party is responsible for disproving." 

"Any person accused with an offence has the right to be assumed innocent unless 

proven guilty according to law in a fair and public hearing by an independent 

and impartial tribunal," says section 11(d) of the Canadian Charter of Rights and 

Freedoms. In the Colombian constitution, Title II, Chapter 1, Article 29 states 

that "Every person is presumed innocent until proven guilty according to the 

law".  

"Any man being presumed innocent until he has been declared guilty..." begins 

article 9 of France's 1789 Declaration of the Rights of Man and Citizen, which 

is now constitutional law: "Any man being presumed innocent until he has been 

proclaimed guilty..." The introductory article of the Code of Criminal Procedure 

stipulates that "any individual suspected or prosecuted is deemed innocent unless 

their guilt has been demonstrated and the jurors' oath reiterates this declaration 

(article 304; note that only the most serious crimes are tried by jury in France). 

However, it is a common fallacy that the accused is assumed guilty unless proven 

innocent under French law. 

"Innocence is to be presumed, and no one is to be held guilty of a charge unless 

his or her guilt has been shown by a competent court," declares Article 37 of the 

Islamic Republic of Iran's Constitution. "A defendant shall be regarded not guilty 

until a final sentence has been delivered," the second paragraph of Article 27 of 

the Italian Constitution declares. "Any individual will be assumed innocent until 

found guilty by a final judgement of the court," declares Article 23 of the 

Romanian Constitution. 
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"Everyone charged with a crime will be regarded not guilty unless his or her guilt 

has been proven in conformity with federal law and has been established by a 

legitimate sentence of a court of law," the Russian Constitution declares in article 

49. "The defendant shall not be required to prove his or her innocence," it adds, 

and "Any reasonable doubt shall be interpreted in favor of the defendant." 

"Every accused person has a right to a fair trial, which includes the right to be 

considered innocent, to stay silent, and not to testify during the proceedings," 

says section 35(3)(h) of the Bill of Rights in the South African Constitution. 

Presumption of innocence is widely thought to derive from the Fifth, Sixth, and 

Fourteenth Amendments, despite the fact that it is not directly stated in the 

United States Constitution. The case of Coffin v. United States (1895) 

established the right of anyone convicted of crimes to be presumed innocent.  

In New Zealand, section 25 (c) of the New Zealand Bill of Rights 1990 states: 

"In relation to the determination of the charge, everyone charged with an offense 

has the following minimum rights: c) the legal right to be deemed innocent until 

proven guilty ". 

THE UGANDAN PERSPECTIVE 

The presumption of innocence in Uganda is enshrined in the Constitution of 

1995. Article 28 (3a) provides that every accused person shall have the right to 

be presumed to be innocent until proved guilty or until that person has pleaded 

guilty. This right has been upheld by the courts of law in Uganda for quite some 

time.357 

Uganda is a constitutional republic led since 1986 by President Yoweri Museveni 

of the National Resistance Movement party.  In 2016 voters re-elected Museveni 

to a fifth five-year term and returned a National Resistance Movement majority 

to the unicameral parliament.  Allegations of disenfranchisement and voter 

intimidation, harassment of the opposition, closure of social media websites, and 

                                                           
357See Naziwa v Uganda (Criminal Appeal-2014/) [2018] UGSC 27 (18 January 2018) 
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lack of transparency and independence in the Electoral Commission marred the 

elections, which fell short of international standards. The periods before, during, 

and after the elections were marked by a closing of political space, intimidation 

of journalists, and widespread use of torture by the security agencies.  

The national police maintain internal security, and the Ministry of Internal 

Affairs oversees the police. While the army is responsible for external security, 

the president detailed army officials to leadership roles within the police force. 

The Ministry of Defense oversees the army. Civilian authorities maintained 

effective control over the security forces. Members of the security forces 

committed numerous abuses.  

Significant human rights issues included: unlawful or arbitrary killings by 

government forces, including extrajudicial killings; forced disappearance; 

torture and cases of cruel, inhuman, or degrading treatment or punishment by 

government agencies; harsh and life-threatening prison conditions; arbitrary 

arrest or detention; political prisoners or detainees; serious problems with the 

independence of the judiciary; arbitrary or unlawful interference with privacy; 

serious restrictions on free expression, the press, and the internet, including 

violence, threats of violence, and unjustified arrests or prosecution of journalists, 

censorship, site blocking, and criminal libel laws; substantial interference with 

the freedom of peaceful assembly and freedom of association; restrictions on 

political participation; serious acts of corruption; lack of investigation of and 

accountability for violence against women; crimes involving violence or threats 

of violence targeting lesbian, gay, bisexual, transgender, or intersex persons; the 

existence of laws criminalizing consensual same-sex sexual conduct between 

adults; and the existence of the worst forms of child labor.  

The government was reluctant to investigate, prosecute, or punish officials who 

committed human rights abuses, whether in the security services or elsewhere in 

government, and impunity was a problem.  
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Arbitrary Deprivation of Life and Other Unlawful or 

Politically Motivated Killings 

There were numerous reports the government or its agents committed arbitrary 

or unlawful killings, including due to torture. The law provides for several 

agencies to investigate, inquire into, and or prosecute unlawful killings by the 

security forces.  Human rights campaigners, however, claimed these agencies 

were largely ineffective.  The constitution established the Uganda Human Rights 

Commission (UHRC) to investigate any person or group of persons for violations 

of any human right (see section 5).  The Police Disciplinary Court has the power 

to hear cases of officers who breach the police disciplinary code of conduct. 

Military courts have the power to hear cases against officers that break military 

law, which bars soldiers from targeting or killing nonmilitants.  

Opposition activists, local media, and human rights activists reported that 

security forces killed individuals the government identified as dissidents and 

those who participated in protests against the government (see section 1.e). 

Opposition politician Robert Kyagulanyi, also known as Bobi Wine, reported on 

February 24 that a Uganda Police Force (UPF) truck assigned to the Rapid 

Response Unit (RRU) killed his supporter Ritah Nabukenya.  The UPF had 

deployed heavily in Kampala to block a Kyagulanyi political meeting with his 

supporters, and local media, citing eyewitness accounts, reported the police truck 

driver, upon seeing Nabukenya on a motorcycle taxi wearing red insignia 

associated with Kyagulanyi’s People Power political group, drove toward her, 

knocked down the motorcycle, and then ran over her.  Later that day the UPF 

released a statement saying Nabukenya fatally injured herself when her 

motorcycle taxi collided with another motorcycle as it attempted to overtake the 

police truck. The UPF stated it would investigate what happened and promised 

to review the roadside CCTV as part of its investigations.  Kyagulanyi demanded 

police release the CCTV footage of the incident, but on February 26, the UPF 
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declared the cameras at the location were faulty and had failed to record the 

incident.  At year’s end police had not revealed findings from its investigations.  

On February 25, Kyagulanyi reported that as his motorcade drove through 

Nansana Town on his way back from Nabukenya’s funeral, an officer attached 

to the military’s Local Defense Unit (LDU) shot into a crowd of his supporters, 

killing 28-year-old Daniel Kyeyune.  According a military spokesperson denied 

that an LDU officer was involved in the shooting and stated investigations had 

shown the assailant used a pistol, a firearm that he said LDU officers do not 

carry.  On March 18, Kyagulanyi released amateur cellphone video footage, 

which showed an LDU officer firing straight into the crowd of Kyagulanyi’s 

supporters, after which Kyeyune can be seen on the ground. A military 

spokesperson, upon seeing the footage, cast doubt on the video’s authenticity, 

adding that the military would study it further.  At year’s end the military had 

not released any findings from its investigations.  

Disappearance 

Local media reported several disappearances.  Officials of the opposition 

National Unity Platform party (NUP) said they could not account for dozens of 

their supporters whom they said the security agencies had arrested while 

participating in party activities. The government neither acknowledged the 

persons were missing nor complied with measures to ensure accountability for 

disappearances.  In addition, the UPF did not share any findings into the 2019 

disappearance of Kyagulanyi supporter John Bosco Kibalama, who remained 

missing.  

Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment 

The constitution and law prohibit such practices and it stipulates that any person 

convicted of an act of torture may receive a sentence of 15 years’ imprisonment, 

a monetary fine, or both.  The penalty for conviction of aggravated torture is life 
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imprisonment. Nevertheless, there were credible reports security forces tortured 

and physically abused suspects.  

Human rights organizations, opposition politicians, and local media reported that 

security forces tortured dissidents as punishment for their opposition to the 

government.  On April 24, local television stations showed images of opposition 

Member of Parliament (MP) Francis Zaake receiving medical treatment at the 

Iran- Uganda hospital in Naguru.  The UPF and Uganda Peoples’ Defence Forces 

(UPDF) had arrested Zaake at his home in Mityana District on April 19, accusing 

him of violating COVID-19 restrictions on public gatherings when he distributed 

food to his constituents. On May 6, Zaake told journalists that upon his arrest, 

UPF officers under the watch of Mityana District police commander Alex Mwine 

and regional police commander Bob Kagarura beat him with sticks and batons, 

kicked him on his head, and then tied his legs and hands to suspend him under 

the bench in the flatbed on a police pickup truck, which drove him to the 

headquarters of the Chieftaincy of Military Intelligence (CMI) in Mbuya.  He 

said CMI officials sprayed his eyes with an unknown liquid that created a sharp 

burning sensation, and then later beat him with a stick bearing sharp objects that 

tore his skin.  He said UPF officers then drove him to the Special Investigations 

Unit (SIU) offices in Kireka, where UPF officers kicked, slapped, and punched 

him while telling him to quit politics, quit opposing the government, and retire 

to business.  Zaake said his health deteriorated further while in detention, and on 

April 22, the UPF drove him to the Iran-Uganda hospital in Naguru for treatment.  

According to a Ministry of Internal Affairs document, the Iran-Uganda hospital 

found that Zaake had “blunt injuries on the forehead, earlobes, right and left of 

the chest, right side flank, right upper arm, right wrist, lower lip, left leg, and left 

leg shin.” On April 27, a court in Kampala ordered the UPF to release Zaake or 

arraign him in court.  That same day the UPF drove Zaake, dressed only in shorts 

and unable to walk, to a court in Mityana.  UPF officers carried him on a stretcher 

into the courtroom where a magistrate declined to hear the charges against Zaake 
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and ordered the UPF to take him to hospital for medical treatment.  The UPF, 

however, drove Zaake back to the SIU, where they detained him for another night 

and then released him on April 28. On May 6, the minister for internal affairs 

concluded that Zaake must have inflicted his injuries on himself “by knocking 

himself on the metal of the UPF police pickup truck.” On May 7, Zaake sued 

CMI commander Abel Kandiho, Mityana police commander Alex Mwine, SIU 

commander Elly Womanya, and three others for abusing him.  On September 3, 

the Office of the Director of Public Prosecutions (ODPP) exercised its 

constitutional right and took over Zaake’s private suit against the security 

officers.  Zaake told local media on September 3 that the ODPP had taken over 

the case in order to exonerate his abusers by putting up a dispirited prosecution, 

which would lead the court to issue an acquittal.  The trial continued at year’s 

end.  The ODPP also dropped its charges against Zaake on August 6.  

Civil society organizations and opposition activists reported that security forces 

arrested, beat, and killed civilians as punishment for allegedly violating 

regulations to combat the COVID-19 pandemic.  On March 18, the president 

announced restrictions to combat the COVID-19 pandemic, which included an 

indefinite closure of all schools and a ban on religious gatherings, which he 

would later expand to include a nighttime curfew, restrictions on public and 

private transport, and a closure of nonessential business (see section 2.d.).  The 

president instructed police and military to enforce the regulations.  Local media 

reported LDU and UPF officers indiscriminately beat persons they found outside 

after the nighttime curfew with sticks, batons, and gunstocks, maiming some and 

killing others. On May 13, LDU officers shot primary school teacher Eric 

Mutasiga in the leg and chest, as he pleaded with the officers not to arrest his 

neighbor, whom the officers had found selling food three minutes into a 

nighttime curfew. On June 8, Mutasiga died of the gunshot wounds at Mulago 

hospital.  The UPF stated it had arrested the LDU officers involved but declared 

Mutasiga was injured when he got into a scuffle with the security officers.  At 
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year’s end the UPF had not released details of its investigations into the killing. 

LDU and UPF personnel also attacked pregnant women who sought health care 

during periods when the government restricted use of public transport due to 

COVID-19.  

On April 4, local media reported that on the night of April 3, UPF, LDU, and 

UPDF officers had raided a community in Elegu Town, driven dozens of persons 

out of their houses, beaten them with sticks and iron bars, and forced them to 

remove their clothes, roll in the dirt, and for some specifically to rub the dirt on 

their genitals, accusing them of violating the curfew. The UPDF and UPF 

released statements condemning the actions and promised to prosecute the 

officers involved.  By year’s end the UPF and UPDF had not released findings 

from their investigations.  

Impunity was a problem, and it was widespread in the UPF, UPDF, the Uganda 

Prisons Service (UPS), and the executive branch.  The security forces did not 

take adequate measures to investigate and bring to account officers implicated in 

human rights abuses, especially in incidents involving members of the political 

opposition. The UPDF did not arrest or prosecute the LDU officer whom amateur 

cellphone video showed shooting into a crowd of opposition supporters and 

killing Daniel Kyeyune (see section 1.a.). Impunity was widespread because 

authorities gave political and judicial cover to officials who committed human 

rights violations.  While speaking on November 29 about the November 18-19 

protests, President Museveni directed police to investigate and audit the killings 

of 20 unarmed protesters struck by stray bullets, but not of the other 34 unarmed 

protesters, who he said were rioters (see section 1.e.). On August 22, President 

Museveni commended the UPDF’s Special Forces Command (SFC) officers 

who beat Kyagulanyi in August 2018.  Speaking at a police recruits graduation 

ceremony, Museveni stated: “I found the man (Kyagulanyi) had been beaten 

properly, in the right way. He boxed them, and they also tried to box back until 

they subdued him. I was surprised that the SFC people acted properly; it was 

self-defense and beyond self-defense they didn’t beat. It was in order.” The 

government also provided legal services to police and prison officers facing 
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charges of abuse in court. On September 23, the Attorney General’s Office sent 

one of its lawyers to defend UPS officer Philemon Woniala in a civil court case 

that lesbian, gay, bisexual, transgender, and intersex (LGBTI) persons filed 

against him in his individual capacity, accusing him of torture and inhuman 

treatment. The law bars government lawyers from defending officials sued in 

their individual capacity (see section 6).  On July 20, the UPDF instituted human 

rights refresher training courses for its LDU officers to increase respect for 

human rights.  

Prison and Detention Center Conditions 

Conditions in detention centers remain harsh and in some cases life-threatening. 

Serious problems included overcrowding, physical abuse of detainees by 

security staff and fellow inmates, inadequate food, and understaffing.  Reports 

of forced labor continued.  Most prisons did not have accommodations for 

persons with disabilities. The government operated unofficial detention facilities 

where it detained suspects for years without charge.  

Physical Conditions: Gross overcrowding remained a problem. On August 7, the 

UPS reported its prison population had risen from 59,000 to 65,000 in four 

months after security forces arrested numerous individuals for defying COVID-

19 restrictions.  The UPS said this population was more than three times its 

capacity, although other data from the nongovernmental organization (NGO) 

World Prison Brief showed the prison detainees held were actually at 375 percent 

of prisons’ capacity.  

Local NGOs and the UHRC declared overcrowding made the prisons a potential 

hotspot for the spread of COVID-19.  On May 18, local media reported that some 

UPF posts kept male and female detainees in the same cell, and others kept adult 

detainees together with child detainees. On November 13, UPF officers in Oyam 

District arrested six NUP party officials for violating COVID-19 restrictions at 

an election campaign rally and detained both female and male officials in the 

same cell.  

There were reports of deaths in prisons due to prison conditions.  On February 

20, local media reported that three pretrial detainees died in Atopi prison after 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
239 

 

they went to work on a prison farm despite reporting in the morning that they 

were ill. Prison authorities said they were carrying out postmortems to establish 

the causes of death but did not report the findings. Political prisoners faced 

different conditions from those of the general population. Zaake’s lawyers 

reported in April that UPF officers denied Zaake medical care.  

Administration: Authorities did not always carry out investigations into credible 

allegations of mistreatment.  The local civil society organization Human Right 

Awareness and Promotion Forum reported in June that UPS officials beat 

lesbian, gay, bisexual, transgender, and intersex (LGBTI) detainees on account 

of their sexual orientation. UPS officials denied this and declined to investigate 

(see section 6). Local media and human rights activists reported that the UPF, 

UPDF, CMI, ISO, and UPS denied access to visitors for some detainees held at 

official and unofficial detention facilities (safe houses) (see section 6).  

Independent Monitoring: The UPS reported in August that due to COVID-19 

restrictions, it stopped visitors from accessing prison facilities. The UPS, 

however, reported that prior to the COVID-19 pandemic, it allowed the local 

civil society organization African Center for Treatment and Rehabilitation of 

Torture Victims to conduct prison visits with advance notification; however, no 

independent monitors received access to any unregistered detention facilities or 

pretrial detention cells. The International Committee of the Red Cross declined 

to comment on whether it conducted prison visits during the year.  

Improvements: The UPS reported in August that the president had pardoned 

2,833 prisoners to decongest prisons and help prevent the spread of COVID-19, 

although this was only half the number of detainees that entered prison between 

March and August.  The pardoned detainees largely comprised convicts of petty 

offenses serving less than two-year sentences, mothers of infants, and convicts 

older than age 60.  The Ministry of Health donated four modern tuberculosis-

testing machines to the UPS, which improved the prisons’ capacity to quickly 

diagnose and treat the disease. 
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CHAPTER FIVE 

 

C H A R G E S  A N D  I N D I C T M E N T S  

A charge is a formal written accusation of an offence drawn up either by a police 

officer or a magistrate and signed by a magistrate to be used in a magistrate’s 

court as a basis for trial or preliminary proceedings. Where the charge is filed in 

the high court, it is called an indictment. A charge sheet is for the magistrate’s 

court as an indictment is for the high court. 

W H A T  I S  A N  I N D I C T M E N T ?  

An indictment is a formal written accusation of an offence drawn up and signed 

by the DPP and filed in the registry of the high court to be used as a basis for 

trial in that court.  

The purpose of the charge is to state concisely the offence the accused is alleged 

to have committed and also to bring to the accused ’s knowledge the nature of 

the offence brought against him or her in order for him to prepare his defence. 

The difference between a charge and an indictment is one of form and not of 

substance. Both charges and indictments must contain a statement of the offence 

committed and the particulars of that offence.358  

The legal provisions for framing charges and indictments are identical under 

Section 88 MCA359 and Section 25 TIA 360accordingly. Case law states that a 

                                                           
358 Section 85 of Magistrates Court Act (Cap 16) and Section 22 Trial on Indictments Act (Cap 

23). 
359 Cap 16 
360 Cap 23 
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trial without a charge is a nullity because the accused person would not know the 

case he is facing. Sir Udo Udoma stated in the case of Judagi & Ors v West Nile 

district Administration that the failure to frame a charge was a fundamental 

mistake and therefore the trial was declared a nullity. 

C O N T E N T S  O F  A  C H A R G E  A N D  A N  I N D I C T M E N T .  

A Charge just like an indictment consists of four parts;  

a) the commencement,  

b) the statement of offence,  

c) the particulars of offence and  

d) the conclusion. 

Section 85 of MCA and S. 22 of the T.I.A provide that every charge /indictment 

must contain a statement of the specific offence or offences with which the 

accused person is charged together with such particulars as may be necessary for 

giving reasonable information as to the nature of the offence charged. 

The rules governing the form of a charge and or indictment are set out in Section 

88 of the MCA and s. 25 of the T.I.A respectively. 

C O M M E N C E M E N T  

This states the place of the courts jurisdiction, indicate that the charge is preferred 

by the Uganda police, state the name of the police station, date when the charge 

is preferred, the police charge register no; CPS police charge no 01/06. 

The rules governing the form of a charge are set out under section 88 of the MCA 

and these rules are mandatory. 

a) A count of a charge shall commence with a statement of the offence, called 

the statement of the offence.361  

                                                           
361 S. 88 a) Magistrates Court Act (Cap 16), for an indictment, see s. 25 Trial on Indictments 

Act (Cap 23) 
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b) The statement of the offence shall describe the offence shortly in ordinary 

language, avoiding the use of technical terms, and without necessarily 

stating all the essential elements of the offence, and if the offence is one 

created by enactment shall contain a reference to the section of the 

enactment creating the offence. i.e murder, contrary to section 188 & 189 

of the penal code act cap 120.362   

c) After the statement of offence, particulars of the offence shall be set out 

in ordinary language in which the use of technical terms shall not be 

necessary. (the particulars inform the accused as to the circumstances- e.g 

time, place, conduct, subject matter of the crime which has thus been 

alleged against him) only those particulars as are necessary to give the 

accused reasonable information as to the nature of the charge363 

d) Where a charge contains more than one count, the counts shall be 

numbered consecutively i.e 1-20 there must be a reference of the law 

creating each offence.364  

e) Where an enactment constituting an offence states the offence to be the 

doing or the omission to do any one of any different acts in the 

alternative… may be stated in the alternative in the count charging the 

offence365  

f) when a person is charged with any offence under Sections 268-271 of the 

penal code i.e embezzlement, causing financial loss, it shall be necessary 

to specify the gross amount of property in respect of which the offence is 

                                                           
362 (S.88 b) MCA and s.25 b) T.I.A) 
363 S.88 C) of the Magistrates Court Act (Cap 16) and s.25 c) of the Trial on Indictments Act 

(Cap 23) 
364 S.88 e) of Magistrates Court Act (Cap 16)   and s.25 e) of the Trial on Indictments Act (Cap 

23) 
365 S. 88 f) of the Magistrates Court Act (Cap 16) and s. 25 f) of the Trial on Indictments Act 

(Cap 23) 
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alleged to have been committed and the dates between which the offence 

is alleged to have been committed without specifying particular items or  

exact dates. 366 

 

g) the full name and address of the accused must be contained on the charge 

sheet. It is desirable that his tribe or race, occupation, place of abode 

should also be inserted. The magistrate should always ensure that the 

name on the charge sheet is the name of the person standing before the 

court waiting to be charged.367  

h) it is sufficient to describe any place, time, thing, matter, act in a charge in  

ordinary language. The time of the offence need not be stated unless the 

time is relevant for the commission of the offence e.g in a charge of 

burglary; the time must be stated because it can only be committed in the 

night. 368  

i) the age of the accused is normally irrelevant and may not be stated unless 

known. It is however necessary to indicate the age in the particulars of 

offence where need arises e.g in a charge of defilement, the age of the 

victim is very important.369  

j) the marital status is not normally necessary but should be indicated in the 

particulars of the offence where need arises e.g on a charge of adultery by 

a man contrary to s.154 PCA, the woman with whom a man has sexual 

intercourse must be a married woman, therefore this fact must be stated. 

                                                           
366 S.88 i) of the Magistrates Court Act (Cap 16) and s.25 i) of the Trial on Indictments Act 

(Cap 23) 
367 (s.88 of the Magistrates Court Act (Cap 16) and s.25 m) of the Trial on Indictments Act 

(Cap 23), Yonasani Egalu v R [1942] 9 EACA 65.  
368 Section 88 o) of the Magistrates Court Act (Cap 16) and s.25 o) of the Trial on Indictments 

Act (Cap 23) 
369 Section 129, Penal Code Act (Cap 120) 
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e)  A Charge should be signed by the police officer preferring the charge 

before filing it in court as a means of authenticating it. After it has been 

filed, the magistrate should sign it before calling upon the accused to plead 

to it. 

G E N E R A L  R U L E S  O N  C H A R G E S  A N D  

I N D I C T M E N T S  

In Uganda vs Byaruhanga,370 it was held that the charge sheet should be signed 

by the police officer who brings it and the magistrate should not accept to 

proceed with the charge until it is signed. 

An indictment on the other hand must be signed by the director of public 

prosecutions under s. 26 and it must commence in the form stipulated under 

section 27 of the Trial on Indictments Act.371  

J O I N D E R  O F  C H A R G E S / I N D I C T M E N T S  

There are two aspects of joinder of charges; - charging more than one offence in 

one charge or indictment (joinder of offences) and secondly joining more than 

one accused in the same charge (joinder of persons). 

J O I N D E R  O F  O F F E N C E S  

The rule for joinder of offences is that where an accused person is alleged to have 

committed more than one offence, he may be charged in the same proceedings 

with all the offences provided that the offences are founded on the same facts or 

form part of a series of offences of the same or similar character.372  

Thus in order to join more offences than one in the same charge or indictment, it 

must be established that the offences were founded on the same facts, e.g if the 

accused successfully commits robbery on a passer-by and run away with the 

                                                           
370 (Criminal Session-2010/10) [2013] UGHCCRD 63 (16 October 2013) 
371 Cap 23 
372 S.86 (1) of the Magistrates Court Act (Cap 16) and s.23 (1) of the Trial on Indictments Act 

(Cap 23) 
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money, in the course of the escape, he is chased by a police man, whom the 

accused attacks in order to evade justice. Here there are two offences committed, 

robbery and assault on a policeman. Can these two offences be said to have been 

founded on the same facts? 

Secondly, more offences than one can be joined in one charge or indictment if 

they form part of a series of offences of the same or similar character. For 

example, if in the course of an armed robbery on a bank, the security guard at the 

bank is killed, then obviously the robbery and the killing can be said to have been 

founded on the same facts and can be joined in one charge. 

On the other hand, if one evening a man steals from a shop in kireka trading 

centre and the same evening he burgles the house of the Barclays bank manager 

which is 100 yards away and shortly thereafter he rapes a woman at mulago 

hospital. The question will be whether all these offences are founded on the same 

facts and therefore can be joined in one charge. These offences are definitely not 

founded on the same facts.  The next question will then be whether these three 

offences form part of a series of offences of the same or similar character. Theft 

and burglary may be of the same character the common fact being the accuser’s 

dishonest intention to acquire that which doesn’t belong to him. However, 

notwithstanding the proximity in time and distance, the offence of rape is 

different in character from the offence of theft. Rape is a sexual offence against 

morality whereas theft and burglary are offences against property. Therefore, it 

would be inappropriate to join the charge of rape with that of theft and burglary. 

It should be noted that where more than one offence is charged in a charge, a 

description of each offence so charged shall be set out in a separated paragraph 

of the charge called a count. 

In the case of R v DALIP SINGH (1943) EACA 121. 
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The appellant and another were charged with theft of property belonging to the 

Kenyan and Ugandan railways. In the second count, the appellant was charged 

and convicted of giving a bribe to a police officer in order to secure his release 

from arrest and prosecution for the theft. There was evidence that the bribe had 

been offered shortly after the arrest of the two men. 

On appeal to the CA it was argued that there had been an improper joinder of 

charges as the stealing and the bribery were not offences of a similar character 

nor were they founded on the same facts. 

It was held that although the two offences were different in character, they were 

founded on the same facts. The evidence adduced indicated that the bribe was 

offered within a very short time after the appellant and his counterpart were 

arrested. The test used in determining whether these offences were founded on 

the same facts was the proximity in time between the commissions of the two 

offences. It was noted that proximity in time mattered a lot. Section 86(3) of the 

MCA provides that where before trial or at any stage of the trial, the court is of 

the opinion that the accused person may be embarrassed in his or her defence by 

reason of being charged with more than one offence in the same charge the court 

may direct that any of the offences be tried separately. 

Joseph S/O Odoro v R (1954) 21 EACA 311 

It was stated that a possible embarrassment might be caused by charging a string 

of different offences in the same charge. It would be unfair to put a man on trial 

on an indictment containing 40 counts involving distinct charges of false 

pretences. 

 

AliKaeli v R (1932) 12 EACA 371 

It is a rule of practice that has become a rule of law that no other count can be 

joined to a count of murder or manslaughter except where the additional count is 
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based precisely on the same facts as the more serious charge, i.e where murder 

resulted from arson, the court may exercise its discretion and allow the charges 

to be tried together.373 

In AliKaeli v R (1932) 12 EACA 371 

The accused was charged with five offences. Two were for manslaughter, one 

for assaulting a police officer, another for drink driving and the last was for 

driving a defective motor vehicle. All these were arising out of a motor accident. 

It was held that no other count can be joined to a charge of murder or 

manslaughter and that the basis for this rule is that a trial on a charge of that 

nature was so serious and complicated that the defence should not be 

embarrassed by the necessity of having to deal at the same time with other 

matters. The court said that although this ought to be regarded as a rule of 

practice amounting to a rule of law, the failure to comply with it would not 

necessarily result in quashing the conviction unless the accused was prejudiced 

at his trial. If, however the additional charge is based precisely on the same facts 

as the more serious offence, for example, where murder resulted from arson, the 

court may exercise its discretion and allow the charges to be tried together. 

But under no circumstances can offences committed by two different individuals 

on different occasions at different places be joined in the same charge merely 

because the complainant is the same. Such misjoinder would no doubt, render 

the trial a nullity. 

J O I N D E R  O F  P E R S O N S / O F F E N D E R S  

S.87 of the Magistrates Court Act and S.24 of the Trial on Indictments Act 

provide that the following may be joined in one charge and may be tried together; 

                                                           
373 See Yowana Sebuzukira v Uganda (1965) E.A 684 
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a) transaction, i.e if two or more persons jointly commit robbery at a bank, 

they may be joined in one charge and tried together. 

b) Persons accused of an offence and persons accused of abetment, or of an 

attempt to commit that offence. i.e if A and his brother B get hold of a 

girl and throw her down. While A has sexual intercourse with the girl, B 

holds the girl’s legs to assist A. Both A and B can may be joined in one 

charge and may be tried together for rape. 

c) Persons accused of more offences than one of the same kind (that us to 

say, offences punishable with the same amount of punishment under the 

same section of the penal code act or any other written law) committed 

by them jointly within a period of twelve months. For example, if cattle 

raiders attack a village at night and several people are killed, all the 

raiders can be jointly charged and tried for the several murders. 

d) Persons accused of different offences committed in the course of the 

same transaction. In the case of Dalip Singh, it was stated that the test to 

be applied in order to determine whether different offences have been 

committed in the course of the same transaction is whether it was inherent 

in the acts constituting the offences, that from the very beginning of the 

earliest act the other acts were either in contemplation or necessarily 

arose there from, or whether from the very nature of the transaction in 

view, they formed component parts of one whole transaction. (Jackie, 

john and peter are muk students. They decide on one Sunday evening to 

go for drinks at Bermuda… Jackie drives back and on her way, she 

knocks a pedestrian, who is injured badly, john gets to the main gate and 

assaults the guard who refuses to open the gate for the trio after midnight, 

peter breaks complex window to let Jackie in since the custodian has 
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refused to open. (Jackie- grievous bodily harm, john assault, peter 

malicious damage to property) 

e) Persons accused of any offence under chapters 25 to 29 of the PCA 

f) Persons accused of any offence relating to counterfeit coin under chapter 

35 of the penal code act and persons accused of any other offence under 

the chapter relating to the same coin, or of abetment of or of attempting 

to commit any offence. 

It should be noted that if two or more persons are charged or indicted separately, 

they cannot be tried together even though they are indicted of the murder of one 

and the same person. Such a trial would be a nullity. 

In Uganda vs Yokasafati Edopa & 8 others374 It was held that a misjoinder of 

persons is a mere irregularity and cannot be treated as having the effect of making 

the trial a nullity. A nullity can not be rectified and it will lead to the quashing of 

the conviction. 

A L T E R N A T I V E  C H A R G E S  

An alternative charge is an additional count laid against the accused in the same 

charge where the prosecution is not certain of which offence the facts of the 

offence will support. The matter is then left in the hands of the court to decide 

which of the two counts the evidence supports. For example, where the 

prosecution is not sure whether the conduct of the accused amounts to theft of 

property or obtaining that property under false pretences, since the two offences 

are of the same character, one can be charged as an alternative to the other. The 

commonest example of alternative charges is found in cases of theft with 

alternative count of receiving stolen property. It should be noted that the 

                                                           
374 [1977] HCB 3 
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alternative charge must be formally charged as an alternative charge. In the case 

of Harry Isiko v Uganda.375  

It was held that the whole purpose of a criminal trial with its charges and 

particulars is to avoid surprise. Failure by the prosecution to formally charge as 

an alternative charge the offence of theft on the charge sheet, clearly prejudiced 

the accused as he had no way of knowing what he was to defend. The proper 

procedure should be to add the theft charge formally as an alternative to the 

charge of false pretence.  

It should further be noted that a conviction on the alternative count can only be 

entered if the prosecution fails to prove the main count. In the case of Wanda 

Alex and two others v Uganda,376 it was held that a conviction on the alternative 

count of murder, when the judge had already entered a conviction on the main 

count of robbery was an error in law. 

Point of emphasis, an accused cannot be convicted on both the main count and 

its alternative; the court has to make a choice on one of them if a conviction is to 

be entered and then no finding is made on the other count. The accused can of 

course be acquitted of both if the prosecution fails to prove any of them. 

D E F E C T S  I N  C H A R G E S  A N D  I N D I C T M E N T S  

A defect in a charge or indictment may come about either because of a failure to 

comply with the rules of framing charges or indictments under Section 88 M.CA 

and Section 25 T.I.A, or as a result of a mis joinder of offences or persons. 

However, whatever error or defect there may be, the validity of the proceedings 

cannot be questioned unless such error is material to the merits of the case and 

involves a miscarriage of justice. 

                                                           
375 SCCA No 4 of 1993. 
376 SCCA No 42 of 1995 
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In the case of Uganda v Borespeyo Mpaya,377 it was stated that a miscarriage of 

justice occurs where by reason of a mistake, omission or irregularity in trial, the 

appellant has lost chance of acquittal which was otherwise open to him. 

In the case of Uganda Vs Dickens Elatu and another,378 the two parties were 

charged under the following charge sheet. 

Statement of offence 

Adultery contrary to section 150 A (1) and (2) of the penal code. 

Particulars of offence 

Count no 1. Dickens Elatu on the 22nd day of October 1971, at oyama village, 

k’do subcounty, kaberamaido county in the Teso district, you were found 

committing adultery with Bibiyan Akello, a married woman not being your wife. 

Count no II. Bibian Akello on the 22nd day of October 1971, at oyama village, 

k’do subcounty, kaberamaido county in the Teso district, you were found 

committing adultery with Dickens Elatu, not being your husband. 

What are the defects in this charge? 

While accepting this as an irregularity, the learned judge held that it did not 

occasion a miscarriage of justice. The accused was not in anyway misled as to 

the nature of the offences with which they were charged. There was therefore no 

miscarriage of justice. 

D U P L I C I T Y  O F  C H A R G E S  

A charge whish is duplex is defective and may be bad in law if the defect cannot 

be cured by correction of otherwise. If two or more offences are included in one 

count, the charge is bad for duplicity because only one offence can be charged 

in a count. Two or more offences can be charged in one charge provided they are 

contained in separate counts. For instance, if the accused has assaulted two 

                                                           
377 [1975] HCB 245 
378 HC Revision Case No.71 of 1972. 
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persons at the same time, the accused may be charged with the assault of the two 

persons in the same charge, but the assault on each person is to be charged in a 

separate count because assaulting any person is a complete and separate offence 

even if committed in the same transaction. Similarly, if two accused persons 

assault a person on two different occasions, they can not be charged in one count 

or same charge sheet, but in separate charge sheets so that each person will be 

tried separately. It is therefore clear that a charge is bad for duplicity if it contains 

a misjoinder of counts or offences, or a misjoinder of persons or offenders. 

U N N E C E S S A R Y  C H A R G E S .  

A) ATTEMPTS: 

Where a person is charged with having committed an offence, it is not 

necessary to add a count for attempt to commit the same offence since he 

can be convicted of attempt.379  

B) ACCESSORY AFTER THE FACT 

When a person is charged of an offence, he may be convicted of being an 

accessory after the fact to the commission of the offence even without being 

so charged in accordance with Section 147 of the Magistrates Court Act380 

and Section 89 Trial Indictments Act.381 

C) MINOR AND COGNATE OFFENCE 

Where a person is charged of an offence and facts are proved which reduce 

it to a minor cognate offence, he may be convicted of the minor cognate 

offence although he wasn’t charged with it.382 The offence must be both 

minor that is of less gravity and cognate that is, of the same kind, nature, 

genus, or species. For instance, a person charged with murder, may be 

                                                           
379 Section 146 Magistrates Court Act (Cap 16), Section 88 Trial on Indictments Act (Cap 23) 
380 Cap 16 
381 Cap 23 
382 Section 145 Magistrates Court Act (Cap 16), Section 87 Trial on Indictments Act (Cap 23) 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
253 

 

convicted of manslaughter, a person charged with robbery may be convicted 

of theft, a person charged with assault occasioning actual bodily harm may 

be charged with common assault.383  

A M E N D M E N T  O F  C H A R G E S / I N D I C T M E N T S  

A magistrate is given power under Section 132384 to amend a charge if he is 

satisfied that no injustice or prejudice will be caused to the accused. The power 

may be exercised under any of the following circumstances; 

a) where the evidence discloses an offence other than the offence with 

which the accused is charged 

b) where the charge is defective in a material particular. (A defective charge 

is one that is imperfect.)385  

c) Where the accused desires to plead guilty to an offence other than the 

offence with which the accused is charged 

Then the court, if it is satisfied that no injustice will be caused to the accused 

thereby, may make an order for the alteration of the charge by way of its 

amendment or by the substitution or addition of a new charge as it thinks 

necessary to meet the circumstances of the case. 

Under S.132 (2) of the Magistrates Court Act,386 where the charge is altered, the 

call shall thereupon call upon the accused person to plead to the altered charge. 

The accused will have a right to give or call such further evidence on his or her 

behalf as he or she may wish. 

The amendment of the charge is made at the request of or application of the 

prosecutor and the court has discretion to permit the amendment before judgment 

is pronounced. The court can amend a charge at any stage of the trial, even after 

                                                           
383 See Ndecho v R 1951 18 EACA 171, R v Mayanja 6 ULR  11. 
384 Magistrates Court Act (Cap 16) 
385 Uganda vs Dickson Elatu. HC Revision Case No.71 of 1972. 
386 Cap 16 
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the close of the case for the defence provided no injustice is caused to the 

accused.387  

Amendments should be limited to periods before judgment is pronounced 

otherwise grave injustice would be caused to the accused by having to re open 

the case after a verdict of an acquittal. 

In Maulidi Abdulla Chengo v R, 388a new charge which carried a more sever 

penalty than the original charge was substituted at the close of the case for the 

defence. It was held that such substitution at such a late stage of an entirely new 

charge for a more serious offence couldn’t be said to have been made without 

injustice to the appellant. 

Look at s.132(6) of the Magistrates Court Act (Cap 16), the prosecution may be 

ordered by the court to pay costs incurred to the accused owing to the alteration 

of the charge. 

 

 

 

 

 

 

 

 

 

 

 

                                                           
387 See S.50 and s.51 Trial on Indictments Act for alteration of indictments 
388 Maulidi Abdulla Chengo v R 
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CHAPTER SIX 

C R I M I N A L  P R O F I L I N G  

One of the more widely recognized and practiced sub specialities within 

criminology is that of criminal profiling. It has a long history, as detailed in 

Turvey (2008a). It also boasts a small library of distinct literature, with different 

methods and subspecialities all its own. Criminal profiling is a practice that has 

seen increasing popular and media attention over the past several decades. It has 

been depicted in popular fic- tion such as films like Silence of the Lambs (1991) 

and television programs like Criminal Minds (2005–present). It has also been 

applied in a number of high profile cases, including the “Washington Snipers” 

(see Turvey and McGrath, 2005, for an extended discussion of profiling and the 

media in the D.C. Sniper case). As a result, students of criminology commonly 

express an interest in studying criminal profiling with a view to becoming 

profilers themselves. At the same time, many professionals, including 

criminologists and psycholo- gists, have rather abruptly entered the field by 

hanging out shingles proclaiming related areas of expertise. The resulting student 

push and practitioner pull have made it a subject of keen interest, but confusion 

remains among many. So while advances have been made in the field and interest 

is high, there is still much debate about the efficacy of profiling and even 

fundamental educational standards. It is the purpose of this chapter to present an 

overview of criminal profiling and what it involves in relation to the forensic 

criminologist.  
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First, we will examine what criminal profiling is, what its goals are, what is 

necessary to complete a profile, as well as the ways in which a profile may assist 

with inves- tigations. Second, we will discuss the logic and reasoning utilized by 

profil- ers, including the basic theories behind practical approaches to profiling, 

the differences between inductive and deductive logic, and the methods that use 

them. Next, we will address the main types of profiling, discuss their strengths 

and criticisms, and touch on the background knowledge required by the pro- filer 

to use each of these methods. Finally, we will address the educational 

requirements of the profiler and comment on the appropriate pathways nec- 

essary within university, the importance of the Socratic method as it relates to 

studying specific cases, and issues with undertaking short courses. We will also 

discuss those areas in which the criminologist may be able to provide profil- ing 

advice, as well as the perils and pitfalls doing so may present. First, we turn to a 

broad introduction of profiling, examining definitional issues, goals, and the like. 

 Trial Phase: A stage of criminal profiling that involves providing information 

about a crime or series of crimes for which there is a suspected offender. Victim 

Exposure: The amount of exposure to harmful elements experienced by a victim. 

Victimology: An examination of all aspects of a victim’s life, including lifestyle, 

hobbies, habits, friends, enemies, and demographic features. 

What is Criminal profiling?  

Although the practice of criminal profiling has been documented for centuries in 

different forms (Turvey, 2008a), the term offender profiling was first put into 

regular use by a small group of FBI analysts. They used it to describe the process 

of making inferences about offenders’ characteristics from their actions during a 

crime (Canter, 1995). In its most basic form, criminal profiling is an investi- 

gative tool that discerns offender characteristics from the crime scene and the 

behavior of the offenders. It is an inferential process that involves the analysis of 
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offender behavior, their interactions with the crime scene and the victim, and 

their choices during the crime (Petherick, 2003). Despite its appearing in many 

of the early works on profiling, the FBI no lon- ger uses the term criminal 

profiling. This term and others like it, such as criminal personality profiling and 

psychological profiling, have been deliberately replaced by the general term 

criminal investigative analysis (CIA). This newer term covers profiling and a 

number of other services: indirect personality assessments; equivocal death 

analysis (otherwise known as psychological autopsy, meaning determining from 

information and evidence gathered whether a death was accidental, natural, 

suicide, or homicide); and trial strategy. Regardless of the change in labeling, the 

FBI’s methods in this regard remains unchanged. The process of criminal 

investigative analysis will be discussed in more detail in the inductive methods 

section later. 

G O A L S  O F  C R I M I N A L  P R O F I L I N G   

Irrespective of the nomenclature used to describe it, or the actual processes uti- 

lized, all methods of profiling have a similar goal. Throughout its application 

across time, profiling has been designed to help law enforcement develop a 

viable suspect pool in unsolved crimes, either by narrowing an extensive list of 

suspects to a small and more manageable group, or by providing new areas of 

inquiry389. As noted by Napier and Baker390, “the purpose of offender profiling 

is to supply offender characteristics to help investigators narrow the field of 

suspects based on the characteristics of the crime scene and initial investigative 

information.” It is not the goal of profiling to identify a particular person or to 

give his or her identity. Douglas, Ressler, Burgess, and Hartman, 1986), and 

                                                           
389 Homant and Kennedy, 1998 
390 2005, p. 615 
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Muller (2000) notes that the profile will rarely be so accurate as to suggest a 

certain individual as being responsible.  

It has been demonstrated that the newer term was developed to distinguish FBI 

“profilers” from psychologists with actual education in the behavioral sciences, 

as well as to facilitate courtroom admissibility of profiling conclusions391 

Nor should it, as determining guilt or innocence of any individual is the task of 

the trier of fact, not the profiler. Petherick and Turvey392 identify two main 

phases of profiling, divided by their goals and priorities. The first is the 

investigative phase, which involves dis- cerning features of the unknown 

offender for the known crime. It is this phase that will be most aligned to 

stereotypical notions of profiling. In the investiga- tive phase,  

there are seven primary goals (p. 138):  

1. Evaluate the nature and value of forensic and behavioral evidence to a 

particular crime or series of related crimes  

2. Reduce the viable suspect pool in a criminal investigation  

3. Prioritize the investigation into remaining suspects  

4. Link potentially related crimes by identifying crime scene indicators and 

behavior patterns (i.e., modus operandi [MO] and signature)  

5. Assess the potential for escalation of nuisance criminal behavior to more 

serious or more violent crimes (i.e., harassment, stalking, voyeurism)  

6. Provide investigators with investigatively relevant leads and strategies  

7. Help keep the overall investigation on track and undistracted by offering fresh 

insights. 

The second phase identified is the trial phase, which involves providing 

information about a crime or series of crimes for which there is a suspected 

                                                           
391  Turvey, 2008a. 
392 2008a 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
259 

 

offender. A profile can be useful at this stage of an investigation because it can 

assist in developing proper interview and interrogation strategies among other 

things; further, a profile may be used in court as expert evidence to argue for 

aggravating circumstances and the like, sometimes meaning the dif- ference 

between life-imprisonment and death penalty cases. Therefore, during the trial 

phase of an investigation, a profiler’s goals are to393: 

1. Evaluate the nature and value of forensic and behavioral evidence to a 

particular crime or series of related crimes  

2. Develop interview or interrogation strategies  

3. Help develop insight into offender fantasy and motivations  

4. Develop insight into offender motive and intent before, during, and after the 

commission of a crime (i.e., levels of planning, evidence of remorse, 

precautionary acts, etc.)  

5. Link potentially related crimes by identifying crime scene indicators and 

behavior patterns (i.e., MO and signature)  

The goals of profiling may also be dictated in part by the type of crime being 

profiled and by the needs of the investigative team requesting help.  

Also, some crimes are more suited to profiling than others. Therefore, it is also 

necessary to consider the types of crimes that profiling might assist in and 

whether a case requires the use of what may be an expensive and time- 

consuming tool. Generally, it is noted that profiling is most suited to crimes 

involving psy- chopathology, or where there is some evidence of psychological 

dysfunction, 394 or in crimes of a sexual nature because they involve more 

interaction between the offender and the victim395. Such crimes typically involve 

                                                           
393 Petherick and Turvey, 2008a, p. 138: 
394 McCann, 1992; Pinizzotto, 1984 
395 Nowikowski, 1995 
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murder, rape, arson, and bombing but may also include anonymous letter writing 

(Davis, 1999; Homant, 1999; Strano, 2004) and other crimes of an unusual, 

bizarre, violent, sexual or repetitive in nature (Cook and Hinman, 1999; Geberth, 

1981; Palermo, 2002; Royal Canadian Mounted Police, 2005; Strano, 2004). It 

has also been used in hos- tage negotiations and threats (Davis, 1999; Douglas 

and Hazelwood, 1986) and assessing suicidality (see Canter, 1999; Homant and 

Kennedy, 1998; La Fon, 2002). Teten (1989, pp. 366–367) provides this poignant 

commen- tary, summing up the issue nicely: 

Therefore, while it is theoretically possible to prepare an accurate profile of the 

perpetrator in any type of crime, it is not feasible. Psychological profiling should 

be utilised only in those types of crimes where the crime-scene investigation is 

as complete and thorough as possible. 

As a practical matter, this procedure can be expected to provide usable data in 

only a few highly specific types of crimes. Even then, it is totally dependent upon 

the psychological value of the evidence collected. Most of the offences, to be 

appropriate for profiling, must feature some form of overt sexual activity or a 

loss of contact with reality. Generally speaking, the types of crimes in which 

profiling has been most successful include: 

Homicides that involve sexual activity, or appear to be sex related Forcible rapes 

Sexual molestations Indecent exposures Some forms of arson Homicides 

involving the parents, children or a majority of the members of a family Deaths 

by hanging These are not the limits of the application of profiling, however, and 

it has also been applied to more esoteric areas, such as intrusion management in 

computer security (see Schlarman, 1999), threat management in stalking  (see 

Petherick, 2008), and premises liability in civil actions. Regardless of the fact 

that profiling can be and has been used to understand a broad range of criminal 

behaviors, it should be noted that the goals of profiling remain consistent—to 
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narrow the suspect pool, provide new areas of inquiry, keep the investigation on 

track and undistracted, and understand the behaviors more completely. 

I N P U T S  A N D  O U T P U T S  O F  C R I M I N A L  

P R O F I L I N G  

To successfully complete a profile in a given case, a variety of information may 

be required, depending on the method used. This ranges from statistical data 

regarding past crimes, to physical evidence and witness statements, to the 

reconstruction and interpretation of offender behavior. Ostensibly, the more 

complete this information, the more accurate profiling inferences can be. If the 

information is incomplete or incorrect, depending on the profiling method used, 

certain characteristics may be impossible to determine; at the very least it may 

seriously undermine the veracity of the conclusions. Therefore, it is gener- ally 

true that more information is better. For example, the first stage of the FBI 

method is profiling inputs, and describes those elements necessary to compile 

the assessment.396 These elements include a complete synopsis of the crime, 

location, weather conditions, and complete victim information including 

domestic setting, employment, reputation, and criminal history. Forensic 

information relevant to the crime is also necessary; autopsy reports, photographs 

and toxicology, as well as crime scene photographs of the area and crime scene 

sketches to help provide an overall picture.  

However, it may not be said that a limited amount of evidence will produce a 

limited profile in every case. Some profilers show constraint with the information 

or outputs they provide in their profiles, whereas others are considerably more 

liberal in their estimates. This liberalism is typical of inductive methods which 

focus more on offense generalizations, and not necessarily on the avail- able 

evidence, resulting in a broader range of characteristics offered. Inductive 

                                                           
396 see Douglas, Ressler, Burgess, and Hartman, 1986 
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methods will be discussed thoroughly later. Turvey397 is an example of someone 

who is more conservative in his approach. He argues that in most cases, during 

the investigative phase only about four relevant offender characteristics can be 

deductively inferred from crime scene behavior. These are Criminal Skill, 

Knowledge of the Victim, Knowledge of the Crime Scene, and Knowledge of 

Methods and Materials.  

Although other characteristics are potentially inferable, they are considered less 

relevant to investigative needs by virtue of failing to narrow the suspect pool or 

failing to discriminate from the general public, thus not allowing for new avenues 

of inquiry to be proposed. However, Turvey398 notes that although only four 

characteristics are relevant to determining a suspect, after that person is located 

(during the trial phase), there will be additional ques- tions of forensic interest 

regarding the crime scene and offender that may be of further value to the court. 

At the other end of the spectrum is Geberth399, who provides an exhaus- tive list 

of those things he believes can be determined from the crime, including:  

1. Name  

2. Age  

3. Sex  

4. Race  

5. Height and weight  

6. Marital status a. Children, ages and sex b. Wife, pregnant and recent birth  

7. Education level  

8. Socioeconomic status  

9. History of, and type of, sexual problems  

                                                           
397 (2008b) 
398 (2008b) 
399 (1996) 
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10. Physical abnormalities and/or defects such as a. Acne, speech impediment, 

obese, walks with a limp, etc.  

11. Residence, condition of, etc.  

12. Automobile, condition of, etc.  

13. Behavior including any noticeable change recently and describe  

14. Mannerisms and personality  

15. Employment, recently laid off? Skills associated with job?  

16. Day or night person?  

17. Users of drugs or alcohol, recent increase?  

18. Dress, sloppy or neat? Type of clothing?  

19. Known to carry, collect, or display weapons? What type?  

20. Rigid versus flexible personality  

This list is consistent with Ault and Reese (1980) and O’Toole (2004), who 

provide exhaustive lists of inferable offender traits and emotional states, cov- 

ering almost every facet of their past, present, and future.  

It should be noted, however, that the means for inferring these broader and less 

investigatively relevant traits is typically through comparison to past offenders 

who commit- ted similar crimes, and not through a process of case-based 

deduction. The problems inherent in this process will become clear in the 

following section discussing how profilers may render their findings. 

L O G I C  A N D  R E A S O N I N G  I N  T H E  M E T H O D S  O F  

C R I M I N A L  P R O F I L I N G   

The following sections will briefly introduce readers to the logic and reason- ing 

used within profiling before covering the major approaches to profiling that are 

available. Far from being an in-depth exposition, these sections seek to provide 

readers the necessary and relevant points of each. For a more in-depth treatment 
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of these matters, readers should consult Petherick (2003), Petherick (2005), and 

Petherick and Turvey (2008b). 

Logic and Reasoning  

Before considering the different methods of criminal profiling, we need to can- 

vass some fundamental issues related to logic and reasoning. The reason is that, 

regardless of profiling method used, they differ most according to the way in 

which the final conclusion is rendered. It could be said that there are 

predominantly two types of logic used: the first is inductive and the second is 

deductive. Inductive methods are those relying on statistical or correlational 

reasoning, and these methods will be discussed forthwith. The final method, 

Behavioral Evidence Analysis, is deductively oriented and will be discussed in 

“Deduction: The Suggested Approach” section later. The science of logic is 

variously defined, and in the broadest sense it is the process of argumentation. 

As Farber (1942, p. 41) argues, logic is “a unified discipline which investigates 

the structure and validity of ordered knowledge.” According to Bhattacharyya 

(1958, p. 326): 

Logic is usually defined as the science of valid thought. But as thought may mean 

either the act of thinking or the object of thought, we get two definitions of logic: 

logic as the science (1) of the act of valid thinking, or (2) of the objects of valid 

thinking. Stock (2004, p. 8) suggests: 

Logic may be declared to be both the science and the art of thinking. It is the art 

of thinking in the same sense in which grammar is the art of speaking. Grammar 

is not in itself the right use of words, but a knowledge of it enables men to use 

words correctly. In the same way a knowledge of logic enables men to think 

correctly or at least to avoid incorrect thoughts. As an art, logic may be called 

the navigation of the sea of thought. It is the purpose of logic to analyze the 

methods by which valid judgements are obtained in any science or discourse, 
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which is met by the formulation of general laws that dictate the validity of 

judgements (Farber, 1942). Without a solid foun- dation in logic and reasoning, 

the criminologist cannot proceed competently. 

I N D U C T I V E  C R I M I N A L  P R O F I L I N G   

An inductive argument provides a conclusion (or offender characteristic) that is 

made likely, or a matter of probability, by offering supporting argumentation. In 

profiling, this support often includes things like physical and behavioral 

evidence, research findings, or even profiler experience and expertise. A good 

inductive argument will provide strong support for the conclusion offered, but 

this still does not make the argument necessarily correct. In reality, even the best 

inductive argument is a generalization, hypothesis, or theory awaiting ver- 

ification through testing (Turvey, 2008a). Although inductive generalizations 

may be true in some—even many—cases, there is no way to guarantee that they 

will apply to the case being profiled. A key identifying feature of inductive 

profiles is the use of qualifiers, such as probably, may be, or typically, among 

others, highlighting the probabilistic nature of the assessment. For example, 

crime figures from the United States (Federal Bureau of Investigation, 2002) 

provide that approximately 90% of offenders who committed murder in that year 

were male. Even though this relationship is relatively strong, it still does not 

mean that a male will have committed every homicide in that year. As it stands, 

this statistic could be used to make the inductive argument that an offender in a 

given case is more likely, or even probably, a male, all else being equal. That is, 

a profiler using an inductive method may state “the offender in this case is most 

likely male.” However, this argument based on nationwide statistics could very 

easily be wrong. This happens because in the examination of individual cases, 

all things are not equal. The likelihood of an offender being male changes based 

on a variety of factors, including the type of offense, the type of weapon used, 
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and the sex of the victim, to name but a few, and even taking these things into 

account does not guarantee the accuracy of the predicted characteristic (in this 

case, the sex). Therefore, looking narrowly at just the issue of male versus female 

homicide offenders doesn’t accurately reflect the complexity that will exist in 

the context of a real case. Apart from context, two of the issues which may 

seriously impact on the gener- alizability of any statistical data used to generate 

inductive theories are sample size and research methodology. This is perhaps 

best illustrated by a specific FBI study (Burgess and Ressler, 1985) that 

originally set the stage for the sub- sequently developed method of profiling. The 

study, which was the basis for the FBI’s entire profiling method, involved only 

36 offenders (not all of whom were serial offenders). Furthermore, the 

methodology of the study was heavily criticized by the peer reviewers who 

noted, among other things, small sample size (Burgess, 2003) and a lack of inter-

rater reliability (consistency between dif- ferent individuals rating the offender) 

(Fox, 2004). Others have been critical of this study as well, with Canter (2004, 

p. 6) noting that “the FBI agents conduct- ing the study did not select random or 

even a large sample of all offenders.” 

The FBI, being very much aware of the limitations of its inductive profiling 

methods, provides more than a qualifier with its criminal investigative analysis 

reports (profiles). It actually goes so far as to provide a broad disclaimer at the 

beginning of each investigative profile. While the wording may vary, the theme 

is consistent, with the following example being representative (Vorpagel and 

Harrington, 1998, p. 62): 

It should be noted that the attached analysis is not a substitute for a thorough and 

well-planned investigation and should not be considered all inclusive. The 

information provided is based upon reviewing, analysing, and researching 

criminal cases similar to the case submitted by the requesting agency. The final 
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analysis is based upon the probabilities, noting, however, that no two criminal 

personalities are exactly alike, and therefore the offender at times may not always 

fit the profile in every category. This standard FBI disclaimer signals the 

weakness of purely inductive profiling methodologies. 

Inductive methods of Criminal profiling  

The following is a basic primer on the major forms of inductive profiling 

methodology. 

Criminal Investigative Analysis Without doubt, the best known method of 

criminal profiling is that of the FBI, known variously as criminal investigative 

analysis (CIA) and crime scene analysis. This approach arose primarily from the 

study mentioned previously, which was conducted between 1979 and 1983, with 

the research focus on the development of typologies from an examination of 

various features of crimes perpetrated by incarcerated sexual murderers (see 

Burgess and Ressler, 1985). The goal was to determine whether there are any 

consistent features across offenses that may be useful in classifying future 

offenders (Petherick, 2005). A number of publications have arisen from this 

original research, includ- ing Burgess, Hartman, Ressler, Douglas, and 

McCormack (1986); Ressler and Burgess (1985); Ressler, Burgess, and Douglas 

(1988); Ressler, Burgess, Douglas, Hartman, and D’Agostino (1986); and 

Ressler, Burgess, Hartman, Douglas, and McCormack (1986). 

The study resulted in an organized/disorganized dichotomy, which became the 

FBI profiling method. This dichotomy classifies offenders by virtue of the level 

of sophistication, planning, and competence evident in the crime scene. An 

organized crime scene is one with evidence of planning, where the victim is a 

targeted stranger, the crime scene reflects overall control, there are restraints 

used, and aggressive acts occur prior to death. This suggests that these offenders 

are organized in their daily life with the crime scene being a reflection of their 
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personality, meaning they will be average to above average in intelligence, be 

socially competent, prefer skilled work, have a high birth order, have a controlled 

mood during the crime, and may also use alcohol during the crime. A 

disorganized crime scene shows spontaneity, where the victim or location is 

known to the offender, the crime scene is random and sloppy, there is sudden 

violence, minimal restraints are used, and there are sexual acts after death. These 

characteristics are again suggestive of the per- sonality of these offenders, with 

disorganized offenders being below average in intelligence, being socially 

inadequate, having a low birth order, having an anxious mood during the crime, 

and involving the minimal use of alcohol during the offense. Despite having 

these mutually exclusive classifications, it is generally held that no offender will 

fit neatly into either category, with most offenders being somewhere between the 

two; these offenders are called “mixed.” 

Despite suggestions that the organized and disorganized terminology was an 

outgrowth of the study conducted in the late 1970s and early 1980s and pub- 

lished in 1985, it had actually been in use for some time. The terminology first 

appeared in its original form of organized nonsocial and disorganized asocial in 

“The Lust Murderer” in 1980 (see Hazelwood and Douglas, 1980). As such, the 

study is best thought of as further developing an existing concept rather than 

generating a new one. 

Like virtually all the profiling methods, CIA is composed of a number of steps 

or stages in which information about the offense is gathered, and determi- nations 

are made about its relevance and meaning. Despite the fact that an articulated 

methodology is available, there is much anecdotal evidence to suggest that 

protagonists of the FBI method do not adhere strictly to all steps or stages. 

Furthermore, many FBI employed and trained “profilers” are generally not 

qualified to perform certain analyses proposed as part of the method (for 
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example, crime scene reconstruction; see Chisum, 2000; Superior Court of 

California, 1999). In theory, CIA is a six-step method, though in reality it is five 

steps with the sixth step involving the arrest of an offender if one is identified. 

These first five steps are profiling inputs, decision process models, crime 

assessment, criminal profile, and investigation. The final phase (ostensibly the 

sixth) is apprehension. Douglas and Burgess (1986, p. 9) suggest a seven-step 

process that is “quite similar to that used by clinicians to make a diagnosis and 

treatment plan.” These seven steps are: 

Evaluation of the criminal act itself  

 Comprehensive evaluation of the specifics of the crime scene(s)  

 Comprehensive analysis of the victim  

 Evaluation of preliminary police reports  

 Evaluation of the medical examiner’s autopsy protocol  

 Development of profile with critical offender characteristics; and 

 Investigative suggestions predicated on the construction of the profile. 

The FBI method is one of the most prevalent today; however, despite (or per- 

haps owing to) its widespread use, this method of profiling has suffered the most 

criticisms, including: 

 The mythology of the FBI profiling unit has led some to suggest the hype 

is ill deserved (Jenkins, 1994) and enjoys little in the way of a scientific 

framework or scrutiny (Canter, Alison, Alison, and Wentink, 2004).  

 Its popularity may be a function of simplicity in that it requires little or 

no training or knowledge to apply the prefabricated offender templates to 

current cases (Petherick, 2005; Turvey, 2008a).  

 A number of case dynamics might influence the level of organization or 

disorganization evident in a case. This includes evidence dynamics, an 
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offender under the influence of controlled substances, an interrupted 

offense, anger-motivated offenses, or staged crimes (Turvey, 2008a). 

 The method simply reduces offender behavior to a few observable 

parameters (Turvey, 2008a). 

 The original study on 36 offenders was considerably flawed and 

criticized heavily by the peer reviewers (Fox, 2004).  

 The classifications were seemingly made on the basis of information 

about the offenders and the crime scene involved (Homant and Kennedy, 

1998) according to the offenders themselves.  

 Most offenders will be neither organized nor disorganized, but will fall 

somewhere between the two extremes (Ressler and Schachtman, 1992) 

although this “mixed” category is less helpful to investigators because 

this decreases discrimination between types of offenders (Baker, 2001) 

and presents a problem because the two categories are supposedly 

discrete.  

 The casework of FBI profilers has been heavily criticized in individual 

cases (see Darkes, Otto, Poythress, and Starr, 1993; Fox and Levin, 1996; 

Investigations Subcommittee and Defense Policy Panel of the Committee 

on Armed Services, 1990; Kopel and Blackman, 1997; Thompson, 1999; 

Turvey, 2008a). As a conclusion to criminal investigative analysis, let us 

consider the skills required in various domains to be able to apply this 

model. The following chart outlines possible background knowledge and 

experience which may be necessary to profiling, and whether it is 

required for this method specifically. A similar chart will be used to 

describe the background knowledge necessary to apply each method, to 

assist in conceptualizing and comparing the abilities and strengths of 

profilers using various types of profiling: Background requirement 
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Research Unnecessary Law enforcement affiliation Helpful Psychology 

Helpful Investigative Helpful Forensic knowledge Helpful Analytical 

logic Unnecessary Diagnostic Evaluations Diagnostic evaluations (DEs) 

do not represent a single profiling method or approach, but instead are 

generic descriptions of the services offered by psy- chologists and 

psychiatrists relying on clinical judgment in profiling offenders (Bradley, 

2003). These evaluations are done on an as-needed basis (Wilson, 

Lincoln, and Kocsis, 1997) usually as one part of a broad range of 

psychological services offered by that individual. Historically, some of 

the earliest examples of profiling available are diagnostic evaluations, 

and prior to the formation of the FBI’s Behavioral Sciences Unit, police 

sought the advice of psychologists and psychiatrists on particular crimes 

with varying results (Towl and Crighton, 1996). In modern terms, the 

contribution of mental health experts to inves- tigations took shape when 

various police forces asked if clinical interpreta- tions of unknown 

offenders might help in identification and apprehension (Canter, 1989). 

Even though other profiling methods have come to the fore, Copson 

(1995) claims that over half of the profiling done in the United Kingdom 

is conducted by psychologists and psychiatrists using a clinical approach. 

In a study of the range of services offered by police psychologists, Bartol 

(1996) found that, on average, 2% of the total monthly workload of in-

house psychologists was spent profiling, and that 3.4% of the monthly 

workload of part-time consultants was spent criminal profiling. It is not 

these results that are of particular inter- est, however, but that 70% of 

those surveyed did not feel comfortable giving this advice and felt that 

the practice was extremely questionable. Furthermore (Bartol, 1996, p. 

79), 
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One well-known police psychologist, with more than 20 years of experience in 

the field, considered criminal profiling “virtually useless and potentially 

dangerous.” Many of the respondents wrote that much more research needs to be 

done before the process becomes a useful tool. Without a clear and identifiable 

process, these evaluations are a little more idiosyncratic and rely to a large degree 

on the background of the individual compiling them. One’s education, training, 

and experience dictate the approach taken at a given point in time, with the 

profile being an outgrowth of the clinician’s understanding of criminals and 

criminal behavior, personality, and mental illness (Gudjonsson and Copson, 

1997). Developmental and clinical issues play a considerable role in DE profiles, 

and Jackson and Bekerian (1997) dedicate a discussion in their work to these 

areas, focusing heavily on the application of personality theory to profiling. Boon 

(1997) describes how psychoanalytic/psychodynamic, learning, 

dispositional/trait, humanist/cognitive, and alternative/Eastern philosophies 

affect case assessment. To illustrate how personality theories apply to profile 

compilation, Boon supplies several cases of extortion to which specific per- 

sonality characteristics are applied. He concludes that the feedback given in the 

profile will always be reflective of the psychological framework employed by 

the clinician, with those employing a psychoanalytic background offering advice 

typical of the Freudian paradigm and so on. Badcock (1997, p. 10) similarly 

discusses some of the background issues to offender development (i.e., 

developmental issues) and clinical issues (such as the prevalence of mental 

illness in offending populations): 

Where developmental issues are great enough and begin early enough they can 

change the entire concept of what is “normal” for an individual. Everyone tends 

to assume that what they are used to must be normal and some people grow up 

with what most others would consider abnormal ideas of the meaning of 
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normality. People who have been seriously abused from an early age, for 

example, can grow up believing that abuse is the basis of normal relationships. 

They may have great difficulties in relating to others in ways that do not include 

abuse and some of them will become abusers themselves. The implication is that, 

as these issues have the potential to impact on later behavior by the individual, it 

is necessary for profilers to have the capacity to understand how these manifest 

in behavior. Specific issues cited include jeal- ousy, envy, control, power, 

sadomasochism, fantasy, and paraphilias. Turco (1990), in a widely cited article, 

provides his own adaptation of the diag- nostic approach through psychodynamic 

theory. Turco is critical of anyone without clinical experience (p. 151): 

The experienced clinician has an underlying inherent understanding of 

psychopathology, experience with predictability, a capacity to get into the mind 

of the perpetrator and a scientific approach without moral judgement or 

prejudice.…The most productive circumstance likely to arise is when the profiler 

has both clinical (as opposed to academic) training and law enforcement 

experience. One cannot expect to obtain a graduate degree and make accurate 

predictions in the absence of a sound theoretical basis or clinical experience. In 

examining the role of forensic psychiatrists, McGrath (2000, p. 321) pro- vides 

the following reasons why they may be particularly suited to providing profiles: 

Their background in the behavioral sciences and their training in 

psychopathology place them in an enviable position to deduce personality 

characteristics from crime scene information. The forensic psychiatrist is in a 

good position to infer the meaning behind signature behaviors. 

Given their training, education, and focus on critical and analytical thinking, the 

forensic psychiatrist is in a good position to “channel” their training into a new 

field. Although these may seem obvious areas in which forensic mental health 

spe- cialists can apply their skills, McGrath also notes that any involvement in 
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the profiling process should not revolve around, or focus on, treatment issues. It 

is here that we shall turn to the criticisms of diagnostic evaluations: 

 Mental health officials must not fall prey to “role confusion” (McGrath, 

2000; Petherick, 2006, p. 45) and give treatment advice while attempting 

to derive the characteristics of the offender.  

 While learning and personality theories may play a role, it is difficult, if 

not impossible, to determine the degree to which they apply in a given 

case until a structured clinical assessment with the perpetrator is 

undertaken by a mental health professional.  

 Many clinicians have no investigative experience and so there may be a 

disconnect between the perceived and actual requirements of an 

investigation (see Ainsworth, 2001; Canter, 1989; Dietz, 1985; West, 

2000; Wilson, Lincoln, and Kocsis, 1997).  

 There is a reliance on indirect methods of assessment, including intuition, 

psychodynamic theories, and statistical reasoning (Gudjonsson and 

Copson, 1997).  

 Without a unified approach, theory, or process, diagnostic evaluations 

may be hit-and-miss, and any attempts to study the underlying reasoning 

or logic behind these profiles may be hampered by the inability to 

reproduce the train of thought that led to profile characteristics. The 

following chart provides a list of the necessary background knowledge 

and experience required to perform a diagnostic evaluation. 

Investigative Psychology The main advocate of investigative psychology (IP) is 

David Canter, a British psychologist who promotes a scientific-research-based 

approach to the study of offender behavior. Investigative psychology is an 

inductive approach and is dependent on the amount of data collected (McGrath, 

2000). Although sample size is a problem for some inductive methods, Canter is 
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constantly carrying out research to improve the samples on which conclusions 

are based, and rigor- ous social scientific methods to expand knowledge are 

employed (Egger, 1998; Petherick, 2003). As a result, the conclusions are still 

inductive but based on more empirically robust evaluations. 

As with the FBI approach, investigative psychology identifies profiling as only 

one part of an overall methodology. This is explained in Canter (2000, p. 1091): 

The domain of investigative psychology covers all aspects of psychology that 

are relevant to the conduct of criminal and civil investigations. Its focus is on the 

ways in which criminal activities may be examined and understood in order for 

the detection of crime to be effective and legal proceedings to be appropriate. As 

such, investigative psychology is concerned with psychological input to the full 

range of issues that relate to the management, investigation and prosecution of 

crime. It is further explained in Canter (2004, p. 7): 

The broadening and deepening of the contributions that psychology can make to 

police investigations, beyond serial killers and personality profiles, to include the 

effective utilisation of police information, through interviews and from police 

records, as well the study of police investigations and decision support systems 

has lead to the identification of a previously unnamed domain of applied 

psychology… called…Investigative Psychology. According to the program’s 

Web site, investigative psychology provides the following: 

[A] scientific and systematic basis to previously subjective approaches to all 

aspects of the detection, investigation and prosecution of crimes. This behavioral 

science contribution can be thought of as operating at different stages of any 

investigation, from that of the crime itself, through the gathering of information 

and on to the actions of police officers working to identify the criminal then on 

to the preparation of a case for court. 
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Canter (1998, p. 11) has also gone to great pains to differentiate IP from “every- 

day” profiling: 

So should psychologists be kept out of the investigation of crimes? Clearly as 

the Director of the Institute of Investigative Psychology I do think that 

psychologists have much to offer to criminal and other investigations. My central 

point is to make a distinction between “profiling” and Investigative Psychology. 

Further, to distinguish between IP and those idiosyncratic profiling approaches, 

the following is noted (Canter, 1998, p. 11): 

Investigative psychology is a much more prosaic activity. It consists of the 

painstaking examination of patterns of criminal behavior and the testing out of 

those patterns of trends that may be of value to police investigators.… 

Investigative psychologists also accept that there are areas of criminal behavior 

that may be fundamentally enigmatic. 

This method, commonly referred to as the five-factor model, has five main 

components that reflect an offender’s past and present. These are interpersonal 

coherence, significance of time and place, criminal characteristics, criminal 

career, and forensic awareness. These components will be addressed in turn. 

Interpersonal coherence refers to the way people adopt a style of interaction 

when dealing with others, where crime is an interpersonal transaction involv- ing 

characteristic ways of dealing with other people (Canter, 1995). Canter believes 

that offenders treat their victims in a similar way to that in which they treat people 

in their daily lives; that is, criminals carry out actions that are a direct extension 

of the transactions they have with other people (Wilson and Soothill, 1996). For 

example, a rapist who exhibits selfishness with friends, family, and colleagues 

in daily life will also exhibit selfishness with victims. Similarly, an offender may 

select victims who possess characteristics of people important to him or her 

(Muller, 2000). This belief is not unique to IP, and most profiling approaches 
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rely on the notion of interpersonal coherence in developing offender 

characteristics (Petherick, 2003). 

As “interpersonal processes gain much of their psychological nuance from the 

time and place in which they occur” (Canter, 1989, p. 14), time and space 

considerations should also be reflective of some aspects of the offender. That is, 

the time and place may be specifically chosen by the offender and so provide 

further insight into his or her actions in the form of mental maps. The implication 

is that “an offender will feel more comfortable and in control in areas which he 

knows well” (Ainsworth, 2001, p. 199). Two considerations are important: the 

first being the specific location, and the second being the general spatial behavior 

which is a function of specific crime sites (Canter, 1989). Canter (2003) 

dedicated a whole work to these aspects that are largely based on the 

foundational theory of environmental criminology. 

Next, criminal characteristics provide investigators with some idea about the 

type of crime they are dealing with. The idea is to determine “whether the nature 

of the crime and the way it is committed can lead to some classifications of what 

is characteristic…based upon interviews with criminals and empirical studies” 

(Canter, 1989, p. 14). This is an inductive component of the approach and, as it 

stands, is similar to attempts made by the FBI in applying an organ- 

ized/disorganized typology. Studying a criminal career provides an 

understanding of the way offenders may modify behavior in light of experience 

(Nowikowski, 1995).  

There is room for adaptation and change, with many criminals responding to 

victim, police, or location dynamics owing to learning and experience. This 

adaptation and change may be reflective of past experiences while offending. For 

example, a criminal may bind and gag a current victim, based on the screams and 

resis- tance of a past victim (Canter, 1989). This may reflect the evolution of MO 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
278 

 

displayed by many offenders who learn through subsequent offenses and con- 

tinue to refine their behavior. Additionally, the nature and types of precau- 

tionary behaviors may provide some insight into whether the offender has 

experience with or exposure to investigative practices. Finally, forensic 

awareness may show an increase in learning based on past experience with the 

criminal justice system. Perpetrators may be sophisticated in that they will use 

techniques that hinder police investigations, such as wear- ing a mask or gloves 

or through attempts to destroy other evidence (Ainsworth, 2000). A rapist may 

also turn to using condoms to prevent the transfer of bio- logical fluids for DNA 

analysis. Further, five characteristics utilized in the IP method may be instructive 

to investigators. They are self-explanatory and include residential loca- tion, 

criminal biography, domestic/social characteristics, personal char- acteristics, 

and occupation/education history (Ainsworth, 2000). While there is not 

necessarily any greater weighting placed on any of these profile features, Boon 

and Davies (2003) suggest that research from the United Kingdom identifies 

residential location and criminal history as the most beneficial, whereas 

domestic, social, occupational, and educational char- acteristics are of least value 

(again highlighting the emphasis IP places on crime geography). The following 

criticisms could be made of investigative psychology:  

 The rigorous reconstruction of offender behavior is not undertaken, so 

the meaning of behavior may be questionable.  

 The generalization of past cases to the current case is dangerous and 

potentially misleading.  

 Offender characteristics are only a possibility, and nothing concrete or 

specific about the current case is offered.  

 IP assumes that the research on a particular crime type is valid to the 

crime type (general research on murder versus specific research on 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
279 

 

domestic homicide) and to the crime under consideration (that the 

probabilities within the research apply to the extant case). The following 

chart provides the background requirements necessary for those 

practicing investigative psychology. 

The suggested approach in profiling terms, Behavioral Evidence Analysis (BEA) 

is the most recent of the individual profiling methods. The method was 

developed by Brent Turvey in the late 1990s. It is based on forensic science and 

the collection and interpreta- tion of physical evidence, and by extension what 

this means about an offender. BEA is primarily a deductive method and, as a 

result, will not make a conclu- sion about an offender unless specific physical 

evidence exists that suggests the characteristic. This means that, instead of 

relying on averaged offender types, BEA profilers conduct a detailed 

examination of the scene and related behav- iors and argue from this what 

offender characteristic are evidenced in the behavior and scene. The strength of 

BEA lies in the fact that the profiler works only with what is known; nothing is 

assumed or surmised (Petherick, 2003), and a great deal of time is spent 

determining the veracity of the physical evidence and its relation- ship to the 

criminal event. In this way, evidence that is irrelevant or unrelated has little 

evidentiary value and is not given weight in the final analysis. This assists in 

maintaining objectivity and leads to a more accurate and useful end product. Like 

its inductive counterparts, BEA involves a number of steps, with each building 

on previous stages to provide an overall picture. The first stage of BEA is referred 

to as the forensic analysis and “must be performed on the physical evidence to 

establish the corresponding behavioral evidence in a case before a BEA profile 

can be attempted” (Petherick and Turvey, 2008b, p. 135). In this stage all the 

physical evidence surrounding a case is exam- ined to assess its relevance and 

determine its overall nature and quality. This step also ensures the probative 
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quality of the evidence should the case end up in court. Ultimately, the forensic 

analysis informs the profilers what evi- dence they have to base a profile on, what 

evidence may be missing, what evi- dence may have been misinterpreted, and 

what value that evidence has in the subsequent analyses. Thornton (2006, p. 37) 

contextualizes the importance of physical evidence: 

We are interested in physical evidence because it may tell a story. Physical 

evidence—properly collected, properly analysed, and properly interpreted—may 

establish the factual circumstances at the time the crime occurred. In short, the 

crime may be reconstructed. Our principal interest is ultimately in the 

reconstruction, not the evidence per se.… Also, along with the ethos is an ethic—

a moral obligation to maintain the integrity of the processes by means of which 

the reconstruction is accomplished. In short, the ethics of crime reconstruction 

represents an imperative to “get it right.” “Getting it right” involves more than 

guessing correctly. It necessitates a systematic process. It involves the proper 

recognition of the evidence, the winnowing of the relevant wheat from the 

irrelevant chaff, and the precise application of logic, both inductive and 

deductive. The process is not trivial. Because this stage relates to the examination 

of physical evidence, profilers who are not familiar with or qualified to interpret 

physical evidence should not undertake this task. Instead, they should work with 

trained professionals whom they trust to examine the evidence on which they are 

basing their con- clusions. The importance of establishing a set of given facts 

from information given during an investigation should be apparent, but this 

information is all too often assumed as correct without question. Two cases that 

exemplify the pitfalls of working with information that has been gathered and 

interpreted by others are the investigation of the explosion aboard the USS Iowa 

and the homicide of Joel Andrew Shanbrom, for which brief explanations are 

provided next. 
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USS Iowa Early one morning in 1989, Turret Two on board the USS Iowa 

exploded, kill- ing 47 of the ship’s crew (Thompson, 1999). The explosion sent 

shockwaves throughout the U.S. Navy, with the subsequent investigation 

revealing danger- ous practices, incompetence, cover-ups, and investigative 

failures, only some of which were related to the explosion and deaths. Given the 

magnitude of the disaster, the Navy consulted agents from the FBI’s Behavioral 

Sciences Unit to provide some insight into what they felt were the actions of a 

suicidal homo- sexual by the name of Clayton Hartwig stationed on the ship. In 

an attempt to provide this insight, the FBI agents used a technique known as 

Equivocal Death Analysis (EDA) to examine Hartwig. While the EDA was not 

responsible for first bringing attention to him as the person responsible, it was 

most certainly responsible for cementing this opinion in the minds of 

investigators and the naval executive. What followed was a series of events that 

perpetuated bad judgment and showed just how dangerous it can be to accept at 

face value information that has not been observed or collected first hand: 

investigators from the Naval Investigative Service (NIS) started by assuming 

Hartwig’s guilt and then provided this information to the FBI profilers, whose 

assessment fed this line of thinking back to the NIS and the Navy. With regards 

to their analysis, a report of the Investigations Subcommittee of the Committee 

on Armed Services House of Representatives noted two important issues with 

the FBI’s analysis (pp. 6–7): 

The procedures the FBI used in preparing the EDA were inadequate and 

unprofessional. As a matter of policy, the analysts do not state the speculative 

nature of their analyses. Moreover, the parameters that the FBI agents used, 

either provided to them or chosen by them, biased their results toward only one 

of three deleterious conclusions. Further biasing their conclusions, the agents 

relied on insufficient and sometimes suspect evidence. The FBI agents’ EDA 
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was invalidated by 10 of 14 professional psychologists and psychiatrists, heavily 

criticized even by those professionals who found the Hartwig possibility 

plausible. 

The FBI analysis gave the Navy false confidence in the validity of the FBI’s 

work. If the Navy had relied solely on the work of the NIS’s own staff 

psychologist—which emphasized that such psychological autopsies are by 

definition “speculative”—the Navy would likely not have found itself so 

committed to the Hartwig thesis. Despite the questionable nature of the EDA 

process and its methodology, there were more fundamental concerns about the 

material on which the analy- sis was based. The following concerns were also 

raised by the Investigations Subcommittee about the process and results: Richard 

Ault (working for the FBI) admitted that the Navy had only provided him with 

fragments of the evidence assembled against Hartwig. Ault was asked who wrote 

the poem “Disposable Heroes,” a key piece of information on which Hartwig’s 

alleged homosexuality hinged, and he didn’t know. Asked whether the agents 

were aware that another gunner’s mate told Admiral Milligan that another sailor 

had written the poem, Hazelwood stated that this was immaterial because 

Hartwig had the potential to see it. The agents were asked if they were aware that 

David Smith had recanted the testimony used in their EDA, and they claimed 

they weren’t sure what he had recanted. The agents had relied entirely on the 

information provided to them by the NIS and had not done any interviews 

themselves. 

There were further concerns about the veracity of the information on which the 

profile was based (Investigations Subcommittee and Defense Policy Panel of the 

Committee on Armed Services, 1990, p. 42): 

The preponderance of material came from interviews conducted and provided to 

the FBI by the NIS. As the subcommittee found earlier, serious questions were 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
283 

 

raised about the leading nature or bias introduced in the interviews by the NIS 

interviewing agents. Some witnesses denied making statements to NIS that are 

significant to the profile…in at least one instance, the witness recanted several 

portions of his testimony, but was still considered a valuable witness. 

Joel andrew shanbrom Another example stressing the importance of not only 

establishing a set of facts for oneself, but also in assessing evidence dynamics, is 

the homicide of Joel Andrew Shanbrom, a school district police officer in 

California. Shanbrom’s wife, Jennifer, claimed that she was upstairs bathing 

their son when she heard an altercation downstairs between her husband and 

some [black] men. A profile of the alleged offender was compiled by Mark 

Safarik of the FBI’s Behavioral Analysis Unit. Safariks’s assessment gave 

considerable weight to the apparent ransacking of certain rooms in the house, 

including that of the son Jacob: 

The dressers and night stands in the master bedroom, Gisondi’s room, and 

Jacob’s bedroom had been disturbed.… In Jacob’s bedroom, a room clearly 

identified as a child’s bedroom, the dresser drawers were pulled out to give the 

appearance they were searched. Such a room would not be expected to contain 

any valuables and this would have been passed over by offender(s) looking for 

valuables. While police had trouble with Jennifer Fletcher’s story from the 

outset, particu- larly after discovering significant life insurance policies on her 

husband, the profile remained steadfast to its assessment of someone ransacking 

the bedroom in an attempt to stage a burglary. It wasn’t until later that an expert 

pro- filer, in providing trial assistance to the defense, was able to establish 

through consideration of evidence dynamics that the scene had in fact been 

altered by a police officer in her search for clothing for Jacob Shanbrom, who 

was naked and cold from hiding in a bedroom closet with his mother since the 

alleged homicide. In a postscript to this case, Jennifer and her new husband, 
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Matthew Fletcher, were both charged with the 1998 murder of Shanbrom after 

facing counts of fraud and conspiracy (Associated Press, 2002; Blankstein, 

2002). It is also necessary to establish the accuracy and quality of the information 

which serves as the basis of the profile because of evidence dynamics. This refers 

to influences that change, relocate, obscure, or obliterate physical evidence, 

regardless of the intent of the person or circumstance that bring about the change 

(Chisum and Turvey, 2008). So, evidence dynamics may be the result of the 

offender moving from one room to another during an offense, a bleed- ing but 

not yet deceased victim crawling down a hallway, paramedics attending the 

scene of a violent crime, or firefighters attending a fire scene. However, evi- 

dence dynamics is important in the case far beyond the extant circumstances of 

the crime scene, playing a role from the time the evidence is deposited until the 

final adjudication of the case (Chisum and Turvey, 2000). To provide some 

context to the way that evidence dynamics may alter the physical presenta- tion 

of crime scene actions, consider the following example from Chisum and Turvey 

(2000, p. 9): 

A youth was stabbed several times by rival gang members. He ran for a home 

but collapsed in the walkway. A photo of the scene taken prior to the arrival of 

the EMT team shows a blood trail and that the victim was lying face down. 

Subsequent photos show the 5 EMT’s working on the body on his back. He had 

been rolled over onto the blood pool. It became impossible for bloodstain 

patterns interpretation to be used to reconstruct the events leading to the death of 

the youth. 

Given these examples, the importance of the forensic analysis and establish- ing 

a set of facts for oneself should be clear. Although only three cases have been 

used as examples, there are numerous others with a similar lack of criti- cal 

appraisal of the presenting evidence (see also Superior Court of California, 
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1999). The other aspect of the forensic analysis that is important and factors in 

evidence dynamics is crime reconstruction, which is “the determination of the 

actions surrounding the commission of a crime” (Chisum, 2002, p. 81). Popular 

conceptions of crime reconstruction abound, with some believing the process 

involves the physical rebuilding of the crime scene in another location. Saferstein 

(2004) suggests that “reconstruction supports a likely sequence of events by the 

observation and evaluation of physical evidence, as well as state- ments made by 

witnesses and those involved with the incident.” Rynearson (2002) incorporates 

“common sense reasoning” and its use with forensic science to interpret evidence 

as it resides at the crime scene. Cooley (1999, p. 1), in an excellent paper written 

while a graduate student at the University of New Haven, suggests that crime 

scene reconstruction is the foundation of the BEA method: 

Deductive reasoning, via crime scene reconstruction, can and will provide the 

profiler with the appropriate information allowing him or her to construct the 

most logical profile of an unknown offender. This will enable the profiler to 

supply the requesting agency with investigatively relevant information. 

The second stage of the BEA process, victimology, examines all aspects of the 

victim including lifestyle, hobbies, habits, friends, enemies, and demographic 

features. The information derived through the victimology can help to deter- 

mine the existence or extent of any relationship between the victim and the 

offender. Two other related components of the victimology are victim expo- sure 

and offender exposure. Victim exposure refers to the possibility of suffering 

harm or loss by virtue of an individual’s personal, professional, and social life 

(Petherick and Turvey, 2008c). This risk is further partitioned into overall expo- 

sure (lifestyle exposure) and the exposure present at the moment of victimiza- 

tion (incident exposure). As a general rule, exposure can be low, medium, or 

high, indicating that a person is at a low exposure by virtue of personal, profes- 
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sional, and social life and so forth. In BEA just as much time should be spent 

examining the victim’s personality and behavioral characteristics as would be 

spent assessing the offender. In the third stage, crime scene analysis, the profiler 

determines such factors as the method of approach and attack, method of control, 

location type, nature and sequence of any sexual acts, materials used, type of 

verbal activity, and any precautionary acts the offender engaged in (Petherick 

and Turvey, 2008b), such as wearing gloves or a balaclava, altering one’s voice, 

or wearing a condom. This stage also sets out to determine what types of crime 

scenes are involved in a criminal event. They include the point of contact; 

primary, secondary, and tertiary scenes; and the dump or disposal site. For 

example, a victim with extensive wounds that would have produced a substantial 

amount of bleeding is found in an area devoid of bloodstains. This suggests the 

victim was killed else- where (a primary crime scene) and then moved to the 

scene where the body was found (the dump or disposal site). The final stage is 

the actual offender profile, known as offender characteristics. All the information 

from the previous stages is integrated and assessed through deductive reasoning 

to determine what the physical evidence, victimology, and crime scene 

characteristics collectively argue about the offender. Turvey (2008b) argues 

against offering the profile characteristics of age, sex, race, and intelligence 

because these are typically assessed inductively and not based on physi- cal 

evidence. As mentioned in the “Inputs and Outputs of Criminal Profiling” section 

earlier, it is argued that the following four conclusions can be offered deductively 

and posited with a high degree of confidence:  

 Knowledge of the victim  

 Knowledge of the crime scene  

 Knowledge of methods and materials  

 Criminal skill  
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While BEA is a method relying on deductive logic, it could not, however, be 

characterized as purely deductive. The reason is that the process of deduction 

relies in part on induction, which produces theories that may be tested against 

the evidence. This is confirmed by Stock (2004, p.5), who writes, “in the natu- 

ral order of treatment inductive logic precedes deductive, since it is induction 

which supplies us with the general truths, from which we reason down in our 

deductive inferences.” Because of the reliance on physical evidence and the 

reconstruction of the behavior involved in the criminal event, many inductive 

generalizations will be employed. Wound patterns and victimology are two such 

examples in which inductions may be used to form the basis of a later deduction. 

The type of knife used, its width, the length of the blade, and other characteristics 

of edged weapons have typically been determined through a study of known 

weapons and their features. However, the application of this knowledge to the 

particu- lar features of a set of wounds present on a victim’s body involves the 

deduc- tive application of this knowledge. Petherick (2003, p. 186) presents 

another example of the application of the reasoning: 

If a prostitute is murdered, a principally inductive approach suggests that because 

of her profession she was at high risk of victimisation. However, a more in depth 

deductive approach may determine that she had a small select clientele, was 

naturally cautious, had taken self defense training, and worked only in 

established premises. All of these factors work to reduce her risk. There are no 

direct criticisms of BEA in the literature, though there is some minor discussion 

of deductive approaches in general. Most seem to be quite confused by the 

application of the reasoning (Canter, 2004; Godwin, 1999), whereas others 

provide some cursory discussion of it but seem unsure of how the overall process 

operates. Holmes and Holmes (2002, p.7) note that “much care is taken from the 

examination of forensic reports, victimology, and so forth and the report will 
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take much longer to develop using only this approach.” These authors seem 

largely unaware of the finer points of logic, such as induction being a component 

of and important to the overall process of deduction.  

Readers are also left with the distinct impression that the thor- oughness of the 

approach (and the subsequent time involved) is pejorative. A final deductively 

rendered opinion will rely on inductively derived knowledge, though Holmes 

and his colleague tend to treat both processes as being dichotomous and largely 

exclusive. This suggests a fundamental lack of overall knowledge of the 

processes involved in reasoning. McGrath (2000) has however identified one 

critical observation of this method, and that is if the initial premises on which 

conclusions are based are wrong, then the subsequent conclusions will also be 

wrong. Given that one of the primary purposes of the EFA is to establish the 

veracity of the premises, this is not necessarily a problem as long as profilers are 

aware that it is incumbent on them to establish the basic information on which 

their decisions are based. If the basis of the premises cannot be established, then 

this may limit the number of characteristics that can be offered (because 

deductive approaches will derive conclusions only on what has been 

unequivocally established). Beyond these observations, there has been little 

criticism of this approach. The following chart breaks down the background 

knowledge necessary to use a deductive approach to profiling.  

D E D U C T I V E  C R I M I N A L  P R O F I L I N G   

Deductive profiling relies on a more scientific and systematic process whereby 

offender characteristics are a direct extension of the available physical and 

behavioral evidence (Turvey, 2008a). If the premises are true, then the conclu- 

sions must also be true (Bevel and Gardiner, 1997) (recall in inductive argu- 

ments if the premises are true, the conclusion is possible but not necessarily true). 

Neblett (1985, p. 114) goes further, stating, “if the conclusion is false, then at 
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least one of the premises must be false.” For this reason, it is incumbent on the 

profiler to establish the veracity and validity of each and every premise before 

attempting to draw conclusions from them. Because a deductive argument is 

structured so that the conclusion is implicitly contained within the premise, and 

unless the reasoning is invalid, the conclusion follows as a matter of course. A 

deductive argument is designed so that it takes us from truth to truth. That is, a 

deductive argument is valid if (Alexandra, Matthews, and Miller, 2002, p. 65):  

It is not logically possible for its conclusion to be false if its premises are true. 

Its conclusions must be true if its premises are true. It would be contradictory to 

assert its premises yet deny its conclusions. In profiling, deduction draws on the 

scientific method which is a “reasoned step by step procedure involving 

observations and experimentation in problem solving” (Bevel, 2001, p. 154). 

Unlike induction, then, deduction takes the possible hypotheses garnered from 

statistics and research (the inductive conclusions) and tests them against the 

physical evidence present in each case. This is undertaken with a view not to 

prove the hypothesis, but rather to dis- prove it. That is, each possible 

characteristic of the offender is tested against the evidence with the goal of 

falsifying it or proving it to be untrue. If falsified, the inductive hypothesis is 

dropped or restructured, while those hypotheses that consistently and repeatedly 

fail to be disproved survive. It is only after this rigorous testing that we can be 

certain an analysis is complete and truths are arrived at.  

Once a hypothesis has consistently withstood falsification, it can be presented in 

a deductive fashion. It is under this strict procedure of testing and retesting that 

deductive profiling operates. From an analysis of case inputs, theories are formed 

inductively and tested against the evidence. After numer- ous and repeated 

attempts to disprove the theories, a deductive conclusion can be put forth. 

However, the profile that results from this process is by no means static and may 
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be updated in light of new information. New physical evidence may be 

incorporated into the decision process to update the conclusion. Also, new 

advances in science and understanding may challenge long-held assumptions and 

question the current hypothesis. Although it may appear as such, this is not a 

problem with the process because a deduction can operate only within the realm 

of established laws and principles. This tenet of argumentation is made clear by 

Farber (1948, p. 48): 

Every “logical system” is governed by principles of structure and meaning. A 

system that claims to be a “logic,” i.e., which operates formally with one of the 

various definitions of implication, possibility, etc., is subject to the laws of 

construction of ordered thought, namely, to the fundamental principles of logic. 

This requirement imposed on all systems cannot amount to a law that there shall 

be law. The specific application is provided by the rules in each system. When 

these laws or principles change because of new knowledge, so too must the 

nature of the deduction made. Armed with an understanding of logic, let us now 

turn to the inductive methods. 

C R I M I N A L  P R O F I L I N G  E D U C A T I O N   

The issue of profiler education has not been touched upon in any significant way 

in the literature on profiling, with most discussions revolving around the 

theoretical paradigm offered by respective authors. That is, those psychologists 

engaged in the process argue for an educational experience including advanced 

study in psychology; law enforcement officers engaged in profiling (mostly the 

FBI and those they train) argue that law enforcement experience is a neces- sity; 

those who approach profiling from the perspective of physical evidence argue 

that a broad-based understanding of physical evidence, its relevance, and 

meaning is important. The following sections of this chapter will discuss the 

issues relevant to profiler education, what is required, and where to get it. 
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Tertiary education  

A tertiary education typically involves formal and structured classes in a vari- 

ety of areas as dictated by the degree program students enroll in. Those taking 

psychology will be educated in aspects of human behavior and cognition, from 

introductory courses on the history of psychology through to abnormal psy- 

chology, the neuropsychological basis of behavior, and treatment and assess- 

ment. Those taking criminology or criminal justice programs will be exposed to 

the role, structure, and function of the police, courts, and prisons. Depending on 

the program, they may also get extensive training in the behavioral sciences in 

areas that have traditionally been the province of psychology (human behavior 

and psychological disorders, among others). For those taking accounting or 

business, students will be taught business administration, entrepreneurship, 

account and book-keeping, and other business-related activities. 

While it is noted that BEA is a largely deductive method and does not rely on 

research in developing the final conclusion, research is employed to generate 

hypotheses that are then tested against the physical evidence which subsequently 

informs the deductive decision-making process. 

The point is this: not all educational experiences are equal, and the degree of 

instruction one receives in any area related to profiling differs based on a variety 

of factors. This may be owing to the educational institution or degree program at 

a broad level, there being critical differences not only among the institutions, but 

also between two programs even of the same name. Consider the following 

example: Two universities in the same general location both offer Criminology 

and Criminal Justice degrees. One is housed within a social science faculty, and 

the other is located within a law school. In the first program, there is a degree of 

overlap between criminological offerings and psychological offerings, exposing 

students to a range of issues relating to human behavior and cognition. The 
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students in this program will develop a healthy understanding of behavioral 

science and how this applies to the profiling endeavor. In the latter program, 

students are taught primarily by legal professionals and theoretical sociologists 

in such a way that they develop a healthy understanding of policy and procedure 

as it relates to the legal system. It should be clear that students in the first program 

would be better placed to consider a career in profiling than students in the 

second. Staffing may also dictate the quality of a given program, with those staff 

under- taking research or casework in a given area perhaps being more equipped 

to provide a holistic education than those approaching any given topic from a 

purely theoretical point of view. The reason is that they will be better able to 

understand and subsequently explain the nuances of casework, evidence 

examination, and report writing. Interested students should seek out a program 

that not only has a sufficient level of education in the behavioral sciences, but 

also one that is taught by staff who understand the theory of what they are 

teaching, why it is important, and how it applies.  

With regards to specific areas of study, the following discrete areas of study are 

suggested: 

 Criminology  

 Psychology  

 Forensic Science 

 Law  

The areas of criminology and psychology should be self-explanatory and have 

been covered elsewhere within the chapter. Forensic science is suggested 

because it will provide a fundamental understanding of the nature of physical 

evidence, its identification, limitations, benefits, and interpretation. Because 

profiling is based on an assessment of behavior, and the behavior is often 

determined through the lens of the physical evidence, students seeking work in 
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the area would be left wanting in an education that did not encompass some 

aspect of forensic science.  

Law, or at least some understanding of the criminal justice system, expert 

evidence, and procedure, will be required because profil- ers, whether private or 

government employed, are forensic examiners. As such, there is an expectation 

that they may have to provide evidence in a court of law before a trier of fact. It 

should also be noted that the subject area under which one decides to study is not 

the only thing to think about when preparing for work in profiling. Similar to the 

issues of institutions and programs, all things are not created equal when it comes 

to studying criminal profiling. Unlike many courses in the criminology field, 

such as theories of crime courses which have a fairly predictable and consistent 

curriculum across teachers and universities, not all courses related to profiling 

are created equal. That is, depending on what school the profiling course is run 

from, and who teaches it, which aspects of profiling are important, which 

methods should be utilized, and which issues are most salient will differ. 

Students should seek out those courses that compare and contrast different 

methods; that study actual profiles and real cases; and that endorse the scientific 

method, analytical logic, and critical thinking. As an adjunct to these forms of 

tertiary study, it is also suggested that profilers engage in short courses. 

However, there are a number of perils and pitfalls evi- dent in such a practice, as 

outlined next. 

Bricks, mortar, and the Socratic Method  

For those who are already working in the criminal justice system or outside it, 

there is often a desire to return to university to acquire a new or round out an 

existing education. It has been the authors’ experience over the years that there 

are a variety of reasons why students may return to university, including change 

of a career, promotion or advancement, interest, or simply to increase their 
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knowledge base. Aside from choosing the right university, program, and staff, 

students are fur- ther presented with a number of other options in terms of full-

time or part- time degrees, on-campus, and external programs. Which option to 

take will be dictated largely by the requirements of the prospective student, 

availability and commitments to work and family, motivation, and financial 

means. However, students should not choose a university simply because it 

meets their time commitments or is affordable; doing so may mean that, in the 

grand scheme of things, the quality of the program is sacrificed for expedience 

of completion or because it doesn’t unduly stretch the purse strings. The net 

result is that they spend a given amount of time and energy on a program that 

means little if any- thing in terms of their vocational prospects or the quality of 

the information they receive and bring to bear at a later time. 

For busy professionals, their choices may be limited to those programs that offer 

classes at night or via an external-only option where students are sent class 

materials, furnished with deadlines in which to submit their work, and contact 

their instructors through a variety of electronic means. Some distance programs 

also employ an on-campus option during the semester, often titled a “residential 

school,” where students attend the university for lectures and tutorials and face 

time with teaching staff. While this is true in some instances, it does not apply to 

all distance programs. Unfortunately, in today’s competitive educational market, 

some institutions have watered down their approach to education such that 

students are never seen, feedback on assessment is scarce, and they are not given 

the opportunity to engage in any meaningful way with their peers. The most 

significant aspect of this would be the lack of ability to engage in a question-and-

answer envi- ronment so as to have the basis of their beliefs questioned, to 

highlight the flaws in thinking, and to shape their critical thinking skills. This is 

the province of the Socratic Method. According to Goldberg (2007, p.18): 
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The Socratic Method, which takes its name from the process Socrates used to 

ascertain philosophical truths, exposes the weakness of arguments through a 

process of relentless inquiry. 

While the Socratic Method forces students to think on their feet, it also replicates 

the tension of standing before a judge in court, knowing he or she can humble 

you at any moment. “The tension is a necessary part of the learning experience,” 

says University of Chicago law professor Richard Epstein, a proponent of the 

Socratic Method, who is thought to be one of its most skilled practitioners. The 

Socratic Method is “an approach to knowledge building and problem solv- ing 

based on discussion and debate” (Chisum and Turvey, 2007, p.100). It is process 

oriented in that it seeks to identify weak assumptions in an argument and, through 

repeatedly interrogating these assumptions, arriving at a more valid conclusion 

or answer. It is what the first author refers to as “intellectual Darwinism”—a 

reference to Darwin’s theory of evolution whereby weak theories are 

systematically culled. As a pedagogical tool, the Socratic Method involves 

interaction between two or more people where one (usually a lecturer or 

instructor) asks a question of another (a student or participant). The responses 

are then queried within a general or specific theoretical framework and any flaws 

identified. Further questions are then tailored to incorporate the new arguments, 

and the process goes on. This step-wise procedure for the Socratic Method is 

identified by Pedersen (2006, p. 1) as it applies to legal reasoning: 

Students study cases before class. 

In class, the professor calls on a student, with no advance notice. 

The student gives a recitation of the facts and the procedural history. 

The professor questions the student, probing underlying legal issues, thus forcing 

the student to identify relevant facts, question assumptions, take a position and 

argue its defence. 
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Meanwhile the rest of the class remains attentive by answering the professor’s 

questions in their own mind. The same process may be applied to the process of 

profiling and crime analy- sis in the following way regarding motive (the 

following is hypothetical, but follows general discussions that take place in both 

authors’ classes regarding Criminal Profiling and Behavioral Evidence 

Analysis):  

Q: With regards to the case study, let’s discuss the motive or motives that are 

evident in the offender’s behavior.  

A: I think that the motive for the crime was murder.  

Q: B ut murder is a term that describes a behavior or penal classification. A 

motive is a physical or psychological need. So what would you suggest the 

motive would be?  

A: (Another student) The motive might be profit, as the offender didn’t do 

anything sexual with the victim.  

Q: S o what evidence do we have that the motive was profit? What would you 

expect to find in a profit offense?  

A:  You would expect to see something stolen: money, jewelry, computers, or 

something of value. There is no evidence that anything has been stolen.  

Q: So if nothing has been stolen, is it likely the motive was profit?  

A:  It might be possible that the offense was interrupted, and that the offender 

didn’t have the chance to actually take anything…. If an acceptable answer is 

reached, then a new question is developed and the process begins again. For a 

more detailed or complex problem, the process may take minutes or hours, or 

may even span multiple sessions.  

It should be noted that the process follows along similar lines to the use of the 

scientific method as a form of inquiry, which is a “way to investigate how 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
297 

 

something works, or how something happened, through the development of 

hypotheses and subsequent attempts at falsification through testing. 

During the Behavioral Evidence Analysis class taught by the first author, the 

students spend 12 weeks working on an actual case file including autopsy 

reports, crime scene photographs, police brief of evidence, and other material. 

Each week, the Socratic Method is employed, beginning with basic questions 

before moving onto more advanced issues, culminating in the students’ writing 

a report on the case outlining their conclusions and reasoning. 

Accepted means” (Petherick and Turvey, 2008b, p. 47). Furthermore, the pro- 

cess works in much the same way as dissecting a case for which a criminologist’s 

opinion has been sought. In this way, by utilizing the scientific method, we are 

essentially teaching students how to pull a case apart, put it back together, and 

infer conclusions from it. With both authors working in the tertiary education 

environment, our recom- mendation to students is that they seek out a relevant 

education that will better equip them to understand the range of issues they will 

face in the analysis of crime and criminal behavior. They should seek out 

instructors who are actively working, researching, or publishing in the areas they 

teach; and they should seek this out in an actual institution, with staff who can 

mentor and challenge them, students with whom they can engage, and 

educational requirements that will provide them with the theory and practice that 

will enable them to become tomorrow’s practitioners. 

Short Courses: perils and pitfalls There is an inherent attraction in that which 

requires the least effort; anything that demands less of our time and attention is 

seen as being of greater signifi- cance regardless of that fact that whatever it is 

may be of lesser value. Because of this tendency toward the path of least 

resistance, short courses offer a significant attraction for many. A short course is 

any truncated pathway to education or information that is offered in an intensive 
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mode, often without the enforcement of educational standards or assessment. 

Before going any further, we need to point out that both authors are advocates of 

short courses, given the right context and framework. Perhaps one of the best 

discussions of short courses comes from Chisum (2007, pp. 314–317). While this 

discussion relates specifically to short courses in bloodstain pattern analysis, the 

juxtaposition to general criminology should be easy to see: 

In addition to reading the recommended publications, it is advised that anyone 

interested in crime reconstruction take a course in bloodstain analysis from a 

qualified forensic scientist. These courses can be useful for providing certain 

basic overviews of fundamental concepts. However, depending on the scientific 

background of the instructor, they may be lacking in certain crucial areas. A true 

scientist will find that a majority of the short bloodstain classes are lacking with 

regard to a discussion of accuracy, precision, and significant numbers. 

Appreciating these deficiencies is the difference between the technician’s 

pedantic understanding of bloodstains and the forensic scientist’s interpretive 

role in the reconstruction of the crime. 

The preceding passage is useful and captures both the benefit and dangers of 

short courses; they are useful in providing overviews of certain basic concepts, 

but many such courses are not taught by qualified instructors, and they are by no 

means a holistic approach to education in any given domain. But don’t get us 

wrong. Many authors in this volume run short courses in many different 

countries around the world, and these courses do have value. It is the authors’ 

opinion that short courses are useful for a variety of reasons, including the 

following: 

 They provide an overview of certain fundamental concepts.  

 They keep students and professionals abreast of new theories and techniques.  
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 They give potential students an insight into a discrete area so they can make 

informed choices about future streams of study.  

 Short courses can be invaluable for teaching process-oriented tasks.  

 Students and professionals can learn a variety of valuable skills through a 

case study approach that is not always practical in formal tertiary 

environments. The main point is that a short course, while offering a number 

of benefits, should be considered only one small part of an overall 

educational approach; they should not be taken as a standalone. That is, 

taking one short course on profiling does not qualify a person to represent 

himself or herself as a profiler, or to actively profile ongoing cases; this 

would be considered dangerous, irresponsible, and dishonest. 

C R I M I N A L  P R O F I L I N G  A N D  T H E  

C R I M I N O L O G I S T   

The argument for the involvement of criminologists in profiling is relatively 

straightforward on its face. Criminologists are those who, by definition, are 

involved in the study of crime, so it would seem a natural extension of their other 

responsibilities. However, the reality is far from this clear. Some criminologists 

are involved only in research activities, an endeavor that may leave them ill 

equipped to understand the foibles of human behavior in a practical sense. Some 

criminologists are involved in other discrete areas, such as crime prevention, 

victimology, policy and procedure, or purely theoretical areas that will similarly 

leave them ill equipped in the evaluation of specific criminal acts. Recall from 

the first chapter, criminologists by their nature come from an array of similarly 

vast and diverse backgrounds including sociology, anthropology, psychology, 

psychiatry, law enforcement, or medicine, among others. Some will be able to 

lay legitimate claim to a stake in the profiling community; some would never 

even make the attempt; whereas others still will lack the acumen but jump on the 
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bandwagon, so to speak, of an area that is popular among the media, other 

professionals, and students. Given this, it is necessary to explore a more concrete 

foundation for education and background requirements for criminologists who 

want to “try their hand” at profiling. The main suggestion we would offer for 

criminologists involved in profiling is to ensure that their knowledge is as well 

rounded and holistic as possible. Just because one is an “expert” in “crime” does 

not mean that one is an expert in all areas of crime, regardless of what he or she 

thinks.  

As such, the crimi- nologist-profiler should make every effort to educate himself 

or herself in the areas of behavioral science, physical evidence, and the law. 

Criminologists should have as detailed knowledge as possible in the different 

areas in which they will analyze evidence as profilers. This means 

acknowledging that different kinds of analysis require different experience, 

education, and training. It also means knowing their own limits and where their 

work stops and that of another should start. It means not going beyond their own 

qualifi- cations and abilities, and knowing when to raise their hands for help. It 

means being cognitively aware enough to understand the limits of what they 

can— and can’t—do. As suggested by the discussion on profiling inputs earlier, 

the range of mate- rial criminologists-profilers may be expected to deal with is 

considerable. From autopsy reports, to first response police reports, to crime 

reconstructions, to witness statements and crime scene photographs, 

criminologists-profilers needs to know what they are looking at, what they are 

looking for, how to interpret it, and what it means within the global context of 

the crime. Lacking in any of these areas will result in nothing less than an 

incomplete examination of the facts, which will lead to a dangerously incomplete 

assessment and possible flawed conclusions. So what does all this mean? The 

answer is simple, but lost on a few overzeal- ous individuals who fail to 
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appreciate what and where their limits are. This doesn’t mean that one has to be 

a forensic pathologist to read an autopsy report, but it does mean that one should 

know the difference between cause, mechanism, and manner of death. It doesn’t 

mean that one has to be a blood stain pattern analyst, but it does mean one knows 

what an angle of impact is, the difference between high and low velocity spatter, 

and how the surface of an object will effect the bloodstain pattern. It doesn’t 

mean one has to be a forensic scientist, but it does mean one needs to understand 

the difference between a positive result, a negative result, and an inconclusive 

result. So, based on this, criminologists-profilers should work with other 

professionals they know can be trusted and who produce valid work. They need 

to know enough of the language to ask educated questions and to understand 

what a response means in both a theoretical sense and an applied one (that is, 

how the answer to their questions impacts their analysis and conclusions). If 

nothing else, this highlights the multidisciplinary and often team-based approach 

that profilers should take. It also warns us that short course educa- tion is not 

enough and that every person has limits—even though we don’t often like to 

admit them. 

Criminologists may be well suited to the practice of criminal profiling, pro- vided 

their education is complete in the sense that it has equipped them to understand 

the intricacies of offender behavior, including an assessment of the physical 

evidence that creates the record of it. They may be further suited to profiling 

because their training and education often involved instruction not only in social 

sciences, but also in law, so that they understand the limits of expert witnesses 

and reports. Furthermore, they may be suited to the task of profiling by virtue of 

the analytical processes they employ in other aspects of their work. This chapter 

provided students and practicing criminologists with an over- view of criminal 

profiling, the “inputs” and “outputs” of the process, the nature of logic and 
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reasoning, and the major paradigms involved in pro- filing. These have included 

the inductive methods of criminal investigative analysis, investigative 

psychology, and diagnostic evaluations. The authors have also suggested a 

preferred theoretical/practical approach in Behavioral Evidence Analysis, a 

predominantly deductive method of profiling involving the detailed analysis and 

reconstruction of physical evidence, victimology, and crime analysis. As 

criminologists, we have also been warned not to be carried away with our own 

abilities, but to know the limits of our own analysis and when to seek help. In 

this way, criminologists-profilers will be able to provide more accurate and 

forensically oriented assessments of crime and criminal behavior and to assist 

the police in their investigative decision processes and the trier of fact in their 

determinations of culpability. 
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CHAPTER SEVEN 

T H E  C O N C E P T  O F  E V I D E N C E  

A D M I S S I B L E  E V I D E N C E  

In general, any Relevant Evidence is admissible. In criminal cases in particular, 

certain types of evidence are inadmissible, except where there are exceptions in 

common law or statute. Each of these has its own entry in this glossary. The 

general exceptions include:  

 `Hearsay', that is, spoken or documentary evidence that is a report of 

someone else's observation (see: Hearsay), not that of the reporter 

himself;  

 `Opinion' (see: Opinion Evidence), except where it is from a expert on 

matters that are expected to be outside the knowledge of the court;  

 Evidence that tends to show the bad character of the accused (see 

evidence of bad character), but is not related to the case in point (except 

certain items of `Similar Facts' evidence -- but be aware that this area of 

law is due for a radical shake-up in the CJA2003);  

 `Narrative' evidence, that is, evidence from prior statements made by a 

witness that would contradict his current position. Exceptions include 

Res Gestae utterances.  

In English criminal law, the burden of Proof generally lies with the prosecution 

-- it has to prove all the facts that establish the guilt of the accused, except those 

http://www.kevinboone.com/lawglos_RelevantEvidence.html
http://www.kevinboone.com/lawglos_Hearsay.html
http://www.kevinboone.com/lawglos_SimilarFacts.html
http://www.kevinboone.com/lawglos_CJA2003.html
http://www.kevinboone.com/lawglos_Proof.html
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which are assumed to be obvious (see Judicial Notice). The Standard of Proof is, 

nearly always, ``beyond reasonable doubt''.  

If the prosecution does not discharge the burden of proof, to the requisite 

standard, the accused will be acquitted. R V Woolmington400 1935, for a 

textbook example.  

However, some statutory and common-law provisions have the effect of shifting 

the burden of proof to the defendant. For example, the prosecution does not have 

a duty to prove that the defendant is sane, or was incapable of moral reasoning. 

If these points are used as a defence then the defendant will generally have to 

prove them, at least to the ̀ balance of probabilities' standard (see Reverse Burden 

Of Proof). In addition, there are many cases in which the defendant may carry an 

Evidential Burden; that is, the defendant will have to adduce evidence to support 

his case, although he may not be required to prove it.  

In a civil hearing, the side that brings the action usually has the burden of proof 

overall, although a more accurate rule is ``he who asserts must prove''.  

In some trials or hearings, the determination of burden of proof is 

straightforward. More often, however, there are subsidiary matters to the main 

facts in issue, and the question then arises who has the burden of proving those. 

There are many technicalities concerning the burden of proof in such cases, some 

of which are created by statute and some of which have been developed by the 

courts over a period of time. What follows is a few examples; you should not 

assume that this is an inclusive list, by any means.  

 In a criminal trial, the side that wishes to adduce evidence has the burden 

of proving that it is admissible (see Admissibility of Evidence). For 

example, if the defendant wishes to adduce evidence that might be 

regarded as hearsay, and this evidence is contested by the prosecution, 

                                                           
400 [1935] UKHL 1 

http://www.kevinboone.com/lawglos_JudicialNotice.html
http://www.kevinboone.com/lawglos_StandardOfProof.html
http://www.kevinboone.com/lawglos_RVWoolmington1935.html
http://www.kevinboone.com/lawglos_ReverseBurdenOfProof.html
http://www.kevinboone.com/lawglos_ReverseBurdenOfProof.html
http://www.kevinboone.com/lawglos_EvidentialBurden.html
http://www.kevinboone.com/lawglos_EvidentialBurden.html
http://www.kevinboone.com/lawglos_AdmissibilityOfEvidence.html
http://www.kevinboone.com/lawglos_Hearsay.html
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the defence will have to prove that the evidence is not hearsay, or that it 

falls within one of the exceptions to the hearsay rule.   

 In a criminal trial, if the defendant argues that his confession was 

extracted under duress, then s.76 of PACE imposes on the prosecution 

the duty of proving that this was not the case that the confession was 

made freely.  

 In a civil action for breach of contract, a party who wishes to rely on an 

Exclusion Clause -whether that party is the claimant or the defendant -- 

must show that the clause was validly incorporated into the contract.  

 In an action in tort, it is now generally accepted that a plea of Res Ipsa 

Loquitur does not have the effect of shifting the burden of proof to the 

defendant. It does, however, create for the defendant an obligation to 

raise some evidence to show that he was not at fault. 

B U R D E N  O F  P R O O F  

In the common law, burden of proof is the obligation to prove allegations which 

are presented in a legal action. For example, a person has to prove that someone 

is guilty or not guilty (in a criminal case) or liable or not liable (in a civil case) 

depending on the allegations. More colloquially, burden of proof refers to an 

obligation in a particular context to defend a position against a prima facie other 

position. 

A D M I S S I B I L I T Y  A N D  R E L E V A N C Y  O F  E V I D E N C E  

T Y P E S  O F  B U R D E N  O F  P R O O F  I N  E V I D E N C E  

There are generally three broad types of burdens. 

A legal burden or a burden of persuasion is an obligation that remains on a single 

party for the duration of the claim. Once the burden has been entirely discharged 

to the satisfaction of the trier of fact, the party carrying the burden will succeed 

in its claim. For example, the presumption of innocence places a legal burden 

http://www.kevinboone.com/lawglos_PACE.html
http://www.kevinboone.com/lawglos_ExclusionClause.html
http://www.kevinboone.com/lawglos_Tort.html
http://www.kevinboone.com/lawglos_ResIpsaLoquitur.html
http://www.kevinboone.com/lawglos_ResIpsaLoquitur.html
http://en.wikipedia.org/wiki/Common_law
http://en.wikipedia.org/wiki/Allegation
http://en.wikipedia.org/wiki/Legal_action
http://en.wikipedia.org/wiki/Prima_facie
http://en.wikipedia.org/wiki/Trier_of_fact
http://en.wikipedia.org/wiki/Presumption_of_innocence
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upon the prosecution to prove all elements of the offence (generally beyond a 

reasonable doubt) and to disprove all the defences except for affirmative 

defenses in which the proof of nonexistence of all affirmative defence(s) is not 

constitutionally required of the prosecution.  401 

An evidentiary burden or burden of leading evidence is an obligation that shifts 

between parties over the course of the hearing or trial. A party may submit 

evidence that the court will consider prima facie proof of some state of affairs. 

This creates an evidentiary burden upon the opposing party to present evidence 

to refute the presumption. 

A tactical burden is an obligation similar to an evidentiary burden. Presented 

with certain evidence, the Court has the discretion to infer a fact from it unless 

the opposing party can present evidence to the contrary. 

S T A N D A R D  O F  P R O O F  

The standard of proof is the level of proof required in a legal action to discharge 

the burden of proof, i.e. convince the court that a given proposition is true. The 

degree of proof required depends on the circumstances of the proposition. 

Typically, most countries have two levels of proof: the balance of probabilities 

(BOP), called the preponderance of evidence in the U.S., (which is the lowest 

level, generally thought to be greater than 50%, although numeric 

approximations are controversial) and beyond a reasonable doubt (which is the 

highest level, but defies numeric approximately. In addition to these, the U.S. 

introduced a third standard called clear and convincing evidence, (which is the 

medium level of proof). 

The first attempt to quantify reasonable doubt was made by Simon in 1970. In 

the attempt, she presented a trial to groups of students. Half of the students 

decided the guilt or innocence of the defendant. The other half recorded their 

                                                           
401 (432 U.S. 197).  
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perceived likelihood, given as a percentage, that the defendant committed the 

crime. She then matched the highest likelihoods of guilt with the guilty verdicts 

and the lowest likelihoods of guilt with the innocent verdicts. From this, she 

gauged that the cutoff for reasonable doubt fell somewhere between the highest 

likelihood of guilt matched to an innocent verdict and the lowest likelihood of 

guilt matched to a guilty verdict.  

Balance of probabilities 

Also known as the "preponderance of evidence", this is the standard required in 

most civil cases. The standard is met if the proposition is more likely to be true 

than not true. Effectively, the standard is satisfied if there is greater than 50% 

chance that the proposition is true. Lord Denning in Miller v. Minister of 

Pension402 described it simply as "more probable than not". 

Beyond a reasonable doubt 

This is the standard required by the prosecution in most criminal cases within an 

adversarial system. This means that the proposition being presented by the 

government must be proven to the extent that there is no "reasonable doubt" in 

the mind of a reasonable person that the defendant is guilty. There can still be a 

doubt, but only to the extent that it would not affect a "reasonable person's" belief 

that the defendant is guilty. If the doubt that is raised does affect a "reasonable 

person's" belief that the defendant is guilty, the jury is not satisfied beyond a 

"reasonable doubt". The precise meaning of words such as "reasonable" and 

"doubt" are usually defined within jurisprudence of the applicable country. 

Usually, reasonable doubt is defined as "any doubt which would make a 

reasonable person hesitate in the most important of his or her affairs." 

                                                           
402 [1947] 2 All ER 372 
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Criminal law 

In most western countries, criminal cases place the burden of proof on the 

prosecutor - sometimes referred to by the Latin legal expression "ei incumbit 

probatio qui dicit, non que negat" (the burden of proof rests on who asserts, not 

on who denies). The principle that it should be is known as the presumption of 

innocence, but is not upheld in all legal systems or jurisdictions. Where it is 

upheld, the accused will be found not guilty if this burden of proof is not 

sufficiently carried by the prosecution. 

Civil law 

In civil law cases, the "burden of proof" requires the plaintiff to convince the 

trier of fact (whether judge or jury) of the plaintiff's entitlement to the relief 

sought. This means that the plaintiff must prove each element of the claim, or 

cause of action, in order to recover. 

The burden of proof must be distinguished from the "burden of going forward," 

which simply refers to the sequence of proof, as between the plaintiff and 

defendant. The two concepts are often confused. 

A D M I S S I B I L I T Y  A N D  R E L E V A N C E  O F  

E V I D E N C E .  ( R E S  G E S T A E )  

The term res gestae is used to connote acts, declarations and circumstances 

constituting or explaining a fact or transaction in issue. It is therefore assumed 

that there is a transaction in issue or a principal fact. What constitute res gestae 

are those other facts that are in relationship with the fact in issue. Res gestae 

therefore refers to facts that are admissible in evidence as the surrounding 

circumstances of the event to be proved. The doctrine of res gestae is 

incorporated in the Evidence Act from section 4 to section 15.  

 

 

http://en.wikipedia.org/wiki/Criminal_law
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R V KURJI (1940) 7 EACA 58 

The accused had stabbed the brother of the deceased and had uttered threats 

against the deceased. Immediately afterwards, he was seen in the go down of an 

immediate shop standing over the deceased holding a dagger. It was held that the 

two circumstances were so interconnected that the wounding or stabbing of the 

deceased’s brother must be regarded as part of the res gestae in the trial of the 

accused in the murder of the deceased. Further that this evidence was admissible 

even though it tended to lead to the commission of another offense.   

O R I E N T A L  F I R E  A N D  G E N E R A L  

A S S U R A N C E  L T D  V  G O V E N D A  A N D  

O T H E R S .    ( 1 9 6 9 )  E A  1 1 6  

In the case, the appellant sued the respondents seeking to avoid motor vehicle 

policy which they had given the respondent on the grounds that the respondent 

had made a representation of fact that they had been involved in a motor accident 

with a vehicle owned and driven by the first respondent. The issue was whether 

the statements made after the motor accidents were part of res gestae. Court 

found that the statement was not part of res gestae because they were not made 

at or immediately after the occurrence of the accident 

P A R T I C U L A R  A S P E C T S  O F  R E S  G E S T A E .  

 Facts which form part of the same transaction.  

 Facts which are the occasion, cause or effect of the facts in issue  

 Facts which show motive, preparation, previous or subsequent conduct 

 Explanatory and introductory facts. 

 Facts which show common intention. 

 Contradictory or inconsistent facts 

 Facts which show the state of mind or bodily feeling 

 Facts which are evidence of similar facts or occurrences 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
310 

 

 Facts which show the ordinary course of business 

Now let us turn to each of the above aspects in some detail. 

1.  Facts which form part of the same transaction.  

Section 5 of the Evidence Act403 provides as follows, “Facts which though not in 

issue are so connected to the fact in issue as to form part of the same transaction 

are relevant whether they occur at the same time or place or at different times 

and places.” 404 

Under this provision, facts constituting the same transaction can only be 

introduced for purposes of explaining the fact in issue. Section 5 provides that 

time may not be important.   

Section 5 is applicable in civil and criminal proceedings and the issue of whether 

time is relevant or not will depend on the nature of the transaction.405  

2.  Facts which are the occasion, cause or effect of the facts in 

issue  

Section 6 of the Evidence Act provides, “Facts which are the occasion, cause or 

effect, immediate or otherwise of relevant facts or facts in issue, or which 

constitute the state of things under which they happened or which afforded an 

opportunity for their occurrence or transaction are relevant.” 

Therefore, any fact which could be a cause to any fact in issue is relevant.  

 

M A K I N D I  V  R  ( 1 9 6 1 )  E A  3 2 7  

The appellant was convicted for manslaughter of a boy for whom he stood in 

loco parentis by beating him so severely that he died. At the trial, the appellant 

                                                           
403 Cap 6 
404 See R V Kurji (1940) 7 EACA 58 
405 See, Oriental Fire and General Assurance Ltd V Govenda and others.  
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had raised a defense to the effect that the boy was epileptic and so had suffered 

these injuries in the course of an epileptic attack. The prosecution had then 

adduced evidence of previous severe beatings of the deceased by the appellant 

in order to rebut his defense the issue was whether that evidence was admissible 

and it was held that that evidence was admissible and section 6 of the Evidence 

Act as explaining substantiating the cause of death as well as under sections 7 

and 13 (now section 8 and 14) showing the motive of the appellant to revenge on 

the deceased and the appellants’ ill will towards the child. 

H A R R I S  V  D P P  ( 1 9 5 2 )  A C  5 7  

A series of thefts having common characteristics occurred in an office in an 

enclosed market at times when the gates were shut and on occasions where the 

accused police officer was on duty in the market the precise time of only one of 

those breaking was known and the accused had been found in the immediate 

vicinity. The accused was charged with eight breaking thefts but acquitted on 

seven counts and convicted on the eighth. The issue on appeal was whether the 

seven counts could have been admitted/proved and it was held that as regards the 

eighth breaking evidence of the previous seven breakings would have to be 

excluded because they occurred at a time when it hadn’t been proved that he was 

near the office. Court went on to say that the proper rule as laid down in the case 

of Makin V Attorney General of New South Wales.406 The proper rule is that 

evidence tending to show that the accused has been guilty of criminal offences 

other than the one he is being tried is inadmissible unless certain evidence is 

relevant to the issue before court as for example it bears on the question whether 

the acts alleged to constitute the offense were designed, accidental or if it rebuts 

an offense which will otherwise be open to the accused Under section 6, facts 

                                                           
406 (1894) AC 57 
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that afford an opportunity to bring out facts in issue are very relevant. For 

example, time, place, physical presence, ability etc. In civil proceedings, this 

section may be used to show what caused the fact in issue and will assist the 

court in apportioning liability as well as help in the assessment of damages.  

3. Facts which show motive, preparation, previous or 

subsequent conduct 

Section 7 (1) of the Evidence Act provides as follows, “Any fact is relevant 

which shows or constitutes a motive or preparedness for any fact in issue or 

relevant fact.”  

Section 7 (2) provides that the conduct of any party … in any suit or proceeding 

or in reference to that suit or proceeding or in reference to any fact in issue to a 

suit or proceeding or relevant to it, and the conduct of any person to an offense 

against whom is a subject of any proceeding is relevant if that conduct influences 

or is influenced by any fact in issue or relevant fact and whether it was previous 

or subsequent to the fact in issue or relevant fact.  

Motive is what influences a person to act in a particular way.  In criminal law, 

motive is irrelevant, but in the law of evidence; motive may be relevant in so far 

as it establishes causation. Motive may be a fear or a desire to bring about a 

particular activity. Motive is a mental state and it’s normally derived from 

circumstances and relationships. It can also be established from a person’s words 

and moods.  

Under section 7, facts which constitute preparation are also relevant and 

admissible. Preparation refers to plan to bring about a particular event. 

Preparation refers to completing all the necessary preliqiusites to bring about the 

fact in issue. Section 7 also makes relevant previous and subsequent conduct. 

Previous conduct refers to conduct before the fact in issue is committed. It may 
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include motive. It could refer to the means of bringing about the fact in issue. It 

could also mean previous attempts as well as declarations of intent.  

Subsequent conduct may explain the occurrence of an offense and may be used 

to implicate a person of a crime. Some cases, silence by the accused person, 

giving of false statements or evasive explanations and the absconding form 

jurisdiction may amount to subsequent conduct.   

4. Explanatory and introductory facts. 

Section 8 of the Evidence act provides that facts necessary to explain or introduce 

a fact in issue or relevant fact, or which sup[port or rebut an inference suggested 

by a fact in issue or relevant fact or which establish the identity of anything or 

person whose identity is relevant or fix the time or place at which any fact is in 

issue or relevant fact happened, or which show the relation of parties by whom 

any such fact was transacted, are relevant in so far as they are necessary for that 

purpose. Section 8 introduces the following specific elements as relevant; 

a)      Facts that explain or introduce a fact in issue. 

b)      Facts which support or rebut an inference. 

c)      Facts which establish identity where identity is in issue. 

d)      Facts that fix time and place at which the relevant issue may have 

happened. 

e)      Facts that show a relationship of the parties. 

Now, let us look at each in detail. 

a)      Facts that explain or introduce a fact in issue. 

These are facts which have an element of showing how a particular fact is 

brought about. There are related to other parts of res gestae. Explaining could 

be by way of relation for example under the law of bankruptcy, absconding form 

jurisdiction or keeping house may explain the fact of bankruptcy. In cases of 
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breach of contract, any letter expressing dissatisfaction may be preparatory or 

preparation for breach of contract.  

b)      Facts which support or rebut an inference. 

A fact in issue may raise certain presumptions such which contradict or support 

an inference. Such presumptions are relevant. For example, if a crime is 

committed in a room, the only person with the keys is inferred that he or she is 

guilty. If evidence is relayed to show that he or she was not around at the time of 

the crime, then that fact contradicts the presumption and is relevant.  

Section 8 and 10 are related because the latter generally reviews the facts that are 

inconsistent with any fact in issue or with the relevant fact. These provisions 

apply to both the prosecution and the accused.  

F R A N C I S  K A Y E M B A  V  U G A N D A  ( 1 9 8 3 )  H C B  

3 0  

The appellant was charged with and convicted of theft mainly based on 

circumstantial evidence. It was held that before a conviction is entered on a case 

mainly based on circumstantial evidence, court should first find in interlocutory 

facts are incompatible with the explanations on any other reason/hypothesis other 

than that of guilt. It is also necessary before drawing the inference of guilt 

drawing on circumstantial evidence to be sure that there are no co existing facts 

which would weaken or destroy the inference.      

I n  U G A N D A  V  B A R I N D A   

The accused was indicted for kidnapping with intent to murder. Evidence showed 

that the deceased as was being served with a drink at a party was called away by 

the accused towards the trading Centre where he was attacked by the accused 

along with others and dragged near the bush and was never seen again. It was 

held that there was evidence both circumstantial and direct to the effect that the 

death of the deceased was caused by the assault on him by the accused and others. 
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However, to establish the cause of death [partly by circumstantial evidence, court 

had to be sure that there were no other co-existing circumstances which would 

weaken or destroy the inference. Therefore, it was on the prosecution to show 

that the deceased being dragged into the bush was not enough since anything 

could have happened to him there. That there were therefore co existing 

circumstances which tend to weaken the evidence as to the cause of death 

U G A N D A  V  R I C H A R D  B A G U M A  ( 1 9 8 8 - 9 0 )  H C B  7 4  

The accused was indicted on account of robbery and kidnapping with intent to 

murder. It was alleged that on the day the deceased died, the accused had picked 

him from his house and taken him away and his bullet ridden body was found 

the following day. It was held that where evidence is circumstantial in order to 

justify an inference of guilt. Facts must be incompatible with innocence of the 

accused and incapable of explanation upon any other hypothesis than that of 

guilt. 

U G A N D A  V  K A S Y A  [ 1 9 8 8  –  9 0 ]  H C B  4 8 .  

The accused was indicted for murder; evidence was relayed to show that on the 

evening of the deceased’s death, the accused had been seen in company of eth 

deceased. Evidence was also led to show that the deceased’s body had been 

found about a half a mile from the accused’s residence. That she had first been 

raped before being strangled and graduated tax tickets belonging to eth accused 

were found some meters from the body and the accused upon arrest was found 

wearing blood stained trousers. The accused raised the defense of alibi and it was 

held that where the accused raises an alibi, he doesn’t thereby assume the burden 

to prove it, the burden rests on the prosecution to disprove or destroy that the 

evidence against the accused was purely circumstantial and did not irresistibly 

point to the guilt of eth accused because there are other co-existing circumstances 
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which would weaken or destroy the inference. Further that the prosecution had 

failed to destroy the accused’s alibi by putting him at the scene of the murder. 

Facts which establish identity where identity is in issue 

Any fact which shows identity of anything is a relevant fact. Identification is an 

expression of opinion that a thing or person resembles another thing or person so 

much so that it is likely to be the same person or thing. Identification is the quality 

of sameness. When the process of identification is being conducted, a number of 

things are considered; 

i) The person identifying must have seen or observed the accused. 

ii) The identifying person must have had a settled impression in his or her mind. 

iii) The mental picture that a person has at the time of identification must be the 

same as when he or she saw the accused and should not be tainted with opinions 

of third parties or by other factors.  

iv) Time taken in identifying the accused is important for example if it is too 

short, it may not be adequate.  

v) There must be an opportunity allowing for proper identification. 

vi) The coincidence between the person identifying and the person being 

identified.  

Identification involves pointing out characteristics of a thing or person sought to 

be identified. For example, the manner of dress, sex of the person, the height of 

the person, age of the person, size, complexion, accent, handwriting, blood 

group, etc because it is easier to identify a person who has been known to the 

person identifying him or her.  

M U S O K E  V  R  [ 1 9 5 8 ]  E A  7 1 5  

It was held that it is not an established practice to question a witness as to his or 

her reasons for doing so. That voluntarily made comments by the witness is often 
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received in evidence as part of eth act of identification but answers to questions 

will be of less value and of doubtful admissibility.   

K A R A N J A  V  R  ( 2 0 0 4 )  1 K L R  5 7 8  

The appellant was convicted of aggravated robbery; he was identified by the 

victim at an identification parade. He raised the defense of alibi and argued that 

evidence of identification was unsafe or unsustainable. Court held that subject to 

certain exceptions, it is very vital that a fact may be proved by the testimony of 

a single witness but this rule does not lessen the need for testing with the greatest 

of care. The evidence of a single witness regarding identification especially 

where it is known that the conditions favoring identification were difficult. In 

such a case, what is needed is other corroborating evidence whether direct or 

circumstantial.   

K I B U T H U  V  R  

The appellant was accused of having committed aggravated robbery and was 

convicted. Evidence showed that police had used a track dog to lead them to eth 

accused on the scene of the robbery. He appealed against the decision basing that 

the identification was unsafe. Court held that the accused had not been 

recognized by the complainant and none of eth stolen property had been traced 

back and it could therefore be unsafe to rely solely on the fact that a police track 

dog led the police where the accused was that night especially in absence of 

expert evidence of what the track dog could or could not do.  

S H A M A  A N D  A N O T H E R  V  R  [ 2 0 0 2 ]  2  E A  5 8 9 .  

The appellant was charged with murder and had been identified by a witness 

using the voice recognition. This witness had never had face to face conversation 

with the accused and the accused raised the defense of alibi. Court held that 

identification becomes a crucial issue of the identifying witness is unable to 

physically see the speaker whose voice the witness claims to identify thus its 
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necessary for the court to consider the identification with the greatest or caution. 

There is a possibility of mistaken identity by voice where it is claimed that a 

person has been identified.  

N J I R U  V  R  [ 2 0 0 2 ]  1  E A  2 1 8 .  

The appellant were tried with aggravated robbery. Evidence adduced was that 

the complainant who claimed to have seen them cut off power supply. There was 

also voice identification by one of them and the complainant also claimed that 

the robbers had spoken to them and he could register the appellant’s voice. An 

identification parade had also been carried out and on appeal by the accused, 

court held, 

i)     Where an identification parade is to be carried out, the requirement in 

respect to the members of the parade is subject; they should be of the same age, 

height, appearance, class of life as the suspect and not that they should be 

identical. N respect of the first accused, there was no need to find people with 

similar swellings as the first accused had on his side of the face although if it was 

possible, it would have a commendable thing to do.  

ii)   Where a witness says that a part from visual identification of the suspect, he 

has also been identified by voice, the witness should be allowed to confirm that. 

There was nothing objectionable in a witness requesting for parade members to 

shout for him, so that he cold satisfy himself that he would not make any mistake 

identifying the particular suspect.  

In Uganda V Ntambazi [1996] HCB 29, the following rules were laid out for 

the purposes of an identification parade; 

1.   The accused must be informed that he may have a lawyer present. 

2.   The officer in charge of the case even though may be present, does not carry 

out the identification. 

3.   The witness does not see the accused before they parade. 
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4.   The accused is placed among at least eight persons of similar age, height and      

     class of life and general appearance. 

5.  The accused should be allowed to take any position he chooses and is allowed  

     to change his position after each identifying person has left if he so desires. 

6.   Care must be exercised so that the witnesses are not allowed to communicate  

      to each other after they have been to the parade. 

7.   Persons who do not have any business at the parade should be excluded. 

8.  Careful notes should be made after each witness has been to the parade  

     recording whether the witness identified the accused or not and other  

      circumstances. 

9.   If the witness desires to have the accused person to walk around, speak, put 

on a cap or put it off. That should be done as a pre caution measure; the whole 

parade is asked to do those things so that the witness identifies the person. 

10. During the conduct of the parade the accused should be asked whether he is 

satisfied how the parade is being conducted where it is fairly conducted and 

a note of his reply should be made.  

11. The witness should only be told that he will see a group of people who may 

or may not include the suspected person. This is to ensure that the witness is 

not influenced in any way.    

I n  T W E B A Z E  D R A K E  V  U G A N D A  

It was held that the intention of eth parade was to make sure that the ability of 

eth witness to recognize a suspect is tested. Court went on to say that the 

identification parade is not the only search test because the correctness or 

otherwise of identification will depend on the circumstances such as length of 

time, distance, the light and the familiarity of the witness of the accused. If the 

circumstances are good, then the danger of mistaken identity is reduced. 
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I n  S T E P H E N  M U G U M E  V  U G A N D A  

It was held that identification parades are as a practice held in cases where the 

suspect is a stranger to the witness possibly where the witness does not know the 

name of the accused. The parade is held to enable the witness confirm that the 

person identified at the parade is the same as the one the witness saw commit the 

offense. Further, the evidence of the parade could only be accepted if the parade 

conformed to the established practice.    

c) Facts that fix time and place at which the relevant issue may 

have happened. 

Normally, the time at which a particular crime is committed may not be material 

although there are instances where time is important to establish an element of 

time. For example, burglary and house breaking. In the defense of alibi, time is 

important because a person cannot be in two places at the same time. Time will 

therefore be crucial if the accused person is to be placed at the scene of the crime.  

d) Facts that show a relationship of the parties. 

This may include blood relations or pedigree. It may include contractual relations 

between parties, may include personal relationships for example friendship or 

enmity. Hatred, even love fiduciary relationship like that between lawyer and 

client, doctor patient, clergy congregation etc… 

5.  Facts which show common intention. 

Section 9 of the Evidence Act provides that where there is a reasonable ground 

to believe that two or more persons have conspired together commit an offence 

or an actionable wrong, anything said, done or written by anyone of those 

persons in reference to their common intention, after the time when that intention 

was first entertained by anyone of those persons is a relevant fact as against each 

of the persons believed to be conspiring as well as for the purpose of proving the 

existence of the conspiracy and for the purpose of showing that any such person 
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was party to it. This relates to conspiracy where two or more persons agree to 

commit a crime it becomes a crime at the time of agreement under this section. 

People who conspire are said to have common intention and thus provision 

would show that conspiracy existed and the person was party to the conspiracy. 

6.  Contradictory or inconsistent facts 

Facts not otherwise relevant are relevant if they are; 

a) Inconsistent with any fact in issue or relevant facts 

b) If by themselves or in connection with other facts they make the existence or 

non-existence of any fact in issue or relevant fact highly probable or improbable. 

Section 10 introduces a negative element in that facts which negate or affect 

improbability of nay fact in issue are relevant. Evidence of inconsistent facts can 

be derived from a number of factors for example, the defense of alibi is 

inconsistent with allegation that the person who committed the offence where 

that offense requires physical preference.  

I n  U G A N D A  V  D I S M A N  S A B U N I  ( 1 9 8 1 )  H C B  1  

It was held that it’s well established law in Uganda that when an accused sets up 

an alibi which is technically a defense, the accused does not have any 

responsibility of proving the alibi. The prosecution must negative the alibi by 

evidence adduced before the defense is put forward or by calling witnesses to 

give evidence in rebuttal. If on the full consideration of the whole of the evidence 

put before the court, it is found that the alibi is sound and it has not been negative, 

then the prosecution won’t have proved its case beyond reasonable doubt and the 

accused is entitled to an acquittal. It was established that only a grave 

inconsistency is not satisfactorily explained will usually result in the evidence of 

the witness being rejected. Minor inconsistencies will not usually have that effect 

unless they point to deliberate untruthfulness.     
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Minor inconsistencies do not usually have the effect of leading to the rejection 

of the witness’ evidence unless they point to deliberate untruthfulness. Another 

example of inconsistency is the fact of impotence especially where there is an 

allegation of rape or allied offences. In matrimonial causes, wherein the issue of 

paternity is raised, the fact that a husband has had no access to the wife for a 

period falling outside the gestation period; it becomes relevant if it’s alleged that 

you have fathered the child.   

I n  U G A N D A  V  N A S U R  ( 1 9 8 2 )  H C B  1  

It was held that in assessing evidence of the witness and the reliance to be placed 

upon it, his consistency or inconsistency is a relevant consideration. Where grave 

inconsistencies occur, the evidence may be rejected unless satisfactorily 

explained, while minor inconsistency have no adverse effect on the testimony 

unless it points to deliberate untruthfulness. 

7. Facts which show the state of mind or bodily feeling 

Section 13 of the Evidence Act provides that facts showing the existence of any 

state of mind such as intention, knowledge, good faith, negligence, rashness, ill 

will or good will towards any particular person or showing the existence of nay 

state of body or bodily feeling are relevant when the existence of any such state 

of mind with body or bodily feeling is in issue or relevant. The person may bring 

about particular acts or commit particular facts because of his or her state of 

mind. In some cases, the mental element whether in crime or tort is a relevant 

consideration.  

Under this provision, evidence of which a state of mind can be inferred is often 

and therefore is admissible under section 13. Sanity is important in criminal cases 

to prove guilt or otherwise, it is also relevant to determine whether a person can 

be party to a trial. It is also important in succession cases where the sanity of a 

testator may be called in question and may be used to challenge his or her will. 
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Knowledge is important in tort and contract because it helps in determining 

liabilities for example the knowledge that the contract is being made fro an illegal 

purpose is a relevant fact. In tort, where the owners of an animal know that the 

animal has the propensity to bite even though its not naturally dangerous he is 

liable it bites any one. 

Intention is relevant in criminal and civil cases, for example threats before the 

actual commission of an offense may reflect an intention. 

8. Facts which are evidence of similar facts or 

occurrences 

This is provided for under section 14 of the Evidence Act which states that when 

there is a question of whether an act was accidental or intentional or done with a 

particular knowledge or intention, the fact that such an act formed part of a series 

of similar occurrences in each of which the person doing the act was concerned, 

is relevant. All evidence which that the act was accidental or not is admissible. 

Evidence of similar facts generally refer to the rule that court can use past similar 

occurrences relating to a particular person to establish whether that person is 

guilty or not or liable in civil actions or not.  

This rule assumes that generally people do not change their habits so that if they 

have done similar acts in the past, they are likely to repeat such acts. This general 

rule under similar facts is exclusionary, in other words, it excludes evidence of 

similar acts recognizes exceptions. Evidence of past similar acts is not admissible 

except to prove that an act was not accidental. 

The general principle was laid down by the Privy Council in Makin V Attorney 

General, where court stated that it’s undoubtedly not competent for the 

prosecution to adduce evidence tending to show that the accused has been guilty 

of criminal acts other than those covered by the indictment for the purpose of 

leading to the conclusion that the accused is a person likely from his criminal 
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conduct or character to have committed the offence for which he is being tried 

but court also recognized exceptions under which that evidence may be admitted 

for example where its sought to adduce that evidence to rebut the defense of 

accident or mistake or where its used to show that what happened was by design.  

R  V  S M I T H  

The appellant was indicted for the murder of a mistress who was found drowned 

in a bath tab, it had been made to look like he died in an epileptic fit. It was also 

established that on previous occasion other mistresses had died in similar 

circumstances after making favorable financial statements to the appellant, it was 

held that those past similar acts could be admitted to show that the death was not 

an accident.  

9. Facts which show the ordinary course of business 

This is provided for under section 15 which provides that, when there is a 

question of whether a particular act was done, the existence of nay course of 

business according to which it naturally could have been done is a relevant fact. 

Here, there are two facts under investigation; 

a)   Act done which is being investigated 

b)  There is the ordinary or natural way through which it would have been done. 

H E A R S A Y  E V I D E N C E   

Hear say evidence has been defined sometimes as “third party’s assertions” 

narrated to court by a witness for the purpose of establishing the truth of that 

which is the assertion. A more precise description of hearsay evidence was made 

in the case, Subraminium V Public Prosecutor,407 where it was held that 

hearsay evidence is an assertion of a person other than the witness testifying 

offered as evidence of the truth of that assertion rather than as evidence of the 

                                                           
407 [1956] W.L.R. 965 
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fact that the assertion was made. Court added that it is not original evidence. The 

rule of hearsay evidence is therefore exclusionary in the sense that it exclude4s 

hearsay evidence in the course of proceedings.        

According to section 59 of the Evidence Act, oral evidence must in all cases 

whatever be direct, that is; 

a)  If it refers too a fact that could be seen, must be the evidence of the witness 

who says he or she saw it.    

b)  If it refers to a fact that could be heard, must be the evidence of a witness who 

says he or she heard it.   

c) If it refers to a fact that could be perceived, by any other sense or in any other 

manner, must be the evidence of a witness who says he or she perceived it in that 

sense or any other manner.  

d) If it refers to an opinion, on the grounds of which that opinion is held, it must 

be the evidence of a person who holds that opinion on that ground.  

Per section 59408, only direct evidence is admitted in court thus other evidence is 

hearsay and therefore inadmissible. 

I n  R  V  G I B S O N  

The accused was inducted for willful wounding. It was alleged that the accused 

had thrown a stone at the victims house and immediately after the stone had hit 

the victim, a passer by woman pointed at the accused’s house and said that the 

person who had thrown the stone had gone inside and it was only the accused 

who was found inside the house and was prosecuted and convicted. He appealed 

on the grounds inter alia that on evidence of this lady who herself had not been 

called in as a witness in court should not have been admitted. Court held that the 

evidence was hearsay because the lady had not been called to testify and the 

evidence should not have been admitted. Court further stated that it has been 

                                                           
408 Evidence Act (Cap 6) 
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court’s mandate to exclude hearsay evidence from the proceedings right from the 

beginning but in practice parties have a duty to raise objections against certain 

evidence and where they fail to do so, they may be deemed to have waived their 

rights.  

I n  S P A R K S  V  R  

The appellant was convicted of indecent physical assault of a girl under the age 

of four. Immediately after the assault, a child who was not called as a witness at 

the trial told her mother that it was a colored boy who had done it. The appellant 

was a white man. This evidence was objected to on grounds of hearsay but court 

held that the mother’s evidence of what her daughter told her was hear say, the 

child not having been called as a witness there was no basis on which her 

statement could have been admitted.  For the rationale for the rejection of hearsay 

evidence, see Marshall V R and State V Medley Court.   

I n  M A R S H A L L  V  R       

It was stated that the general rule is that hearsay evidence is not admissible for 

the reason that such statements are not subjected to the ordinary tests required by 

law to ascertaining their truth. That is, that the author of the statement is not 

exposed to cross examination in the presence of penal sanctions of an oath. There 

is no opportunity to investigate his character and nature and neither is his 

demeanor subject to observation.    

I n  S T A T E  V  M E D L E Y  C O U R T    

Court stated that the rules regarding hearsay have been adopted to guard against 

the manifest danger to human life that is so liable to arise from the admission as 

evidence of declarations made not under the sanction of an oath and not offering 

to the party affected by them an opportunity of cross examination. All attention 

to omitted facts that if stated, modify or completely overturn the inference made 

from the declarations made. These rules have been found so essential as 

safeguards in the investigations of truth that they have become fundamental in 
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our system of jurisprudence. No matter how convincing the testimony may be to 

an intelligent mind, unless unrepresented under fixed rules, it can not be 

received. 

Exceptions to the Hearsay Rule. 

Despite the existence of reasons which justify the exclusion of hearsay evidence, 

there are situations where practice has shown that wholly excluding such 

evidence could be unfair and would lead to injustice. Fro this reason therefore, 

common law developed a series of exceptions to the rule against hearsay and 

many of these have been codified in the Evidence Act. These are found in section 

30 of the Evidence Act.    

Section 30 is to the effect that statements written or verbal of relevant facts made 

by a person who is dead or who can’t be found or who has become incapable of 

giving evidence or whose attendance can not be procured without an amount of 

delay or expense which under the circumstances of the case appears to be 

unreasonable, they are relevant  

to cases falling under section 30. 409 

M U H A M M A D  T A K I  V  R            

Counsel applied that evidence be admitted by way of exception instead of 

bringing a witness form Switzerland to confirm that he sold the watches to the 

appellant, court said that it might have been better if the learned magistrate had 

had evidence before him of the conditions which made section 30 of the 

Evidence Act applicable. But he was entitled to take judicial notice of the fact 

that Switzerland is in Europe and Kampala is in Uganda and it seems to have 

been satisfied that the attendance in Kampala of the witness form Switzerland 

could not be procured without an amount of delay or expense which in the 

circumstances of the case appeared unreasonable.  

                                                           
409 See Muhammad Taki V R, Thornhill V Thornhill, Commissioner for customs and Excise V 

Panachand.  
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I n  T H O R N H I L L  V  T H O R N H I L L              

The trail judge of the lower court was of the view that air travel is very rapid and 

so the witness could fly in and the cost and inconvenience of bringing the witness 

form the United Kingdom would not be great in this era of quite inexpensive 

travel. On appeal, judges agreed that air travel is rapid but not inexpensive and 

could cause serious financial embarrassment and hardship to the parties. They 

thus held that the judge misdirected himself in dismissing the application that he 

should have been granted both on the ground of inconvenience and expense and 

on the ground that the court would not be likely to derive any advantage from 

the presence of the witness.   

In COMMISSIONER FOR CUSTOMS AND EXCISE V 

PANACHAND  

Court said that may be court might take judicial notice of the distance between 

Nairobi and The Hague and inferred that bringing of a witness to Nairobi from 

The Hague in relation to this particular case would be unreasonable. That in Taki 

V R, court only suggested but didn’t decide that such an approach would be 

legitimate.  

Dying Declarations  

When a statement is made by a person as the cause of his or her death or as any 

of the circumstances of the transaction which resulted into his or her death, in 

cases in which the cause of death of that person comes into question and the 

statements are relevant whether the person who made them was or was not at the 

time when they were made of eth proceeding which the cause of his or her death 

comes into question. It is a statement uttered by a since deceased person; the 

purpose of which is to establish the cause of death of that person. Ordinarily, this 

would amount to hearsay evidence because the maker is not before court. 
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However, such evidence is admitted as an exception to the hearsay rule under 

section 30 of the Evidence Act.  

S A B I I T I  V I N C E N T  V  U G A N D A       

Court said that a dying declaration is admissible evidence but caution must be 

taken when relying on it to convict because such evidence lacks cross 

examination. In addition, the circumstances under which the dying declaration 

was made must be examined so as to determine whether the declarant was able 

to see the accused.  

I n  R  V  W O O D C O C K  

It was stated that the deceased must have lost all hope of living that if at least he 

had a chance however remote, then it cannot be admitted. The rationale being to 

make sure that ii is the moral and spiritual compulsion which has taken over and 

that therefore the person doesn’t tell lies.  

Elements of a Valid Dying Declaration  

i)    The maker must have died.  

ii)    Statement must be complete. 

iii)   It should be a free expression of the deceased. 

iv)   It should be corroborated.  

v)    The issue of time. 

I n  R  V  P I K E  

Court decided that a child of tender age could not make a dying declaration. His 

statement was incompetent as a dying declaration because the maker was not 

capable of giving evidence in court as a witness. 

I n  W A U G H  V  R  

The deceased was allegedly shot by the appellant. Before he died, he was found 

conscious and said that he was shot innocently but when he was about to give 
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the reason why the appellant had a grudge against him, he fell into a coma from 

which he never recovered. The issue was whether his statement was admissible 

as a dying declaration and it was held that it could not be admitted because on its 

place, it was incomplete and no one could tell what he was about to add.  

I n  C H A R L E S  D A K I  V  R  

This was a murder case where the deceased was admitted in hospital. The police 

officer went to examine him, during which examination, he was able to say the 

name of the person who shot him but in the course of the interview, the doctor 

came and interrupted the interview. The deceased died before completing his 

statement. On whether the statement was admissible as a dying declaration, it 

was held on the place and the footnote thereto that the deceased was interrupted 

by the doctor yet he might or might not have added something. Accordingly, on 

the authority of decided cases, the statement was inadmissible. Court went on 

further to say that it is true, that in the earlier case, the deceased fell unconscious 

having begun but not completed the sentence but the principle applies where 

although there was apparently no unfinished sentence, it is not established that a 

declarant said all he wished or intended to say before the doctor intervened.  

I n  U G A N D A  V  A L F R E D  O Y A K A   

The issue was whether there was sufficient corroboration of a statement made by 

a deceased pinning the accused for sexual assault. The woman (while pregnant) 

was allegedly pierced by a man. In her dying declaration, she alleged that she 

had been assaulted by the man. The prosecution sought to use it as corroborative 

evidence. Court held that the law regarding dying declarations is that to base 

conviction from it, the declaration must be satisfactorily corroborated. 

Corroboration is an independent form of proof evidence which confirms the 

complicity of an issue of an offence. Medical evidence showed that the deceased 
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suffered a ruptured uterus and on the evidence of the doctor showed that the 

rapture could have been caused by violence or trauma on the abdomen on being 

hurt. This was consistent with the violence meted out by the accused to the 

deceased. Therefore, this medical evidence accorded the necessary corroboration 

to the dying declaration.  

I n  U G A N D A  V  R U T A R O  

Court said that they could not base a conviction on a dying declaration unless it 

was satisfied that the declaration was truthful and satisfactorily corroborated. 

I n  K A L I S T I  S E B U G W A W O  V  U G A N D A  

On sufficiency of corroboration, court held that the repetition of a dying 

declaration by different witnesses is not enough corroboration.  

I n  R  V  K A B A T E R E I N E  

Two days before the deceased was burnt to death, she had made a statement to 

her head man that the accused had threatened to burn her in her house because 

she had caused the death of her father by witchcraft. The issue was whether the 

statement to the headman made two days before was a rightly admissible dying 

declaration as it was directly related to the occasion of the death of the deceased. 

The time at which the statement was made was immaterial.   

I n  B A R U G A H A R E  V  R     

A period of six months had elapsed thus court had rejected a statement made as 

a cause of fear to the deceased holding that there must be a proximate relationship 

between the statement made and the death itself. In this case, it was a mere fear 

of death thus inadmissible. 

Statements made in Ordinary Business.    

According to section 30(b), when the statement was made by such a person in 

the ordinary course of business and in particular when it consists of any entry or 

memorandum made by him or her in books kept in the ordinary course of 
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business or in the discharge of professional duty or on acknowledgement written 

or signed by him or her of the receipt of money, where securities or property of 

any kind or of a document used in commerce written or signed by him or her or 

of the date of a letter or other document usually dated, written or signed by him 

or her.   

The statement must have been made before the controversy arose. This derives 

from the Latin maxim, “ante litem motum” – declaration must have been made 

before the dispute arose. It should not have been in anticipation of its use in 

court.  

Records must be made by someone who is under duty to make them and such 

statements are admissible because it is felt that they are most probably true since 

people did not anticipate that there will be a point in issue in litigation. Again, 

since they are made in the ordinary course of business, the person makes them 

truthfully.  

Section 30(b), should be looked at together with section 32 on entries in books 

of account regularly kept in the course of business which are relevant when they 

refer to the matter which court is interested in.  

Section 33 is about entries in public reports made in the performance of duty 

should also be looked at in light of section 30(b).   

Statements against Pecuniary or Primary Interests of the 

Maker.  

Section 30c) of the Evidence Act stipulates that when the statement is against the 

pecuniary or proprietary interest of a person making it, or when it could expose 

him or her or would have exposed him or her for a criminal prosecution or to a 

suit for pursued damages. See R V O’Brien. Dias V R 
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I n  R  V  O ’ B R I E N .    

There were two accused persons. O’Brien and Jensen who were jointly charged 

for possession of narcotics. O’Brien submitted himself for trial but Jensen fled 

the country. After O’Brien’s conviction, Jensen returned and later made a 

statement while saying that he alone was the perpetrator of the crime and died 

soon. Thereafter O’Brien applied to court to review his conviction on the basis 

of the statement by Jensen. However, his application was denied contending that 

the maker was already aware of the proceedings  

and that the statement would be calculated to save his friend.  

I n  D I A S  V  R  

A letter was written by one Thomas, to the effect that the accused had instructed 

him to pay false pay sheets (ghost employees). It came out at the trial that when 

Thomas wrote that letter, he only intended to be promoted at work. Court held 

that much as it exposed him to criminality and was against his own interest, he 

made it without full knowledge of its consequence except for purposes of 

advancement at work. 

Public Rights and Records.  

Section 30(d) of the Evidence Act provides, “When a statement gives the opinion 

as to the existence of any public right or custom, or matter of public or general 

interest of the existence of which if it existed, he or she would have been likely 

to be aware and when that statement was made before any controversy o the 

right, custom or matter had arisen. 

Pedigree Relations.    

Section 30 (e) of the Evidence Act provides that when the statement relates to 

the existence of any relationship by blood, marriage or adoption between persons 

as to whose relationship by blood marriage or adoption the person making the 

statement had special means of knowledge and when the statement was made 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
334 

 

before the question in dispute was raised, then that statement can be admitted in 

court in evidence.   

Private Rights and Family Affairs.  

When the statement relates to existence of any relationship by blood, marriage 

or adoption between persons deceased and is made in any will or dead relating 

to the affairs of the family to which any such deceased person belonged or in any 

family pedigree or upon any tombstone family portrait or other thing on which 

such statements are usually made and when the statement was made before the 

question in dispute was raised.410                            

I n  H A I N E S  V  G U T H R I E     

This was a suit for the price of goods sold. The defendant who at the time of the 

sale was an infant could not b e held liable in law. The issue before court was the 

defendant’s date of birth and for him to prove his infancy he brought an affidavit 

sworn by his father in another matter where he had put down the date of birth of 

the defendant. Court rejected this statement on grounds that it could not establish 

the relationship of family descent.   

O P I N I O N  E V I D E N C E  

An opinion is a statement as to what one thinks about an alleged fact. It could be 

as to whether that fact exists of not, who caused it and why it could have 

happened. Generally, matters of opinion are conclusions or inferences drawn by 

a person in reference to particular instances. The general rule is that opinions of 

inferences as to the existence of facts in issue or relevant facts are inadmissible.  

The Rule against Opinion Evidence.     

The rule is much narrower in its scope than the term opinion in its ordinary sense. 

Thus while the general rule is that opinion evidence is inadmissible, there are 

                                                           
410 See Haines V GuthrieSee also sections 30(g) and (h) of the Evidence Act for other 

exceptions. 
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some instances where it can be admitted as an exception between the general rule 

and this is provided for in section 43 – 49 of the Evidence Act.  

Expert opinion.  

Section 43 of the Evidence Act provides for opinion of experts according to 

which court has to form an opinion upon a pint in foreign law or of science or art 

or as to identity of handwriting or finger impressions. The opinions upon that 

point of persons specially skilled in that foreign law, science or art or impressions 

as to identity of handwriting or finger impressions are relevant facts and such 

persons are called experts.  

Who is an expert?   

Educational background.  

Ordinarily, for a person to be judged as an expert, he should have an educational 

background which enables him or her to become conversant with the subject 

matter that he is expected to testify on and usually before evidence of such person 

is admitted, his educational background is generally first pit on record. 

In R v Oakley [1979] 70 Cr. App Reports 7 

Facts: A police man was called as an expert in an accident. He had worked 15 

years in road traffic service, taken as a qualifying exam in accident investigation 

and it was shown that he had investigated more than 400 cases of traffic 

accidents. 

Held: He qualified as an expert. 

In Uganda v Ogwang 

Facts/ Held: A medical assistant was held to be an expert for purposes of 

classifying harms as dangerous or not dangerous and injuries as fatal or minor. 

In ordinary practice, such are the duties of a medical doctor. This case also 

considers judges as experts. 
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Experience. Court will consider the experience of experts even when they did 

not acquire formal training. Experts may therefore not be specialists in a 

particular field   but may just be skilled or experienced in the branch of 

knowledge even though the exercise of such skill or acquisition of such 

knowledge is not part of their general occupation.  

R v Silverlock [1894] 2 QB 766, 

Facts: There was a dispute as to the identity of handwriting of the accused. A 

solicitor was called to testify to that identity. His relevance in the matter was that 

he’d been in the habit of perusing old parish bills and registers drafted by various 

individuals for over 30 years. He claimed to be an expert as to handwriting. An 

objection was raised claiming that since the solicitor had no formal training in 

the field of handwriting, he couldn’t give expert evidence. 

Held: Court allowed the solicitor to testify and held that his experience in 

perusing documents partly for professional use and partly for private purposes 

enabled him to acquire experience in handwriting although he hadn’t acquired 

any formal education. 

In R v Gatheru 

Held: 

“Court has on several occasions said that when a trial court has to form an 

opinion upon the question whether a home-made gun or part thereof, is a lethal 

barrelled weapon, it must have the assistance of expert opinion that we think that 

such special skill is not confined to knowledge acquired academically, but would 

also include skill acquired by practical experience that in the present 

circumstances, even though a police officer employed on operational or 

investigation work, acquires a sufficient practical knowledge to qualify him as 

an expert, his competence as an expert should in all cases, be shown before his 

testimony is properly admitted.  ” 
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Mohammed Ahmed v R 

Court in regard to the issue in the Gatheru case held: 

“The rule in Gatheru requiring competence of a witness to be established was 

one of practice, omission of whose observance would not in all cases, render the 

evidence inadmissible. That rule will be applied more strictly in criminal than in 

civil proceedings where it can be overlooked. 

Value of expert evidence.  

Expert evidence is not binding on court. It is only to assist court.  

In Uganda v Ntura 

Facts: There was an accident caused by a Uzi gun. In a bid to establish the 

characteristics of a Uzi gun so as to show if it could have caused the accident, a 

police officer was called to testify as an expert on guns. It was established that 

he was an expert since 1949 and that he’d had a habit of training on firearms. 

Issue: Whether the accident could have been caused by such a gun? 

Held: The policeman’s professional experience coupled with some specialised 

study of firearms qualified him to be an expert witness in the matter of guns. 

In Mugisha v Uganda 

Facts: There were 4 counts of issuing threats with murder and demanding 

menaces. There was evidence of a handwriting expert which sought to link the 

accused with the offence, but this evidence was not scrutinised by the trial 

magistrate. The appellant was convicted. 

Held: An expert’s opinion is opinion evidence and it can rarely, if ever, take the 

place of substantive evidence that opinion is only a piece of evidence and it’s for 

the court to decide the issue one way or another upon such assistance as the 

expert might offer. Although the general rule requires an expert to state in 

evidence the grounds for his opinion, there may be cases in which it is necessary 

for the expert to lay a proper foundation for his opinion. 
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Under section 49, before an opinion is admitted the grounds on which it formed 

are relevant. Court must also give reasons if it is to reject expert opinion. Under 

section 44, any facts not otherwise relevant are relevant if they support or are 

inconsistent with the opinions of expert where these opinions are relevant. “Do 

not take opinion evidence on its own but take it in relation to other facts.” 411 

In De Souza v Sharma 

Issue: Whether the construction board had a right to reject or question expert 

evidence? 

Held: Court considered the evidence of the expert witnesses and rejected their 

estimates as in the view of the board, they were very high. Referring to s.49 at 

the time, court said that had the board done this without giving reasons, their 

rejection might have been unjudicial, but gave it 2 reasons based on lower figures 

admitted by the appellant. The court is not bound to accept the evidence of 

experts if it finds good reason for not doing so. 

In R v Smith 

Facts: The appellant was charged with assaulting a person who interalia, put up 

a defence of automatism (sleep walking). 2 psychiatrists brought evidence that 

he suffered from automatism. 

Issue: Whether the psychiatrists’ expert evidence was relevant to determine 

automatism? 

Held: Since the question whether the applicant had acted in a state of automatism 

was in issue and since automatism was a condition outside the experience of the 

ordinary lay person, the psychiatrists’ expert evidence was relevant and 

necessary to help the jury determine whether the applicant’s defence of 

automatism was valid. In reference to s.44, the judge had rightly exercised his 

                                                           
411 See Walusimbi V Standard Bank, De Souza V Sharma, Charles Alfred Sutton V R,R V 

Smith.   
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discretion to permit the cross-examination of the appellant and the psychiatrists 

to be called as witnesses. 

Opinions of ordinary witnesses 

Evidence of ordinary witnesses is provided for under sections 45 to 48 of the 

Evidence Act. Under section 45, when the court has to form an opinion as to the 

person by whom any document was written or signed, the opinion of nay person 

acquainted with the handwriting of a person by whom it is supposed to be written 

or signed but it was or was not written by that person is a relevant fact.  

A person is acquainted with the handwriting of another person where he or she 

has seen that person write or when they have received documents purporting to 

be written by that person in answer to documents written by themselves or have 

in the ordinary course of business, documents purporting to be written by that 

person have been habitually submitted to them.  

Section 46 states that opinion as to the existence of right or custom may be given 

by someone who is likely to be knowing of its existence.  

Section 47 states that opinions as to usages or tenets of anybody of men or family 

or opinion as to the constitution or government or of any religious or charitable 

foundation or opinions as to the meaning of words or terms used in particular 

districts or by particular classes of people, the opinions of persons having special 

means of knowledge thereon are relevant facts. 

Section 48 states that opinions on relationship are relevant when court has to 

form an opinion as to the relationship of one person to another the opinion of nay 

person who is a member of the family or who has special means of knowledge 

of the subject is relevant.   See Case V Ruguru 

In Case v Ruguru 

Held: Special expertise was not needed to prove the existence of a marriage in 

the Embu custom, however, you must be likely to know, e.g. by being a member 
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of that tribe or group of people. It must have been in existence for 6 or more 

months. 

C H A R A C T E R  E V I D E N C E  

The term character is not defined in the Evidence Act. It is explained under 

section 54 to mean and include both reputation and dispositions. Under section 

54, if character evidence is to be given, it should only be as to general disposition 

and general reputation but should not be evidence of the particular acts by which 

reputation or disposition was shown. Disposition in this case means the tendency 

of a person to act or behave in a particular way whereas reputation refers to the 

opinion of members of the public about a particular person.   

General Principles Underlying Character Evidence.  

As a general rule, character evidence is not admissible in court. However, indeed 

as any other rule, that rule has exceptions under which admissibility if character 

evidence depends on the following; 

a)  Nature of the case in other words, is it a civil case or a criminal case? 

b) Nature of the parties in other words, is it the accused, plaintiff or character of 

defendant, complainant or character of witnesses. 

Character Evidence in Criminal Cases. 

Under section 51 of the Evidence Act, in criminal proceedings, the fact that the 

accused person is of good character is irrelevant. According to section 52, the 

fact that an accused is of bad character in criminal cases is irrelevant unless it 

falls under section 52d). As seen in section 54, if bad character evidence is to be 

adduced, it must be; evidence of  

reputation, it must also be shown that a substantial part of a community holds 

that view.412  

                                                           
412 See R V Rowton.  
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Exceptions under section 52  

Under Section 52 (a) such character evidence is relevant if evidence has been 

given or a question or questions asked by the accused person or his or her 

advocate for the purpose of showing that he has a good character. Once an 

accused gives evidence that he is of a good character or asks questions to show 

him as such, then he is said to have put his character in issue, in other words the 

issue of his good character can be determined by allowing the prosecution to say 

that he is a person of bad character.413  

Yowana Setumba v R (1957) EA 35 

Held: Character evidence is admissible against the accused if the prosecution 

shows him as a person of bad character. According to section 52 it is the general 

rule that in criminal proceedings the bad character of the accused person is 

irrelevant. However, you can show it as part of resgestae as evidence of past 

similar occurrences under section 14 of the Evidence Act. Section 52 provides 

circumstances when bad character would be admissible. The bad character 

referred to here is normally evidence of reputation and before such evidence can 

be admitted it must be established that a substantial part of the community holds 

that view pre case of R v Rowton (1965) 10 Cox 25 

In Stirland v DPP (1944) A. C 315 

Facts: The rules determining bad character were discussed in this case. The 

accused person was charged with forgery and he gave evidence of his good 

character. He called a witness to say that he was a person who had never been 

convicted before and he was very moralistic. 

Held: The court allowed the prosecution to adduce evidence of his bad character 

and on appeal the following guidelines were laid down by the court:- 

                                                           
413 See Maxwell V DPP, Yowana Settumba V R  On how to introduce evidence of bad 

character, see Stirland V DPP 
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1. An accused person may be cross-examined as to his claims of good character 

in any evidence he has given in chief and that a result of such cross-examination 

can prove his bad character and that they are a way of testing his velocity that 

such accused past record can be put in evidence, but this should be the whole of 

the accused’s past life, mere suspicion that someone has ever committed a crime 

is not enough and it is not relevant to establish his bad character and this is not 

enough to deny him his claim of good character. 

2. During the trial the evidence of witnesses who can establish bad character may 

be adduced. 

Per section 52b) the proof that he or she has committed or been convicted of 

another offence is admissible evidence to show that he or she is guilty of the 

offence that he or she is charged. However, before such evidence is adduced, 

there must be a relationship. In other words there must be a similarity between 

the offense he is being charged of and the one being adduced as evidence of 

character.414  

R v Rodley (1913) 3 K.B 468   

Facts: This case discusses section 52(b) of the Evidence Act regarding previous 

convictions. The appellant was indicted for having broken into a dwelling house 

in the night with intent to lavish a woman. Prosecution’s evidence was to the 

effect that the appellant broke into the house and went downstairs where he 

seized her, he pulled down her clothes and upon the woman’s father coming 

downstairs the appellant went away. The defence at the trial was that evidence 

of the prosecution was not true since the appellant went to the house for purposes 

of courting the complainant with her consent and he did not intend or attempt to 

ravish her. Prosecution tendered evidence that the appellant at about 2.00am on 

                                                           
414 See R V Rodley (1913) 3 K.B 468   
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the same morning went to the house of another woman about three houses from 

the complainant’s house gained access to her bedroom and had a connection with 

her. It was contended that this evidence was admissible to show the state of the 

appellant’s mind and body at the time when he broke into the complainant’s 

home and coupled with the evidence of what happened when he was in the house 

was admissible to show the intent of the appellant. This evidence was admitted 

and the appellant was convicted on it and he appealed.  

Held: This evidence was not relevant to any of the issues in the case and 

therefore not admissible and citing the case of R v Fisher415 court said the 

principle is that prosecutors are not allowed to prove that the accused has 

committed the offence with which he is charged by giving evidence that he is a 

person of bad character who is in the habit of committing crimes, for that is 

equivalent to asking the court to say that because an accused has committed other 

offences he must therefore be guilty of the particular offence for which he is 

being tried, but if the evidence of other offences, does go to prove that he did 

commit the offence charged, it is admissible because it is relevant in issue and it 

is admissible because it proves that the accused committed another offence. 

Court finally said that the governing rule must always be that any evidence to be 

admissible must be relevant to the issue. 

According to section 52c) the nature of conduct to his or her defense such as to 

involve imputations on the character of the complainant or the witnesses or the 

prosecution. Where in the course of his defense, an accused makes imputations 

on the character of eth complainant or prosecution witnesses then prosecution is 

allowed to adduce evidence of bad character of the accused. 416  

                                                           
415 (1910) 1 K.B 149 
416 See Royston V R. 
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In Royston v R417 it was stated that if the imputations of bad character are an 

integral part of the defence of the accused without which he cannot put his case 

fairly and squarely then he cannot be cross-examined on previous criminal 

history 

Abdulla Katwe v R (1964) E.A 477 

Facts: The appellants were charged with conspiracy to commit robbery, the 

evidence being that acting on information received, an Inspector of Police with 

five other officers all in plain clothes went to patrol a road and they saw a car 

some yards in front of them trying to broke them, five men with stones descended 

upon the Inspectors car. When the officers emerged the five men withdrew but 

they were arrested and stones were found in their car and the number plate was 

smeared with sand. At the trial Counsel for the appellants in cross-examination 

suggested to the Inspector that he had fabricated the evidence, and the 

prosecuting officer applied for leave to cross-examine one of the appellants on 

his previous convictions, the magistrate ruled that the appellants had put their 

character in issue and therefore the prosecutor was entitled to cross-examine the 

appellants on previous convictions. The 3rd and 5th appellants admitted previous 

convictions and all the five appellants were convicted.  On appeal the issue was 

whether the evidence of bad character of the appellants was properly admitted at 

the trial? 

Held: It was suggested to the Inspector that he had fabricated evidence, by 

planting stones into the appellant’s car and he had obscured the number plates of 

the car Counsel for the appellants went beyond what was necessary for the proper 

and fair presentation of his clients’ case before the court. Accordingly, the 

magistrate had properly exercised his discretion in admitting evidence of bad 

                                                           
417 (1953) 20 EACA 14  
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character of the 2nd appellant. It would have been otherwise if the appellants had 

simply said the evidence was untrue such suggestion would not entitle the 

prosecution to cross-examine any of the accused as to their character. 

The principle is that a clear line should be drawn between words that are denial 

of evidence and words which attack the conduct or character of a witness. It is 

one thing for the appellant to deny that he performed the act, but it is another 

thing to say that the whole thing was a deliberate and elaborate concoction on 

part of the prosecution which seems to be an attack on the character of a 

witness.  Court finally said in making imputations on the character of the 

prosecution witnesses the defence had gone so far as to bring the imputations 

outside the scope of protection under the rule in Royston’s case.  

Per section 52d) if the accused has given evidence against any other person 

charged with the same offense which he or she is charged, then evidence of his 

or her bad character is admissible.418  

R v Bruce (1975) 1 W.L R 1252 (meaning of ‘evidence against’) 

Facts: In this case 8 youths surrounded a passenger on a train and when they 

realized that he was frightened they took money from him. They were all charged 

with robbery, one accused called Mc Guinness said that there was a plan to rob 

but he said that he had played no part in it. His Counsel was allowed to cross-

examine another accused Bruce about his previous convictions on the basis that 

Bruce had given evidence against Mc Guinness by denying that there was a plan 

to commit robbery. 

Issue: Whether evidence of Bruce’s previous conviction was admissible. 

Whether he had given evidence against Mc Guinness? 

                                                           
418 See R V Bruce(1975) 1 W.L R 1252, Murdoch V Taylor (1965) 1 ALL ER 406 
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Held: ‘Evidence against’ means evidence which supports the prosecution’s case 

in a material respect, or which undermines the defence of co accused. That 

evidence cannot be said to be given against co accused if its effect if believed is 

to result not in his conviction but his acquittal of that offence. Court went ahead 

to say that Bruce’s evidence undermined the defence of Mc Guinness. The 

previous convictions of Bruce were wrongly admitted. The appeal was dismissed 

on the ground that if such evidence leads to an acquittal then it is not evidence 

against co accused.  

Murdock v Taylor (1965) 1 ALL ER 406 

Facts: The appellant Murdock was charged jointly with one Linch with the 

offence of receiving cameras knowing them to have been stolen. In cross 

examination the appellant said that he had nothing to do with stolen cameras and 

that they were entirely linch’s responsibility. Further answers of the appellant 

pointed to the conclusion that Linch alone was in control and possession of the 

box containing the stolen cameras. Linch’s counsel was allowed to cross-

examine the appellant who admitted a number of convictions for theft. On 

appeal; 

Issues: Whether the appellant gave evidence against Linch and whether therefore 

cross-examination as to his previous convictions was rightly allowed? 

Held: The evidence given by the appellant in cross examination was evidence 

against Linch because it supported the prosecution’s case against Linch in a 

material particular and therefore questions as to the previous convictions were 

properly allowed because they were relevant and directed to the appellant’s 

credibility. In this case court laid down the following principles  

1. The evidence against co accused means evidence which support the 

prosecution’s case against co accused in a material respect, or which undermines 

the defence of co accused, it also means positive evidence which would 
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rationally have to be included in any summary of evidence in which the case 

which if accepted would warrant conviction of co accused. 

2. Both must be charged with the same offence. 

The material considerations in determining whether such evidence has been 

given is the effect of the evidence in the minds of the court and this is an objective 

test. Evidence against co accused is not limited to evidence given with hostile 

intent, once an accused has given evidence against his co accused a trial judge 

has no discretion whether or not to allow the former to be cross-examined by the 

co accused as to his previous convictions although the trial judge must rule as to 

the relevancy of the proposed cross-examination. This means that it should go to 

the credibility of the accused, who has given evidence against co accused. 

E Y E  W I T N E S S  I D E N T I F I C A T I O N  

Meaning of Identification 

Identity of a thing or person is an expression of opinion that that thing or person 

resembles another thing or person so much so that it is likely to be the same thing 

or person. It is a comparison that looks for resemblances. 

In criminal law, the identity of an accused must be established and that person 

has to be shown to be the one who committed the particular offence. Therefore, 

there has to be a process through which the accused is connected to the crime 

and this process is referred to as identification. 

Likewise, in civil cases, identity is important. Any person who wishes to institute 

a case against another must clearly describe the identity of that other person and 

where the person is found. 

The process of identification in criminal law usually seeks to ensure the 

following: 

 The person identifying must have seen or observed the person being 

identified. 
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 The identifying person must have had a settled impression in his/her mind at 

the relevant time i.e. he or she must not have been in panic. 

 The mental picture a person has at the time of identification must be the same 

as that he or she had when he or she first saw the accused. It must not be 

tainted by other factors or opinions of third parties. 

 The time taken in identifying the accused person is important. If for example 

it is a short period such as a few seconds, it may not be enough for a person 

to notice. 

 Consideration must also be given to those opportunities allowing for proper 

identification. This is generally referred to as the conditions and 

circumstances ideal for identification such as time taken, amount of light, 

distance between the identifier and the accused person and whether the 

suspect was known to the identifier before or is a complete stranger. 

An accused person may be identified in court, at an identification parade or 

through previous conduct. 

I D E N T I F I C A T I O N  P A R A D E  

Identification parades are normally conducted by the police during investigations 

in an attempt to identify the accused or suspect with the offence for which he or 

she is charged or suspected. The purpose of the parade is to find out from the 

witness who claims to have seen the accused or suspect at the scene of the crime 

whether he can identify the accused or suspect as the person he or she saw 

previously at the scene of the crime or actually committing the offence. The 

witness must have seen the suspect previously, lest the parade will be of no 

evidential value. In addition, the witness should not have seen the suspect 

subsequent to his or her arrest, as his or her identification at the parade may be 

said to be based on his or her having seen the suspect after arrest and not at the 

time the crime was committed. 
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In order to ensure that identification parades are conducted fairly, the High Court 

of Uganda has approved certain rules for conducting identification parades.419 

The police officer conducting the parade is required to ensure the following: 

1. That the accused person is always informed that he may have an advocate 

or friend present when the parade takes place; 

2. That the officer in charge of the case, although he may be present, does not 

carry out the identification; 

3. That the witness does not see the accused before the parade; 

4. That the accused is placed among at least eight persons as far as possible, of 

similar age, height, general appearance and class of life as himself or herself; 

5. That the accused is allowed to take any position he or she wishes after each 

identifying witness has left if he so desires; 

6. Care should be exercised that the witnesses are not allowed to communicate 

with each other after they have been to the parade; 

7. Exclude every person who has no business there; 

8. Make a careful note after each witness leaves the parade, recording whether 

the witness identifies, or other circumstances; 

9. If the witness desires to see the accused walk, hear him speak, see him with 

his hat on or off, see that this is done. As a precautionary measure, it is being 

suggested the whole parade be asked to do this. 

10. See that the witness touches the person he or she identifies. 

11. At the preparation of the parade or during the parade ask the accused if he 

or she is satisfied that the parade is being conducted in a fair manner and 

make a note of his or her reply. 

                                                           
419 See:  Sentale v Uganda (1968) EA 365; R v Mwango (1936) 3 EACA 29; Simon Musoke v 

R (1958) EA 715 
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12. In introducing the witness, tell him or her that he or she will see a group of 

people who may or may not contain the suspected person. Do not say “Pick 

out somebody” or influence him or her in any way whatsoever. 

13. Act with scrupulous fairness, otherwise the value of the identification as 

evidence will depreciate considerably. 

The following extract is from the case of Kurong Stanley v Uganda (Court of 

Appeal Civil Appeal No. 314 of 2003) [2008] UGCA 11 

“We now turn to the merits of the appeal. We find it convenient to begin with the 

evidence of the identification parade. The learned trial judge considered the 

evidence at length and came to the conclusion that the parade was conducted in 

accordance with the rules laid down in Republic vs Mwanga s/o Manaa (1936) 

EACA 29. It is this conclusion that was challenged by the appellants’ counsel at 

the trial of the appeal. We begin with his submission that the appellant was never 

informed of his right to request that a lawyer be present at the parade and that 

this omission was fatal to the whole parade. Counsel relied on the case of 

Ssesanga Stephen vs Uganda Civil Appeal No.85 of 2000 (CA) in which this 

Court held that the right of the accused to be informed that he could have his 

lawyer present was mandatory and failure to inform him would be fatal to the 

parade. In the instant case, the appellant was asked whether he had an advocate 

whom he wished to attend and he answered in the negative. In our view, the fact 

that the appellant was asked whether he had lawyer should have alerted him to 

the possibility that he could have a lawyer present if he wished to have one 

present. He could have asked there and then whether, if he had one, he would be 

allowed to attend. Instead, he simply answered that he had no lawyer and never 

complained thereafter about the absence of one at the identification parade. We 

think that this case is distinguishable from the Ssesanga case where the appellant 
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was never alerted to the possibility that he could require that an advocate or a 

friend attends the parade. 

The second objection to the parade is that witnesses at the parade were shown 

the appellant before the exercise was conducted. We have read the evidence of 

PW7, the officer who carried out the parade, and the appellant’s own evidence 

on the matter. We do not find any evidence to support that claim. The learned 

trial judge can be forgiven for rejecting the appellant’s evidence on the matter 

because, on the whole, she found that he was an “inveterate liar”. As the trial 

judge who had the opportunity to see all the witnesses, including the appellant, 

in the witness box, she was entitled to make that finding. 
 

The third objection was that at the parade, the appellant was lined up with people 

of dissimilar appearance in size and height which made it easy to be identified. 
 

The rules in Mwanga case (supra) require that the accused should be placed as 

far as possible with persons of similar age, general appearance and class of life 

of himself or herself. According to PW7 Ojok Bona who conducted the parade, 

most of the volunteers who participated in the parade were “almost of same 

size” with the suspect. We also note that most of the volunteers were aged 

between 18 and 31 years except one who was aged 37 which was also the age of 

the appellant. It is not always an easy matter to assemble eight volunteers of 

similar age, height and size, but all effort should be made towards that direction 

so that the suspect does not stand out as manifestly distinct from all other 

participants. We accept the evidence of the police officer (PW7) that he lined up 

eight people of similar appearances of the appellant save that only one of them 

was of his age. However, since the witnesses did not know the age of the 

appellant, this could not have occasioned a miscarriage of justice or prejudice 

the judgment of the witnesses. Moreover, this was not one of the reasons that the 

appellant advanced against the fairness of the whole exercise when he was asked 
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whether he was satisfied with the conduct of the parade. We hold that the 

irregularity on age differential is minor and did not prejudice the fairness of the 

whole exercise.  

Finally, counsel challenged the fairness of the conduct of the parade on the 

ground that it was suggested to the witnesses that the man whom they saw in 

Gulu at the scene of crime was definitely one of the nine men paraded. According 

to DW7, he was instructing the identifying witness to walk along the parade and 

to touch the person he/she saw in Gulu if he/she recognised one. Four witnesses 

were told the same thing and they picked out the appellant. The appellant himself 

agrees that this was the procedure used. Counsel for the appellant did not tell us 

the words PW7 used that suggested that the suspect would be in the parade. We 

do not agree that the instructions PW 7 gave the witnesses suggested what 

counsel for the appellant is complaining of. All he said was that if you recognise 

among these people the man you saw in Gulu, then touch him. The use of the 

word IF clearly left the possibility that the suspect may be there and you don’t 

recognise him or he may not be there at all. This objection to the fairness of the 

parade is unfounded and we reject it. 

On the whole, we find that there were a few minor irregularities in the exercise 

but on the whole they did not prejudice the fairness of the identification parade. 

Both PW7 (the police witness) and the appellant himself agree that four 

witnesses picked out the appellant from the line. We agree with the trial court 

that there was no credible evidence that three Gulu lodge witnesses who picked 

the appellant from the line were shown the appellant before the exercise began. 

It is unfortunate that two of them did not testify in court but the appellant himself 

testified that they picked him out of the parade of eight volunteers. We hold that 

the identification parade was conducted properly and fairly.” 
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C O N D I T I O N S  N E C E S S A R Y  F O R  A  P R O P E R  

I D E N T I F I C A T I O N  

The leading authority is the case of: 

Abudala Nabulere & 2 Others v Uganda, Court of Appeal Cr. App. 

No. 12 of 1981; [1979] HCB 77  

Held: The court observed the following: 

“Where the case against the accused depends wholly or substantially on the 

correctness of one or more identifications of the accused, which the defence 

disputes, the judge should warn himself and the assessors of the special need 

for caution before convicting the accused in reliance on the correct 

identification or identifications. The reason for the special caution is that 

there is a possibility that a mistaken witness can be a convincing one, that 

even a number of such witnesses can all be mistaken. The judge should then 

examine closely the circumstances the identification came to be made, 

particularly the length of time, the distance, the light, the familiarity of the 

witness with the accused. All these factors go to the quality of the 

identification evidence. If the quality is good the danger of mistaken identity 

is reduced, but the poorer the quality the greater the danger.” 

Abdallah bin Wendo & Another v R 20 EACA 166 

Facts: The appellants were convicted of murder of a plantation watchman on a 

very dark night. 

Held: The trial judge convicted the appellants feeling it safe to accept evidence 

of one-man M as to their identity.  
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Identification by a single witness420 

Under s. 133 of the Evidence Act, no particular number of witnesses is required 

to prove any fact. Accordingly, even a single witness can be called to prove a 

fact. However, because of the dangers associated with such testimony, the courts 

have set out certain rules in this regard. 

Uganda v George Wilson Simbwa Sct. Cr. App No. 37 of 1995 

Facts: The respondent was tried and acquitted of murder. The DPP appealed 

against the acquittal arguing that the appeal involves a point of law of public 

importance. It was alleged that one night while the deceased and his son guarded 

their banana plantation against thieves who used to steal their bananas, the 

respondent, armed with a spear and a panga went to the plantation to steal. The 

deceased’s son saw him and the deceased went forward to confront him but was 

speared by the respondent. The son raised an alarm which many villagers 

answered. When they arrived at the scene the deceased was still alive and told 

them that he had been stabbed by the respondent. The respondent lived on the 

same village as the deceased and was well-known to the deceased’s family. The 

trial judge found the conditions in the banana plantation unfavourable for easy 

identification. That it was in a valley, no evidence was given to show that the 

two cell torch held by the deceased’s son gave out light of sufficient intensity, 

no evidence was led to show how the clusters in the plantation were spaced, 

interalia. 

Held: (Supreme Court): The law regarding identification by a single witness is 

now well settled and quoted a number of cases, 

“Briefly, the law is that although identification of an accused person can 

be proved by the testimony of a single witness this does not lessen the 

                                                           
420 See:  Areet Sam v Uganda Supreme Court Criminal Appeal 20/2005; Amooti Immaculate v 

Uganda High Court Criminal Appeal 27 of 2007 
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need for testing it with the greatest care especially when the conditions 

favouring correct identification are difficult. Circumstances to take into 

account include the presence and nature of light, whether the accused 

person is known to the witness before the incident or not, the length of 

time and the opportunity the witness had to see the accused and the 

distance between them. Where conditions are unfavourable for correct 

identification, what is needed is other evidence pointing to guilt from 

which it can be reasonably concluded that the evidence of identification 

can safely be accepted as free from possibility of error. The true test is 

not whether the evidence of such a witness is reliable. A witness may be 

truthful and his evidence apparently reliable and yet there is still a risk 

of an honest mistake particularly in identification. The true test 

is...whether the evidence can be accepted as free from the possibility of 

error.” 

The Supreme Court further observed that the deceased’s son was carrying a torch 

containing two dry battery cells (two weeks old), had flashed the torch at the 

respondent who was only six metres away from the witness, the witness had 

known him for seven years and lived in the same village and was even able to 

describe the clothes the accused was wearing which evidence was unchallenged. 

That although the trial judge had properly directed himself on the law applicable 

to evidence of identification by single witness but misapplied the law thereby 

reaching a wrong conclusion. The evidence of identification was also 

corroborated by the dying declaration which ruled out any mistaken identity. 
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CHAPTER EIGHT 

A D M I S S I O N S  A N D  C O N F E S S I O N S  

The substantive law on confessions in Uganda is covered by sections 23 to 29 of 

the Evidence Act. The term confession is not defined in the act itself but 

according to the case, Swami V King Emperor,421 a confession generally means 

the statement by an accused person acknowledging guilt of an alleged crime. 

Lord Atkin in the case stated that a confession must admit in term an offense or 

at any rate substantially the facts that constitute the offense. 

U G A N D A  V  M U T A H A N Z O  1 ( 9 8 8 - 1 9 9 0 )  H C B  4 4  

The accused was indicted for murder. Together with the deceased they had been 

drinking waragi and on their way home engaged in an argument when the 

accused asked the deceased to give him some waragi but the deceased refused. 

During the ensuing scuffle, the accused stabbed the deceased and when 

apprehended made a confession and court held that a confession connotes an 

unequivocal admission of having committed an act which in law amounts to an 

offense or at any rate admits the facts that substantially constitute a crime 

I n  A N Y A N G U  V  R  [ 1 9 6 8 ]  E A  2 3 9  

It was held that a statement is not a confession unless it is sufficient of itself to 

justify the conviction of the person; making it of the offense he or she is being 

tried.  

                                                           
421 1939 1 AER 696 i 
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Majorly, there are three issues to answer in determining the admissibility of a 

confession; Who can take down a confession? What is the value of a confession? 

What are the consequences of making a confession? 

P R O C E D U R E  F O R  R E C O R D I N G  

C O N F E S S I O N S .  

The question is to whom and how the confession is made. According to section 

23 of the Evidence Act no confession made by any person while he or she is in 

the custody of the police shall be proved against any such person unless it is 

made in the immediate presence of a police officer of or above the rank of 

Assistant Inspector or a magistrate. The section goes ahead to provide that no 

person shall be convicted of an offence solely on the basis of a confession unless 

the confession is corroborated by other material evidence in support of the 

confession implicating that person. 

The procedure for recording confessions is found in the Evidence (Statement to 

Police Officers) Rules and case law. The procedure for magistrates is illustrated 

in the case of Uganda v Doyi Wabwire Kyoyo.422 Justice Sekandi laid down the 

following procedure. 

1. When an accused person or suspect is brought to a magistrate the 

magistrate should ensure that the police or prisons officer escorting the 

accused leaves the chambers. 

2. The magistrate should ask his court clerk to sit in the chambers with him 

so as to guard against unnecessary allegations and to act as an interpreter 

where necessary. 

3. The Magistrate should use court paper in recording any statement from the 

accused. 

                                                           
422 (1976) HCB 213. 
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4. The accused should be informed of the charge against him if in fact he 

has been charged. If he has not been charged before, the magistrate 

should inform him of the allegations brought by the police as clearly as 

possible so that the accused is in no doubt as to the nature of the charge 

which he is likely to face and upon which the statement is likely to be 

adduced as evidence at the trial. 

5. Immediately upon being informed of the charge, the magistrate should 

caution the accused in the following terms: 

“You need not say anything unless you wish but whatever you do say 

will be taken down in writing and may be given in evidence” 

6. Then the accused should be informed that he has nothing to fear or hope 

for in making a statement before the magistrate. 

7. If the accused volunteers a statement, then this should be recorded in the 

language used by the accused and an English translation made of it. Both 

statements should be read back to the accused who should signify his 

agreement with the contents with his signature or thumb mark. Then the 

magistrate should countersign both statements and date them. 

According to the case of Njuguna & others v R423 it was held that it is inadvisable 

if not improper for the police officer who is conducting the investigation of the 

case, to charge and record the cautioned statement of the accused. According to 

the case of Uganda v Kalema & Another,424 it is clearly indicated that such a 

section means that the accused should appear before an impartial person who 

knew nothing about the background of the case. This means that the courts have 

to be on their guard to see that the purpose of the exercise was not defeated by 

backdoor practices.  The accused was interrogated by a police officer who 

                                                           
423 (1954) 21 EACA 316 
424 (1974) HCB) 142 
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briefed the magistrate and here the magistrate could not be regarded as an 

impartial person. 

The Process of Taking down a Confession. 

Favorable circumstances  

The accused person must feel free at the time when he is asked to make the 

confession. There must be a caution administered. You must ascertain the 

language in which the confession is to be made reason   being, one may require 

an interpreter. Language is also important because the confession is taken down 

verbatim.  

After the statement has been recorded, it should be read back to the accused to 

confirm that that is what he stated. After confirmation, the accused is asked to 

signor thumbprint as a sign of approval. The person taking down the confession 

should also sign the date of the confession and if it is a magistrate, it may be 

prudent that they use a court seal. It is important to note that in this session, the 

accused should not be cross examined.  

On the issue of caution; See R V Kaggwa where the recording officer failed to 

administer a caution and it was held that there was insufficient compliance with 

the rules of taking down confessions therefore, the statement was inadmissible.   

 For an elaborate explanation of the process and the precautions to be taken in 

taking down a confession,425  

Who can take down a confession?  

Before 1971, a confession could be made before a police officer of the rank of 

corporal or above.  In the 1991 amendment, it was made a requirement that a 

confession be made to a police officer in the presence of a magistrate. Later, the 

law was further amended to read as follows; “No person shall make a confession 

                                                           
425 see Uganda V Doi Wabwire  
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while he or she is the custody of a police officer shall be proved against such 

persons unless it’s made in the immediate presence of; 

a)  Police officers at or above the rank of Assistant Police Inspector 

b)  Magistrate and  

No person shall be convicted of an offense under paragraph 1unless of confession 

made under that paragraph is corroborated by material evidence supporting the 

confession implicating that person.   

I n  W A S S W A  V  U G A N D A  

It was held that a confession made to a police officer under the rank of Assistant 

Inspector of police was inadmissible as it contravenes section 23 of the Evidence 

Act.  

B E R O N D A  V  U G A N D A  (For the rationale of the changes in 

the law) 

Court gave the rationale of the changes in the law on who can take a confession 

as follows;  

“the law was changed because there were frequent submissions some made 

without justification that some confessions had been obtained by police officers 

by intimidation or even force. The new law is intended to ensure that confessions 

relied on are truly voluntary.  

Under section 24 of the Evidence Act, a confession made by the accused person 

is said to be irrelevant if the making of the confession appears to the court having 

regard to the state of mind of the accused and to all circumstances have been 

caused by any violence, force, inducement calculated in court’s opinion to cause 

an untrue confession to be made, the law therefore requires that all confessions 

be made voluntarily.  
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I n  R  V  S Y K E S ,      

It was held that court must decide bearing in mind the state of mind of the 

accused, whether there was any threat or inducements of violence so that if any 

of those operated on the mind of the accused, such a statement would be 

considered involuntary. 

I n  A B A S I  K A N Y I K E  V  U G A N D A  

It was held that the voluntariness or otherwise of a confession can only be 

determined at the trial within a trial.  

I n  N J U G U N A  A N D  O T H E R S  V  R      

Court held that it is the duty of every judge ad magistrate to examine with the 

closest care and attention all the circumstances in which the confession has been 

obtained by an accused person particularly when that person has been in police 

custody for a long time before his or her confession. 

I n  R  V  O K E L L O  

The appellant intended to have sex with a woman and after negotiations agreed 

and identified a place with good grass. Instead of lying down, the woman who 

wore a grass necklace clung to a tree at which point the accused tried to pull her 

down and she fell down and died. When he was arrested, he was told by the 

authorities; “confess and your punishment will be light.” At which point he 

confessed and the confession was used against him at the trial. On appeal, it was 

held that the confession was inadmissible because it was made by way of 

inducement of a temporal nature offered by a person in authority.                       

I n  M W A N G E  S / O  N J O R O G E  V  R .  

The appellant was convicted of unlawful possession of a homemade fire arm. 

The police officer who interrogated him did not caution him and kept questioning 

every fifteen minutes, “you had better think whether you are going to tell me or 
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not.” It was held that these words constituted a threat and would render 

inadmissible any confession got thereafter.   

 Section 25 of the evidence Act is an exception of section 24 and states that if 

the confession as referred to in section 24 is made after the impression caused by 

any such violence, force, threat, inducement or promise has in the opinion of the 

court been fully removed, then it is relevant and admissible.  

I n  A R I K A N J E R O  D A U  V  R ,    

A six-year old girl was left by her mother with the aplenty and she disappeared. 

Her body was found the following day in a river. Medical evidence showed that 

she had been sexually assaulted prior to death. The appellant was arrested, taken 

to the river and asked by the police officer to point out where he had pushed the 

deceased into the river and he did so. The following day, the police officer said 

to the accused the following words; “You are going to tell me what you said 

yesterday but I am not going to force you to do so”. It was held that the above 

words did not constitute an order or threat to the mind of the appellant as they 

were tempered by the words that followed and nay possible threat they might 

have had on the aplenty had been dissipated by the words of caution that 

followed.    

I n  R  V  Z A V E K A S ,  

The defendant was charged with theft of a coin box from a telephone booth. 

Before the trial, he asked the police officer; “If I make a statement, will you give 

me bail now?” the police officer replied in the affirmative and the defendant 

made a written confession on the basis on which he was later convicted. On the 

issue of whether that amounted to inducement by a person in authority, it was 

held that it made no difference that the defendant and not the police officer had 

raised the question of bail but the statement was made as a result of an 

inducement by a person in authority.  
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I n  I B R A H I M  V  K I N G  

The appellant was charged with murder. At the trial, evidence of an officer in 

command was admitted that ten to fifteen minutes after the murder, he had said 

to the appellant who was then in custody; “why have you done such a senseless 

act?” a question to which he replied, “some three or four days he has been 

abusing me, without doubt, I killed him.” The issue was whether this confession 

was voluntary. It was held that the confession was voluntary statement in the 

senses that it was not made in the fear or prejudice or hope of advantage.  

The law is that the court has discretion and it bears the duty to determine whether 

an influence has been fully removed. Court look at the circumstances of the case 

and the nature of the case, person being threatened to determine whether section 

25 will apply or not. 

I n  B A G A G A  V  U G A N D A . ,  the appellant appealed against a 

conviction for murder on grounds that his confession was involuntary. It was 

contended on his behalf that he had been tortured by the police ad that he had 

been in custody for a long time. It was held that the appellant’s confession was 

voluntary and although he had been beaten prior to his confession, the beating 

was not connected to the confession since the LDU who arrested him did not 

know at the time that the appellant was a suspect in a murder case, he was only 

arrested for having escaped from prison. 

Where a confession, otherwise relevant it does not become irrelevant merely 

because it was made under a promise of secrecy, or in consequence of a deception 

practiced on eth accused person for the purpose of obtaining it or when he or she 

is drunk, or because it was made in answer to a question which he or she need 

not have answered. Whatever may have been the form of this question, or 

because he was not warned that he was not bound to make a confession and that 
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evidence of it might be given against him or her. See section 26 of the Evidence 

Act.    

R E P U D I A T E D  O R  R E T R A C T E D  C O N F E S S I O N S .   

Repudiation means that the accused denies having made the statement. 

Retraction on the other hand means that although the accused admits making the 

statement, he now wishes to challenge the truthfulness or the voluntariness for 

that statement. These two are common features of Ugandan criminal justice 

system because of the poor methods used to extract confession from the accused. 

For the distinction between retracted and repudiated confession, 

I n  T U W A M O I  V  U G A N D A  

Court held that the basic distinction between a retracted and a repudiated 

confession is that a retracted confession occurs when the accused person admits 

that he made the statements recorded but now seeks to take back what he said 

generally on the grounds that he had been forced or induced to make the 

statement. In other words that the statement was not voluntary. A repudiated 

statement is one which the accused avers that he never made 

It is a well established rule of prudence that court shall not act when a retracted 

or repudiated confession has not been corroborated in some material particulars 

or is not satisfied about its truth. 

I n  K A S U L E  V  U G A N D A  

Where the accused retracted his confession, court held that a trial within a trial 

should have been held to establish the truth within the confession. It is 

established law that a retracted confession will not normally support a conviction 

unless it is corroborated by other evidence but the court may do so if it was fully 

satisfied with the circumstances that the confession is true.    
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 I n  A M O S  B I R U N G E  V  U G A N D A  

Court held that it is established law that when the admissibility of an extra 

judicial statement is challenged, then the accused must be given a chance to 

establish by evidence his or her grounds of objection through a trial within a trial. 

The purpose of a trial within a trial is to decide upon the evidence of both sides 

whether the confession should be admitted.  

I n  K A T O  V  U G A N D A  

Court held that a retracted confession had to be treated with caution and before 

founding a conviction on it, the trial court has to be satisfied that the confession 

was true. Usually, such a confession will be acted on if corroborated in some 

material particulars by independent evidence. However, such corroboration is 

not necessary in law and the court could act on the confession alone if it is fully 

satisfied that the confession is true.  

I n  T H I O N O  V  R   

Court held that there is no rule that a court cannot act on a retracted or repudiated 

confession unless corroborated in a material particular. What exists is a rule of 

prudence that a court should be cautious to act on such a confession unless it is 

corroborated in material particulars.  

CONFESSION AGAINST CO ACCUSED (SECTION 27 EVIDENCE 

ACT) 

Under section 27 when more persons than one are being tried jointly for the same 

offence, and a confession made by one of those persons affecting himself or 

herself and some other of those persons is proved, the court may take into 

consideration such confession as against that other person as well as the person 

who makes the confession. Under this section the general rule is that an accused 

person’s confession can be used against his co accused. However, there are 

exceptions to the rule in section 27. According to the case of Nsubuga v Uganda 
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if the statement intends to exonerate its maker and implicates the co accused then 

the weight attached to it is very small. In the case of Abdu Kasujja v Uganda,426 

Justice Keating said that a confession by an accused person can be used as a basis 

of the prosecution’s evidence against the co accused however such evidence 

needs corroboration and the accused must implicate himself to the same extent 

he is implicating the other and he should be exposing himself by making such a 

confession to the same risk or even greater risk than the others. The same 

principles are contained in the case of Uganda v Kamusuni & Another.427  

U g a n d a  v  S e b u g u z i  &  O t h e r s  ( 1 9 8 8 - 1 9 9 0 )  H C B  1 8   

Facts: The three accused were indicted with murder of the father of A1. In this 

case all the evidence of the 7 prosecution witnesses was admitted including an 

extra judicial statement recorded from A1 by a grade 11 magistrate who was also 

a witness for the prosecution. The extra judicial statement produced as an exhibit 

at the trial contained the gist of all the prosecutions’ evidence of five witnesses 

called to testify in court. PW1 a son of the deceased and brother to A1 testified 

that his brother (A1) who had been staying with A2 moved to the deceased’s 

house in December 1984 but soon thereafter started selling the deceased’s 

property as a result of which a report of the theft was made to the police before 

whom A1 admitted the sales. Later, the disappearance of the deceased was 

reported to the Chiefs who convened a meeting at which A1 stated that his father 

had gone to Bukakata and he was asked by the gathering to bring proof of this 

statement on an appointed day. A1 never turned up on the appointed day but later 

turned up alleging that his father had given him authority to look after his house. 

He was taken to the Sub County Chief before whom he denied the whereabouts 

of his father. The search for the deceased started in June 1988, A1 who had in 

                                                           
426 Criminal Appeal 596 of 1964 
427 (1976) HCB 159. 
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the meantime disappeared from the village reappeared and was taken to police 

before he admitted killing the deceased together with A2 and A3. Through A1’s 

direction the body of the deceased was dug up from where it had been buried. 

In the meantime, co accused 2(A2) was arrested. Other evidence was of a land 

dispute between the deceased and A2&A3, evidence of the police officer in 

charge of the case who on top of arranging the exhumation of the deceased, 

arranged for medical examination by a doctor and recording of A1’S 

extrajudicial statement before a grade 11 magistrate. Medical examination 

revealed a fracture of the scale ones and a large crack extending to occipital 

bones. The cause of death was bleeding to brain damage. 

The extrajudicial statement was in the nature of a confession in which A1 

narrated how he got involved in the plot to kill his father. It started he said, when 

he moved to live in the house of A2 as a paying guest as his father was 

mistreating him. When staying with A2, he was told by A2 about the land already 

mentioned and of the previous unsuccessful attempts to kill the deceased by A2 

&A3 and that he agreed to facilitate the death of his father by A2 & A3. That this 

happened on one evening when he was digging in his father’s garden where A2 

dug a pit and when the deceased came at about 7.pm to check on his work 

A2&A3 who were hiding nearby jumped out; A3 caught the deceased while A2 

seized the hoe from A1 and hit the deceased with it twice on the head. The 

deceased was pushed into the pit and buried.  

A1’S statement was a denial of involvement in the crime and an explanation of 

how some properties of the deceased came to be in his house.  

During submissions Counsel for A2&A3 argued that the evidence of the 

extrajudicial statement needed corroboration or support by independent 

evidence.  

Held: It was held interalia: - 
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1. Although a confession of a co accused could be taken into consideration 

against a fellow accused person, this being of the weakest kind, could only 

be used as lending assurance to other evidence but could not be used to form 

the basis of the case against another accused. The reason for considering 

such evidence as the evidence of the weakest kind was that it was not only 

hearsay, but it was evidence of such a nature that the co accused couldn’t 

test in cross-examination of the maker against him. 

2. Credible and independent evidence was required to support such a 

confession. 

3. As regards the value of a confession against the maker, it is trite law that a 

confession should be taken as a whole it was also clear law that it needed 

not to be believed as a whole or disbelieved as a whole. It was open to the 

trial judge to accept part of the statement and reject all of it. A1 was found 

guilty while A2 & A3 not found guilty. 

In the case of Gopa & others v R,428 it was held that the weight of evidence of 

a confession by an accused against co accused is lessened where he obviously 

intends to implicate his co accused and not himself although actually he does 

fully implicate himself. 

I N F O R M A T I O N  L E A D I N G  T O  D I S C O V E R Y .   

Per section 29 of the Evidence Act, notwithstanding sections 23 and 24, when 

any fact is deposed to as discovered in consequence of information received from 

a person of any offence, so much of that information, whether it amounts to a 

confession or not as relates distinctly to the facts thereby discovered may be 

proved. Sometimes, a statement may not have value of convicting the maker with 

regard to the alleged offense but may have the value of assisting the police to 

discover other crimes. The issue then is whether this statement may be used for 

                                                           
428 (1953) 20 EACA 318 
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another purpose other than the particular purpose for which it was obtained. 

Under this provisions, that issue is answered in the affirmative. 

I n  J O H N  R O B E R T  E Y I R U  V  U G A N D A  

The appellant was convicted for murder; it was held that under section 29, it had 

to be strictly interpreted because it could in certain circumstances lead to the 

introduction of a confession which would otherwise be inadmissible. All that 

could be introduced under this section was such part of the statement as led to 

the discovery of something and no more.   

I n  B I R E M B O  V  U G A N D A .  

The appellants were jointly tried and convicted for the offense of murder. The 

deceased’s body and some money belonging to the deceased were discovered on 

the information obtained from the appellant. it was held that the information to 

the police by the appellant was incriminatory but was also information leading 

to the discovery of the act and was therefore admissible under section 29 

notwithstanding that it was made to a police constable.      

C O N F E S S I O N S  A N D  C O M P E L L E D  S E L F  

I N C R I M I N A T I O N  

The Uganda Evidence Act does not define confessions nor does the 

Interpretation Act. One can however, borrow the definition of the Kenyan 

Evidence Act which indicates that confessions comprise of words or conduct or 

a combination of words and conduct from which whether taken alone or in 

connection with other words lead to an inference that may reasonably be drawn 

that the party making the confession has committed an offence. 

It is important to note that confessions have several ingredients. These have been 

spelt out by court in different cases. In Uganda under s. 24, it is indicated that a 

confession is irrelevant if it appears to court that having regard to the state of 

mind of the accused in all circumstances surrounding it, the accused made it out 
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of violence, force or threat, inducement or promise calculated in the opinion of 

the court to cause an untrue confession. In the case of Swami v The Emperor,429 

the principle was confirmed that a confession must either admit in terms the 

offence or all facts which constitute the offence.  The same decision was upheld 

by the court in Uganda v Yosamu Mutahanzo430 where it was held that a 

confession connotes an unequivocal admission of having committed an act in 

law that amounts to a crime and must either admit in terms the offence or at any 

rate substantially all the facts which constitute the offence. The accused’s extra 

judicial statement was an exculpatory statement in the sense that the 4 accused 

threw blame on the accused and his statement could not amount to a proper 

confession. Instead of being convicted for murder the accused was convicted for 

manslaughter. 

An admission of a gravely incriminating or even conclusively incriminating fact 

is not in itself a confession. In an accused person admits that he owned a fire arm 

at the murder of someone, this does not mean that he has confessed to the murder 

of the deceased. Therefore, a confession must be an unequivocal admission of 

having committed an act which in law amounts to a crime and must either admit 

in terms the offence or at any rate substantially all the facts which constitute an 

offence. Thus in Gopa & others v R,431 it was stated that the accused’s extra 

judicial statement was exculpatory in the sense that it explained the act of 

stabbing and therefore the blame on the deceased person.  Also in the case of 

Uganda v Lakot,432 it was held that the confession was equivocal since the 

accused admitted to having assaulted the complainant but went ahead to explain 

why he did so.  

                                                           
429 (1939) 1 ALL ER 396 
430 (1988-90) HCB 4 
431 (1953)20 EACA 318, 
432 (1986) HCB 27 
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In the case of Gopa the Judge said that a confession is a direct acknowledgement 

of guilt on the part of the accused which is sufficient to convict him. The judge 

held that although an extrajudicial statement contains self exculpatory matter it 

can still be a confession if the self exculpatory matter does not negative the 

offence alleged to be charged.  It is important to note that this is different from 

admissions. An admission may be equivocal as long as it contains matters 

relating to the liability of the maker. 

S E L F  E X C U L P A T O R Y  M A T T E R S  

The definition is in Swami V The Emperor. It is clearly indicated that it is a 

matter adopted or intended to free the maker from blame for the act admitted in 

the confession.  The same was discussed in the case of Uganda v Kamalawo & 

Others (1983) HCB 25. 

The other ingredient is that a confession must be admitted as a whole. If it 

contains some parts that are inadmissible then it cannot be taken as a confession. 

In the case of Uganda v Yosefu Nyabenda433  the judge clearly stated that the 

court was to receive the confession of the accused as a whole and not in several 

parts and since it contained lies and half truth then the confession could not be 

admitted as a true one. A confession has to be taken as a whole although it does 

not have to be believed as a whole. The case of Uganda v Sebuguzi & others434 

clearly stated that as regards the value of a confession against the maker it is trite 

law that a confession should be taken as a whole. It was also stated that a 

confession need not be believed as a whole or disbelieved as a whole. It was open 

to the trial judge to accept part or reject the whole of it.  

                                                           
433 (1972) 11 ULR 19, 
434 (1988-1990) HCB 
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T H E  E F F E C T  O F  I N D U C E M E N T S  A N D  T H R E A T S  

This is governed by Section 24 of the Evidence Act. The section is to the effect 

that the confession made by an accused person is irrelevant if taking into account 

the state of mind and the circumstances surrounding the confession - it was 

caused by violence, threats, force, inducement or promise calculated in the 

opinion of the court to cause an untrue confession. It is important to note the 

salient elements referred to in the section. 

1. The court has to consider the state of mind of the accused during the time the 

alleged confession was made. It is therefore mandatory that when the accused 

person alleges that he made the confession in any of the circumstances 

mentioned by the section then the court should make a finding as to whether 

the accused person voluntarily made the confession therefore the state of 

mind of the accused has to be clearly stated. This is in line with the position 

in the case of Emmanuel Nsubuga v Uganda (1992-1993) HCB 24. 

2. The circumstances in which a confession was made have to investigate to 

find out whether such circumstances amount to any of the aspects mentioned 

in the section. It is important to note that although the section appears to say 

that both the state of mind and the circumstances have to be looked at proof 

of the items indicated in the section by any of the two means would suffice. 

3. The Violence, force, threat, inducement or promise must be of a nature 

calculated in the opinion of the court to cause the making of an untrue 

confession. It must have been made to a person in authority i.e. a police 

officer or magistrate. The nature must be relating to the commission of an 

offence according to case of R v Norahma 9KLR 12. The onus of proving 

threats, violence, inducement or force lies with the person alleging such. 

Section 24 reflects the position which was taken in the case of: 
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Uganda v Wabwire (1976) 212 

Facts: The accused was charged with murder and the prosecution sought to 

produce a confession statement allegedly made by him on 16th October 1975 to 

a magistrate Grade 11 at Iganga. At the commencement of the trial Counsel for 

the accused intimated that he intended to challenge the confession statement and 

so the trial Judge ordered a trial within a trial to be held. During the trial within 

a trial the Magistrate Grade 11 (PW4), the only witness called by the prosecution 

during this trial, testified that the accused was brought to his Chambers at Iganga 

Court by a police Constable for purposes of making a statement. 

Held: The magistrate cautioned the accused in the following terms: 

“If you have been forced or threatened or induced in any way by the 

police to come here and make this statement you should say so. But 

whatever you will say shall be recorded down and may be brought 

as evidence at your trial at the High Court.” 

The accused told the Magistrate that he had not been forced and wished to make 

a statement voluntarily. A statement was then recorded in the language of the 

accused; it was read back to him and he said it was true and correct. A translation 

was made in English and the accused thumb marked both statements and the 

Magistrate countersigned them.  

On Cross examination, when it was suggested to the magistrate that the caution 

administered was improper and that the accused had not volunteered the 

statement as he had been beaten prior to being taken to him, he (the magistrate) 

said he did not know what happened to the accused prior to being brought before 

him but as far as he could see the accused was normal and fit. He did not 

complain of any beating or threat.  

The accused, who gave sworn evidence, said that he had been arrested on 8th 

October 1975 and kept in Police custody until 16th October 1975 when he was 
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taken to the court to make a statement. During that time, he was subjected to 

interrogations and merciless beatings (he showed court some scars to substantiate 

these allegations) and was told to admit having killed the deceased. Before he 

was taken to the magistrate he was told to admit or else he would face further 

beatings. The statement he made was untrue and it was because he feared the 

police beatings that he made a confession; he made it out of fear for his life. 

Counsel for the state submitted that even if the allegations of the accused that he 

was beaten were true, that was not enough to exclude the statement; the accused 

must prove that the beatings and the threats were intended to cause an untrue 

confession to be made.  

Court held as follows interalia: 

1. Once a confession is properly recorded it is primafacie admissible. 

However, the accused is entitled to challenge such a statement if prior to 

being made he was induced to make or made it through fear or threats or 

through promises and under section 24 of the Evidence Act.  It is for the 

prosecution to prove beyond reasonable doubt that a confession is voluntary 

and the accused need only raise objections to it for there is no requirement 

in law that he must prove his allegations of threats or promises. 

2. Where the defence challenges a confession a trial within a trial is held and 

it is during this trial within a trial that the prosecution must adduce all the 

evidence relied upon to prove the voluntary nature of the statement. The 

prosecution must therefore call witnesses for purposes of proof and 

witnesses who have testified before or who might be called later must be 

called for the purpose of proving the statement if their evidence is relevant 

and in fact for purposes of the trial within a trial any witness whether on the 

summary of evidence or not is relevant. The accused is then entitled to give 

evidence on oath or not on oath and to call witnesses if any. 
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3. In a trial within a trial the evidence must be complete by itself but the 

evidence in the main trial is not before the court at that stage and although 

it may be looked at, it cannot be relied upon to the prejudice of an accused. 

4. In the instant case, the prosecution did not comply with the standard 

procedure in proving the alleged confession for they did not lay before court 

all the evidence that as necessary for it to decide on the issue of admissibility 

of the confession. The prosecution called only the magistrate as a witness 

for purposes of proving the alleged confession yet the accused made 

damaging allegations of brutal beatings against the police in his sworn 

evidence and showed the court some scars to substantiate these allegations. 

Since the prosecution did not call anybody from police to deny these 

allegations it was extremely difficult to assume that the accused had lied 

against the police. 

5. The accused in instant case, ought to have been charged and taken to court 

as soon as he was arrested and in the absence of police evidence denying the 

accused’s allegations of long interrogations, beatings and threats by the 

police it could not be said with certainty that these allegations were without 

merit, which doubt in the circumstances of the case and the evidence before 

court would be resolved in favour of the accused. 

6. The confession was inadmissible since it was made as a result of threats. 

7. A confession is generally received by court with caution because the motive 

of the person making such confession is often not clear; it is doubtful 

whether the legislature intended to enact that the end justifies the means 

when in section 24 maximum safeguards were made against extracting 

confessions made by use of force. 

The exception to section 24 is found in section is found in section 26 of the 

Evidence Act. Under section 26 confessions otherwise relevant do not become 

irrelevant because of promise of secrecy, deception, drunkenness or failure to be 

warned that such a person was not bound to make a confession. According to the 

case of Mwangi v R (1954)435 the general principle is that the court must have 

regard to the state of mind of the accused and all circumstances of the case in 

admitting confessions. 

                                                           
435 EA 377 
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CHAPTER NINE 

C O E R C I O N ,  B E A T I N G  A N D  I N V E S T I G A T I V E  

D U R E S S  

Investigations in Uganda are performed haphazardly, leading to 

lengthydetentions, arbitrary arrests, and violations of fundamental human rights. 

Investigations are impeded by archaic ways of obtaining information, 

negligence, corruption and logistical barriers. Proper investigations are needed 

so that reliable evidence is accrued and suspects are provided with a fair and 

impartial trial. Ad hoc security agencies use renowned torture chambers, so-

called "safe houses," to perform barbaric investigations to obtain confessions or 

other desired information. Notwithstanding the lack of reliability of evidence 

retrieved under these nefarious methods, officers of these ad hoc agencies put 

extreme pressure on suspects to confess or concede through the use of physical 

and emotional torture. 

Some of their common torture methods include caning with batons and electric 

wires, shocking with electrical devices, hangingrocks from the prisoners' 

testicles or twisting their penises, physical mutilation, kandoya,436 "Liverpool" 

water torture,437 showing of corpses,438 exposure to poisonous snakes,439 

                                                           
436 Kantoya is the process of tying the suspect's hands and feet together behind the suspect's back. 

Rone & Kippenberg, supra note 10, Jemera Rone and Julianne Kippenberg, State of Pain: Torture 

in Uganda, HUMAN 

RIGHTS WATCH, Vol. 16, No. 4(a), Mar. 2004, at 4 
437 Liverpool water torture is a method where a suspect is forced to lie face up with his 

mouth open under a water spigot, Ibid 
438 Ibid 
439 Ibid 
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injecting hypodermic needles into the prisoners' genitals,440 strangulation,441 and 

kicking the prisoners' abdomens.442 Aside from the physical torture, suspects 

undergo strenuous mental abuse as they are typically isolated from other suspects 

and held underground with no access to sunlight, and repeatedly humiliated and 

mocked by their commanding officers.443  

In the eyes of the paramilitary, torture is a necessary mechanism to retrieve 

information from its suspects.444 This notion was clearly endorsed to the public 

by Col. Noble Mayombo of the Chieftaincy of Military Intelligence (CMI). 445  

Though torture is a common mechanism to elicit confessions, the laws of Uganda 

prohibit the use and admissibility of such forced confessions. Section 24 of the 

Ugandan Evidence Act imparts that: 

A confession made by an accused person is irrelevant if the making of the 

confession appears to the court, having regard to the state of mind of the accused 

person and to all the circumstances, to have been caused by any violence, force, 

threat, inducement or promise calculated in the opinion of the court to cause an 

untrue confession to be made. 

Unfortunately, in contrast to forced confessions, admissions are admissible even 

if made as a result of torture.446 An admission is an acknowledgment of the 

existence of facts which are usually favorable to an adversary but that do not 

amount to a confession.447 Generally speaking, a confession admits guilt of a 

                                                           
440 Ibid at 23 
441 Ibid at 4 
442 Ibid 
443 Ibid 
444 See FHRI Talk Show: Manya Eddembe Lyo (Central Broadcasting Services radio broadcast 

May 2004) (Col. Noble Mayombo appearing on talk show). 
445 See FHRI Talk Show: Manya Eddembe Lyo (Central Broadcasting Services radio broadcast 

May 2004) (Col. Noble Mayombo appearing on talk show). 
446 Daniel D. Ntanda Nsereko, The Poisoned Tree: Responses to Involuntary Confession in 

Criminal Proceedings in Botswana, Uganda and Zambia, 5 AFR. J. INT'L & COMP. L. 609, 618 

(1993) (citing Uganda Evidence Act, §25, Laws of Uganda, cap. 43) at p. 630 
447 See BLAcKs LAW DICTIONARY 48 (7th ed. 1999) 
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particular offense while an admission concedes only to a particular point which 

may or may not result in a conviction. Since admissions are admissible in court 

proceedings, torture is an effective way to guarantee a conviction; an officer can 

torture a suspect until the suspect concedes to certain facts, making the 

prosecutor's case plausible and compelling. 

Upon receiving a suspect's confession, the aforementioned ad hoc security 

agencies transfer the suspects to police stations. Though it is required that they 

transfer a suspect immediately upon arrest, it could be several weeks or months 

until security agencies deliver the suspect to a police station. Kampala Central 

Police Station (CPS) is a favorite police station of ad hoc security units. Although 

the security agencies use other urban police stations to house their suspects, the 

majority of detained suspects are found at CPS. 

Even where police officers provide the Miranda warnings and the suspect agrees 

to talk to police without having counsel present, a confession elicited from the 

suspect is inadmissible if it is obtained through coercion, whether physical 

intimidation or psychological pressure.448  

A classic example of psychological coercion is the so-called Mutt-and-Jeff 

strategy. Under this tactic, one police officer, the “bad guy,” is harsh, rude, and 

aggressive, while another police offi cer, the “good guy,” is friendly and 

sympathetic to the suspect. Obviously the objective of the strategy is to get the 

accused to confess to the “good guy,” and there is reason to believe that it is an 

effective technique. There is controversy about whether the Mutt-and-Jeff tactic 

is a constitutional means of eliciting a confession from a suspect who has waived 

his or her Miranda rights and agreed to talk to po- lice without the presence of 

counsel. In Miranda, the Supreme Court alluded to the Mutt-and-Jeff routine as 

                                                           
448 United States v. Tingle, 658 F.2d 1332 (9th Cir. 1981) 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
379 

 

a possible example of impermissible psychological coercion.449 Yet, absent other 

indications of coercion, courts have generally acquiesced in the practice. 

P O L I C E  D E C E P T I O N   

The use of tricks or factual misstatements by police in an effort to induce a 

defendant to confess does not automatically invalidate a confession. A 

misstatement by police may affect the voluntariness of a confession, but the 

effect of any misstatements must be considered in light of the totality of 

surrounding circumstances. In Frazier v. Cupp, 450 the Supreme Court re- versed 

a conviction where the police had falsely informed a suspect that his codefen- 

dant had confessed. Although the Supreme Court found the misstatement 

relevant to the issue of whether the confession had been given voluntarily, it did 

not fi nd that the misstatement per se made the confession inadmissible.  

The Nebraska Supreme Court has held that even deceptive statements referring 

to nonexistent autopsies of victims will not automatically render a confession 

involuntary. 451 How far may police go in their use of deception? In 1989 a 

Florida appellate court affirmed a trial judge’s order holding a confession 

involuntary where police had presented fabricated laboratory reports to the 

defendant to secure a confession. The “reports,” which were on the stationery of 

a law enforcement agency and a DNA testing firm, indicated that traces of the 

defendant’s semen had been found on the victim’s underwear. Among the factors 

cited by the appellate court in support of the exclusion of the confession were the 

indefi nite life span of manufactured documents, their self-authenticating 

character, and the ease of duplication. The court expressed concern that false 

documents could find their way into police files or the courtroom and be accepted 

                                                           
449 384 U.S. at 452, 86 S.Ct. at 1614,16 L.Ed.2d at 711 
450 394 U.S. 731, 89 S.Ct. 1420, 22 L.Ed.2d 684 (1969), 
451 State v. Norfolk, 381 N.W.2d 120 (Neb. 1986). 
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as genuine. 452 In State v. Patton,453 a police offi cer, posing as an eyewitness, 

was “interviewed” on an audiotape and fabricated an account of the victim’s 

murder. The tape was later played to the defendant. Despite his earlier denials of 

involvement, upon hearing the audiotape, the defendant confessed to the murder. 

The fabricated audiotape, identified as such, was later introduced into evidence 

at trial, and the defendant was found guilty. Relying heavily on the Florida 

court’s opinion in State v. Cayward, supra, the New Jersey appellate court held 

this fabrication of evidence violated due process. The court found the defendant’s 

resulting confession to be inadmissible and reversed the defendant’s conviction. 

Police deception must be distinguished from cases where the police use or 

threaten force or promise leniency to elicit a confession. In instances where force 

is used or leniency is promised, courts will suppress confessions obtained.454 

Moreover, when the police furnish a suspect an incorrect or incomplete advisory 

statement of the penal- ties provided by law for a particular crime, courts will 

generally suppress the suspect’s confession. 455 

FACTORS CONSIDERED BY JUDGES IN EVALUATING 

CONFESSIONS 

Judges consider several variables in determining whether a challenged 

confession was voluntary. These include the duration and methods of the 

interrogation, the length of the delay between arrest and appearance before a 

magistrate, the condi- tions of detention, the attitudes of the police toward the 

defendant, the defendant’s physical and psychological state, and anything else 

that might bear on the defendant’s resistance.456 Courts are particularly cautious 

                                                           
452 State v. Cayward, 552 So.2d 971 (Fla. App. 1989). 
453 826 A.2d 783 (N.J. Super 2005) 
454 See Spano v. New York, 360 U.S. 315, 79 S.Ct. 1202, 3 L.Ed.2d 1265 (1959) 
455 See, for example, People v. Lytle, 704 P.2d 331 (Colo. App. 1985). 
456 Commonwealth v. Kichline, 361 A.2d 282, 290 (Pa. 1976). 
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in receiving confessions by juveniles457 In a landmark ruling, Arizona v. 

Fulminante,458 the Supreme Court said that the use of a confession that should 

have been suppressed does not automatically require reversal of a defendant’s 

con- viction. Rather, the appellate court must determine whether the defendant 

would have been convicted in the absence of the confession. If so, the admission 

of the confession is deemed to be a harmless error that does not require 

reversal.459  

I D E N T I F I C A T I O N  P R O C E D U R E S  P O L I C E   

Identification procedures include those in which victims and witnesses are asked 

to identify perpetrators, such as lineups, showups, and photo packs. They also 

encompass scientifi c techniques comparing forensic evidence taken from a 

suspect with that found at a crime scene. All of these procedures are extremely 

im- portant in police work, but each poses unique legal problems. 

Forensic Methods Forensic methods involve the application of scientific 

principles to legal issues. In the context of police work, forensic methods 

commonly include fi ngerprint identification, comparison of blood samples, 

matching of clothing fibers, head and body hair comparisons, identification of 

semen, and, more recently, DNA tests. When these methods are conducted by 

qualified persons, the results are usually admissible in evidence. Indeed, the 

courts have ruled that obtaining such physical evidence from suspects does not 

violate the constitutional prohibition of compulsory self-incrimination.460  

In Gilbert v. California,461 the U.S. Supreme Court held that a suspect could be 

compelled to provide a handwriting exemplar, explaining that it is not testimony 

                                                           
457 See, for example, Haley v. Ohio, 332 U.S. 596, 68 S.Ct. 302, 92 L.Ed. 224 (1948). 
458 499 U.S. 279, 111 S.Ct. 1246, 113 L.Ed.2d 302 (1991) 
459 See, for example, State v. Tart, 672 So.2d 116 (La. 1996). 
460 Schmerber v. California, 384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908 (1966). 
461 388 U.S. 263, 87 S.Ct. 1951, 18 L.Ed.2d 1178 (1967) 
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but an identifying physical characteristic. Similarly, in United States v. 

Dionisio,462 the Court held that a suspect could be compelled to provide a voice 

exemplar on the ground that the recording is being used only to measure the 

physical properties of the suspect’s voice, as distinct from the content of what 

the suspect has said. Of course, police may not use methods that “shock the 

conscience” in obtaining physical evidence from suspects.463 Courts will 

scrutinize closely procedures that subject the suspect to major bodily intrusions. 

For example, in Winston v. Lee,464 the prosecution sought a court order requiring 

a suspect to have surgery to remove a bullet lodged in his chest. The prosecution 

believed that ballistics tests on the bullet would show that the suspect had been 

wounded during the course of a robbery. The Supreme Court, weighing the risks 

to the suspect against the government’s need for evidence and noting that the 

prosecution had other evidence against the suspect, disallowed the procedure. 

The Court declined to formulate a broad rule to govern such cases. Rather, courts 

must consider such matters on a case-by-case basis, carefully weighing the 

interests on both sides. As the 1995 O. J. Simpson murder trial demonstrated, 

defense lawyers can attack the methodology of forensic procedures as well as the 

qualifi cations of those administering them. If the evidence is inherently 

unreliable, it is inadmissible regardless of whether there were violations of the 

suspect’s constitutional rights. In 1996 the FBI crime laboratory was criticized 

for allegedly sloppy procedures in the conduct of DNA and other forensic tests. 

This encouraged defense lawyers to challenge the reliability of the evidence in 

several cases where prosecutors were using evidence analyzed by the FBI crime 

lab. With the rapid progress of science and technology, forensic procedures are 

                                                           
462 410 U.S. 1, 93 S.Ct. 764, 35 L.Ed.2d 67 (1973) 
463 Rochin v. California, 342 U.S. 165, 72 S.Ct. 205, 96 L.Ed. 183 (1952). 
464 470 U.S. 753, 105 S.Ct. 1611, 84 L.Ed.2d 662 (1985) 
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con- stantly evolving and new procedures becoming available to the police. 

Evidence obtained through scientifi c and technological innovations can be both 

relevant and probative in a criminal case. Yet care must be taken to ensure that a 

new method is clearly supported by research. Until recently, federal and state 

courts followed the test articulated in Frye v. United States,465 and admitted 

scientifi c evidence only if it was based on principles or theories generally 

accepted in the scientifi c community. In Daubert v. Merrell Dow 

Pharmaceuticals, Inc.,466 the Supreme Court held that the Federal Rules of 

Evidence su- persede Frye and govern the admissibility of scientific evidence in 

the federal courts. This approach causes admissibility of scientific evidence to 

hinge on such factors as whether the evidence can be tested and whether it has 

been subjected to peer review. State courts are now divided on whether to accept 

the newer Daubert standard or remain with the classic standard announced in 

1923 in Frye. 

Lineups Eyewitness identification may be more persuasive to juries than forensic 

evidence, but it can also present problems. One of the most common 

nonscientific methods of identifi cation is the lineup. In a lineup, a group of 

individuals, one of whom is the suspect in custody, appears before a victim or 

witness, who is usually shielded from the suspect’s view. Often, the individuals 

in the lineup are asked to walk, turn sideways, wear certain items of clothing, or 

speak to assist the victim or eyewitness in making a positive identifi cation. The 

Supreme Court has held that there is no Fifth Amendment immunity against 

being placed in a lineup as an identifi cation procedure.467 However, courts must 

guard against the possibility that identifi cation procedures, especially lineups, 

                                                           
465 293 F. 1013 (D.C. Cir. 1923), 
466 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993), 
467 United States v. Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967). 
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are unfair when a victim or witness is prompted to identify a particular suspect 

as the perpetrator.468 Obviously, if the perpetrator is known to be black, it is 

impermissibly suggestive for police to place one African American suspect in a 

lineup with fi ve white individuals. In practice, however, the moresubtle 

suggestiveness of lineups causes problems for the courts. To avoid such 

problems, police should place several persons with similar physical 

characteristics in a lineup. To further protect the rights of the accused, the 

Supreme Court has said that after formal charges have been made against a 

defendant, the defendant has the right to have counsel present at a lineup.469 To 

ensure that police and prosecutors honor that right, the Supreme Court has said 

that a pretrial identifi cation obtained in violation of the right to counsel is per se 

inadmissible at trial. Gilbert v. California, supra. A per se exclusion- ary rule was 

deemed necessary to ensure that the police and the prosecution would respect the 

defendant’s right to have counsel present at a lineup. On the other hand, a pretrial 

identifi cation obtained through impermissibly suggestive identifi cation 

procedures is not per se inadmissible. Instead, such an identifi cation may be 

introduced into evidence if the trial judge first finds that the witness’s in-court 

identification is reliable and based on independent recall. In making this 

determination, the trial judge must consider  

(1) the opportunity of the witness to view the accused at the time of the crime 

(2) the witness’s degree of attention 

(3) the accuracy of the witness’s prior description of the accused 

(4) the level of certainty demonstrated at the confronta- tion, and  

(5) the time that elapsed between the crime and the confrontation.470  

                                                           
468 See, for example, Foster v. California, 394 U.S. 440, 89 S.Ct. 1127, 22 L.Ed.2d 402 (1969). 
469 Kirby v. Illinois, 406 U.S. 682, 92 S.Ct. 1877, 32 L.Ed.2d 411 (1972). 
470 Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 375, 34 L.Ed.2d 401 (1972); see also Wethington v. 

State, 560 N.E.2d 496 (Ind. 1990). 
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S H O W  U P S   

The showup is a frequently used method of identification of a suspect. In a 

showup, the police usually take the victim to the suspect to determine whether 

the victim can make an identifi cation, and at least one state Supreme Court has 

held that the police may transport a person stopped for an investigatory stop a 

short distance for purposes of a showup.471 In 1967 the U.S. Court of Appeals 

for the District of Columbia Circuit approved the use of showups, commenting,  

“[W]e do not consider a prompt identifi cation of a suspect close to the time and 

place of an offense to diverge from the rudiments of fair play that govern the due 

balance of pertinent interests that suspects be treated fairly while the state 

pursues its responsibility of apprehending criminals.” 472 

In Stovall v. Denno,473 the Supreme Court recognized a defendant’s due process 

right to exclude identifi cation testimony that results from unnecessarily 

suggestive procedures that may lead to an irreparably mistaken identification. 

This form of “on-the-scene” confrontation between an eyewitness and a suspect 

is inherently suggestive because it is apparent that when law enforcement takes 

a victim for a showup of a suspect, they usually believe they have caught the 

offender. Therefore, courts review identification testimony carefully to make 

sure a witness’s identifi cation testimony is not based on impermissibly 

suggestive identifi cation procedures. In making such a determination, courts 

often look to the length of time between the crime and the confrontation and the 

level of certainty demonstrated by the witness at the confrontation. Although 

critics complain of the use of showups, such a confrontation may be justified by 

the necessity to preserve a witness’s memory of a suspect before the sus- pect 

                                                           
471 People v. Lippert, 432 N.E.2d 605 (Ill. 1982). 
472 Wise v. United States, 383 F.2d 206, 210 (D.C. Cir. 1967). 
473 308 U.S. 293, 87 S.Ct. 198, 18 L.Ed.2d 1199 (1967), 
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has had an opportunity to alter his or her clothing and appearance. Appellate 

courts consistently admonish caution in the use of showups; however, they 

generally approve of their use when the identifi cation occurs shortly after the 

crime has been committed and the showup is conducted near the scene of the 

crime under circumstances that are not unduly suggestive. In approving showups, 

some courts have pointed out that a victim’s or eyewitness’s on-the-scene identifi 

cation is likely to be more reliable than a later identifi cation because the memory 

is fresher.474 Courts base their judgments on the reliability of showups based on 

many factors and circumstances. For example, in United States v. Bautista,475 in 

its review of a challenge to an on-the-scene identifi cation immediately following 

a nighttime narcotics raid, the court observed, “The fact that the suspects were 

handcuffed, in the custody of law enforcement offi cers, and illuminated by fl 

ashlights . . . did not render the pretrial identification procedure unnecessarily 

suggestive.” The court went on to explain that because the on-the-scene identifi 

cation was necessary to allow the officers to release the innocent, the incidents 

of that identifi cation were also necessary. 

P H O T O  P A C K S   

A photo pack is simply a set of “mug shots” that are shown individually to the 

victim or eyewitness in the hope of being able to identify the perpetrator. To 

produce a reli- able, hence admissible, identifi cation, the presentation of the 

photo pack should not emphasize one photo over the others. For example, in 

Commonwealth v. Thornley,476 the Supreme Judicial Court of Massachusetts 

found that the photographic array was impermissibly suggestive because the 

witnesses admitted they made their selection of the defendant’s photograph 

                                                           
474 See, for example, Jones v. State, 600 P.2d 247, 250 (Nev. 1979). 
475 23 F.3d 726 (2d Cir. 1994), 
476 546 N.E.2d 350 (Mass. 1989), 
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because the man in the photo was wearing glasses. The defendant was the only 

one of thirteen men in the photo array who was wearing glasses. The words and 

actions of the officers making the presentation must manifest an attitude of 

disinterest.477 In analyzing a defendant’s claim of being the victim of an 

impermissibly suggestive photo pack identification, courts generally apply a 

two-part test. First, did the photo array present the defendant in an impermissibly 

suggestive posture? Second, if so, under the totality of circumstances, did the 

procedure give rise to a substantial likelihood of misidentification?478  

Conclusion Police are permitted broad discretion in their interactions with the 

public. There are no legal prerequisites to the many consensual encounters 

through which police routinely perform their investigative and preventive duties. 

But the whole array of nonconsensual encounters with the public including 

arrest, investigatory detention, interrogation, roadblocks, and identifi cation 

procedures are subject to strict constitu- tional requirements. 

 

 

 

 

 

 

 

 

 

 

 

                                                           
477 State v. Thamer, 777 P.2d 432 (Utah 1989). 
478 State v. Bedwell, 417 N.W.2d 66 (Iowa 1987). 
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CHAPTER TEN 

P H O N E - T A P P I N G  &  T H E  R I G H T  T O  

P R I V A C Y  

This book will examine the extent to which the right to privacy in communication 

is being realized within the context of the operations of the national security, 

surveillance and defence organs/agencies of the Republic of Uganda. It is 

especially concerned to provide the legal, historical and practical framework 

within which it is necessary to understand the right, and makes an effort to 

examine how the Canadian and Ugandan conceptions of privacy interests differ 

from one another and how these conceptions affect the practical articulation of 

rights.   

Any State organ that purports to keep and maintain national security in Uganda 

must adhere to certain minimum international and constitutional standards of 

maintaining peace and security. In particular, such organs are obligated to protect 

and uphold the fundamental right to privacy. The right to privacy is multifaceted 

and very broad in nature. It includes the right not to be subjected to unlawful 

search of the person, home or other property of that person, unlawful entry by 

others of the premises of that person, and the prohibition on the interference with 

the privacy of a person’s home, correspondence, communication or other 

property. In their totality, these rights constitute the minimum standards for 

administering the right to privacy in a free and democratic society of which 

Uganda is aspiring to be.   
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The fight against terrorism and armed rebellion in Uganda has sparked off a wave 

of public concern over the involvement of security organs/agencies in the 

interception and conducting of surveillance on people’s correspondence and 

communication in the guise of maintaining peace and security in the country. It 

has also presented an opportunity for the re-examination of the role of security 

organs/intelligence agencies in the observance and enjoyment of the right to 

privacy in Uganda. The paper shall examine the privacy interests in Uganda 

alongside the Canadian treatment of the same right.   

Uganda’s 1995 Constitution provides for the right to privacy in its Article 27479, 

as a reasonable guide to what constitutes the right to privacy in correspondence 

and communication, and only stipulates it as a right without more. However, the 

United Nations (UN) and International Human Rights Instruments have 

interpreted the right to privacy in correspondence and communication based on 

the circumstances and complexities of the case (especially in the fight against 

terrorism and maintenance of national security) and the conduct of all parties, 

thereby providing a more elaborated framework within which consideration of 

the right should be undertaken. 11   

The Constitution and Other laws in Uganda place limits to the enjoyment of 

rights including the right to privacy as clearly seen in the Access to Information 

Act480 and the Anti-Terrorism Act481 which actually provides for the interception 

of communication and surveillance of any person suspected of engaging in 

terrorism activities. The Constitution also obliges security organizations 

including all intelligence services to observe human rights under Article 221.   

                                                           
479 Constitution of the Republic of Uganda, 1995 (As amended) 
480 Act No.6 of 2005 
481 Act No.14 of 2002 
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The predicament of infringement of the right to privacy by security 

organizations/intelligence services in Uganda has grown and is caused by several 

factors, including complaints received by the Uganda Human Rights 

Commission (UHRC) on alleged interference with the correspondence and 

communication of especially members of the Opposition in Uganda, the lack of 

a culture of human rights observance on the side of security organizations in 

Uganda, including the existence of loopholes in the enabling law.    

Though the right to privacy in correspondence and communication did not pose 

a major challenge in Uganda two decades ago, new developments in science and 

technology continue to pose new challenges to human rights, in particular the 

right to human dignity and privacy. In the fight against organized crime and 

terrorism, modern police and intelligence agencies are using information and 

surveillance technology, including phone tapping that potentially affects 

numerous innocent citizens and constitutes far-reaching interference with the 

right to privacy and data protection.  

Unlike in Canada where there is a strict adherence to proper identification and 

registration before one can be connected to a service phone provider be it mobile 

or fixed line, Uganda telephony service providers do not enforce the 

identification requirement, which has in turn led to increased telephone crime 

due to the cheap telephony in which a Sim Card costs as low as CAD $1.  

The legal challenges posed by technological change and by increased State 

involvement in the private lives of citizens necessitate the constant, dynamic 

development of new measures of protection within established State obligations 

and a wide application of the principle of privacy. Ample evidence of this is 

provided in the media reports and complaints at the UHRC relating to 

interception of communication and surveillance. One may, however, question 

whether the limits of Article 27, even within the Constitution and other laws 
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relating to national security, can, in the long run, satisfy the actual needs. Further, 

elaboration of the principles of the right to privacy enshrined in Article 27 of the 

Constitution and Uganda’s obligations in international human rights law must be 

given priority.  

H I S T O R I C A L  A N D  L E G A L  C O N C E P T I O N S  O F  

T H E  R I G H T  T O  P R I V A C Y  I N  U G A N D A .    

This part of this chapter concerns itself with the historical evolution and legal 

conceptions of the right to privacy in Uganda. In discussing the history relating 

to the right to privacy in Uganda, this part of the paper shall be core to forming 

the basis upon which the right to privacy in communication can best be 

understood in the Ugandan context.   

History of Phone tapping and Surveillance in Uganda   

Though slightly new in Uganda, communication interception and surveillance of 

which phone tapping is just an example has been around for more than a century. 

It was born during the Presidency of President Abraham Lincoln of the United 

States of America. Communication interception can be traced back to the period 

of the American Civil War where eavesdropping of telegraph (telegraphy system 

invented in 1844) conversations was the first recorded. Though not clear as to 

when the telephone was first used, the telephone was first invented in 1876 and 

it is believed that telephone tapping is as old as the telephone itself at least in the 

developed world. According to Kaduuli, telephone wiretapping began in the 

1890s, following the invention of the telephone recorder. Kaduuli further bases 

his timing on phone tapping to The Einstein File by Fred Jerome, arguing that 

from the time Einstein arrived in the United States in 1933 to the time of his 

death in 1955, the FBI files reveal that his phone was tapped, his mail was opened 

and even his garbage searched.  
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Though there may be disagreements between Kaduuli and Jerome as to the exact 

dates when phone tapping may have started, it is clear that phone tapping has 

been around for at least more than half a century. The right to privacy in 

communication is not new in Uganda. It was equally provided for in the Bill of 

Rights of the 1962 and 1967 Constitutions. Uganda’s 1995 Constitution provides 

for the right to privacy in its Articles 27, as a reasonable guide to what constitutes 

the right to privacy in correspondence and communications, and only stipulates 

it as a right without more. What is new however is phone tapping which is an 

infringement of the right to privacy in communication. Though the right to 

privacy in communication did not pose a major challenge in Uganda two decades 

ago, new developments in science and technology continue to pose new 

challenges to human rights, in particular the right to human dignity and privacy. 

In the fight against organized crime and terrorism, modern police and 

intelligence agencies are using information and surveillance technology, 

including phone tapping that potentially affects numerous innocent citizens and 

constitutes far-reaching interference with the right to privacy.  Lt. Gen. David 

Tinyefuza was possibly the first high profile government official to complain 

about phone tapping after his failed bid to resign from the army in 1997.  

In 2003, the Member of Parliament for Lira Municipality, Ms. Cecilia Ogwal, 

was up in arms with the government and President Yoweri Museveni in 

particular for allegedly tapping her mobile phone conversations. This was after 

the latter told Parliament on September 8, 2003, that he had listened in on a 

conversation between Ogwal and a rebel commander of the Lord’s Resistance 

Army. The media was however awe with the opposition politicians accusing the 

state intelligence operatives and agencies of phone tapping at the height of the 

2001 Presidential and Parliamentary Campaigns.   
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The Constitution and other laws in Uganda place limits on the enjoyment of 

rights including the right to privacy as clearly seen in the Access to Information 

Act, and the Anti-Terrorism Act, which actually provides for the interception of 

communication and surveillance of any person suspected of engaging in 

terrorism activities. The Constitution also obliges security organizations 

including the intelligence services to observe human rights under Article 221. 

Though the law in Uganda provides for phone tapping, the same does not provide 

for the procedure to be followed in this exercise. Thus, the government proposed 

the Regulation of Interception of Communication Bill 2007 which was presented 

by the Security Minister Hon. Amama Mbabazi to the ruling/NRM party meeting 

where government was canvassing MPs to ensue the bill sails through 

Parliament. President Yoweri Meseveni, who was in attendance, said that the bill 

was intended to monitor communication between suspected terrorists. The 

opposition and members of the public have already vehemently condemned the 

proposed bill.   

The debate is basically about the right to privacy vis-à-vis security of person and 

the state. All commentators are aware that Government has for some time been 

tapping phones albeit illegally in Uganda. The main battle field between those 

opposed to the bill and those pushing for it is whether there should be no law at 

all to regulate phone tapping or there should be watertight safeguards in the law 

to ensure that the citizens’ rights are not trampled upon. Whatever reasons the 

two opposing sides may have for either supporting or opposing the bill, what 

remains clear is that the state has been tapping phones without any 

regulation/illegally and will continue to do so whether the bill is passed or not!   
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E L E M E N T A L  A S P E C T S  O F  T H E  R I G H T  T O  

P R I V A C Y  I N  C O M M U N I C A T I O N  I N  U G A N D A  1 9 9 5  -

2 0 0 8    

This chapter deals with the elemental aspects of the right to privacy in 

communication in Uganda for the period 1995-2008. The Chapter will 

essentially discuss the rationale for the right to privacy in communication, the 

enjoyment of the right to privacy in communication in Uganda for the periods 

1995-2008. The chapter also addresses the major impediments to the enjoyment 

of the right to privacy in communication in Uganda and how national security 

and intelligence agencies engaged in the fight against terrorism and organised 

crime can be helped to develop a culture of human rights observance in the 

execution of their duties.   

T H E  R A T I O N A L E  F O R  T H E  R I G H T  T O  

P R I V A C Y  I N  C O M M U N I C A T I O N    

The rationale for the right to privacy in communication is to secure the individual 

against arbitrary interference by the public authorities in his private and family 

life. This notwithstanding, one of the most contentious issues of our times relates 

to the protection of the right to privacy in communication in the era of terrorism 

and  The Regulation of Interception of Communication Bill is currently being 

considered by the Uganda Parliamentary Committee on Information and 

Communication Technology (ICT), and has been approved by the majority 

Members of Parliament of the ruling National Resistance Movement 

Government of President Yoweri Kaguta Museveni which means that phone 

tapping has in effect been legalized in Uganda. 

See Complaint lodged by Col (rtd) Dr. Kizza-Besigye at the Uganda Human 

Rights Commission (UHRC) on alleged phone tapping by the State during the 
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2001 Presidential and Parliamentary campaigns in which he contested as the 

Reform Agenda (RA)  

Presidential Candidate. 24 Act No. 6 of 2005. 25 Act No. 14 of 2002.482  

The raise in organised crime and terrorism is a big challenge to the right to 

privacy in communication. Owing to the core relevance of the right to privacy in 

communication, this right has been made subject of the ‘principle of legality’ in 

other jurisdictions requiring that actions by public authorities which infringe 

significantly on the rights and freedoms of private citizens (eg police 

surveillance), be authorised by Statute/law. The ambitious expansion of 

electronic surveillance and its implications on are enormous. What used to be the 

rationale for the protection of the right to privacy in communication is now being 

looked at in relation to national security and the fight against terrorism. New 

developments in the area of national security and terrorism have set the stage for 

discussion on what should be the appropriate limits of national security and anti- 

terrorism.   

Though the concept of privacy in communication figures prominently in the 

discourse about the social and political threats posed by modern information and 

communication technology, the rational for privacy in communication can 

basically be found in terms of information control. Privacy is mainly regarded as 

being of value to individual persons and of societal benefits. Most discourse on 

privacy and privacy rights tends to focus only on the benefits these rights have 

for individuals. These benefits are typically cast in terms of securing (or helping 

to secure) individuality, autonomy, diginty, emotional release, self-evaluation, 

and inter- personal relationships of love, friendship and trust. They are, in the 

                                                           
482 See The New Vision, April 7, 2008, and The Daily Monitor, April 10, 2008 . See the websites 

at http: //www. new vision. co. ug and http:// ww. monitor. co. ug  27 See The New Vision, May 

30, 2007, and The Daily Monitor, May 30, 2007. 28 See Mollynn G Mugisha, ‘Do not support 

phone tapping’ letter in the Daily Monitor, June 4, 2007, at p.11. 
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words of Westin, largely about “achieving individual goals of self-realisation’’. 

The converse side of this focus is that privacy in communication rights are often 

seen as essentially in tension with the needs of the wider “society’’. This is more 

so the case when it comes to the balancing of the rights to privacy in 

communication and national security or the fight against terrorism. This view 

observers comment carries sometimes over into the claims that privacy rights 

can be detrimental to societal needs.    

As Professor Lee Bygrave observes:   

‘Casting the value of privacy in strictly individualistic terms appears to be 

common trait in the equivalent discourse in many other countries. Indeed, it is 

an integral feature of what Bennett and Raab term the “privacy paradigm” – a set 

of liberal assumptions informing the development of data privacy policy in the 

bulk of advanced industrial states”.  

This notwithstanding, the grip of that paradigm varies from country to country 

and culture to culture. For example, whereas the Canadian courts emphasise the 

value on the individual right to privacy in communication, the Ugandan courts 

are yet to be faced with such challenges of having to deal with evidence illegally 

obtained through wire tapping. The law on privacy in communication seeks to 

protect human identity, the rights of man, privacy, individual and public liberties. 

These virtues are core to any free and democratic society. Concern for privacy 

tends to be high in societies espousing liberal ideals, particularly those within the 

Western liberal democratic “camp” Canada inclusive compared to the less liberal 

and undemocratic societies like Uganda and other African states. As Lukes notes, 

privacy is in the sense of a “sphere of thought and action that should be free from 

‘public’ interference” constitutes “perhaps the central idea of liberalism”. The 

liberal affection for privacy is amply demonstrated in the development of 

comprehensive legal regimes for privacy protection in Western liberal 
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democracies. By contrast, such regimes are under-developed in most African 

nations Uganda inclusive. It is tempting to view this situation as symptomatic of 

a propensity in Ugandan and African cultures to place primary value on securing 

the interests and loyalties of the group at the expense of the individual. 40   

E N J O Y M E N T  O F  T H E  R I G H T  T O  P R I V A C Y  I N  

U G A N D A  F O R  T H E  P E R I O D    1 9 9 5  –  2 0 0 8   

The notion of fundamental rights and freedoms has existed from the very outset 

of the birth of the modern constitutional state of Uganda in 1962. Thus, prior to 

the 1995 Constitution, the conceptualisation of fundamental freedoms and rights 

was manifested in the provisions of Chapters II and III of the 1962 and 1967 

Constitutions respectively. Further, the predecessor constitutions provided for 

mechanisms for the enforcement of rights and freedoms, in particular through 

the courts. Evidently, a cursory glance at both constitutions does reveal emphasis 

on traditional civil and political rights, while the 1995 Constitution has since 

incorporated a range of new categories of rights and freedoms, particularly socio- 

economic and cultural rights and specific group-based rights (in respect of, for 

instance, women, children, persons with disabilities, and minorities).   

Notwithstanding the provisions on human rights under both the 1962 and 1967 

Constitutions, the human rights situation in Uganda was largely dismal, as the 

period from 1962 to 1995 was characterised by abuses in the form of arbitrary 

arrests, preventive detention, torture, disappearances. The political situation 

militated against the meaningful enjoyment of rights.   

The protection and enforcement/enjoyment of the right to privacy in 

communication in Uganda (1995-2008) as provided for in article 27 of the 

Constitution has now been tested for thirteen years since the Constitution came 

into operation.   
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Lt. Gen. David Tinyefuza was possibly the first high profile government official 

to complain about phone tapping after his failed bid to resign from the army in 

1997. In 2003, the Member of Parliament for Lira Municipality, Ms. Cecilia 

Ogwal, was up in arms with the government and President Yoweri Museveni in 

particular for allegedly tapping her mobile phone conversations. This was after 

the latter told Parliament on September 8, 2003, that he had listened in on a 

conversation between Ogwal and a rebel commander of the Lord’s Resistance 

Army. The media was however awe with the opposition politicians accusing the 

state intelligence operatives and agencies of phone tapping at the height of the 

2001 Presidential and Parliamentary Campaigns.  The Constitution and other 

laws in Uganda place limits on the enjoyment of rights including the right to 

privacy as clearly seen in the Access to Information Actand the Anti-Terrorism 

Act, which actually provides for the interception of communication and 

surveillance of any person suspected of engaging in terrorism activities. The 

Constitution also obliges security organizations including the intelligence 

services to observe human rights under Article 221.Though the law in Uganda 

provides for phone tapping, the same does not provide for the procedure to be 

followed in this exercise. Thus, the government recently proposed the Regulation 

of Interception of Communication Bill 2007 which was presented by the Security 

Minister Hon. Amama Mbabazi to the ruling/NRM party meeting where 

government was canvassing MPs to ensue the bill sails through Parliament. 

President Yoweri Meseveni, who was in attendance, said that the bill was 

intended to monitor communication between suspected terrorists. The opposition 

and members of the public have already vehemently condemned the proposed 

bill.  
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However, a close look at the enjoyment of this right as espoused in the article in 

the last twelve years has had some problems. The problems that have hindered 

the enjoyment of this right have been multifarious as discussed hereunder.   

M A J O R  I M P E D I M E N T S  T O  T H E  E N J O Y M E N T  O F  

T H E  R I G H T  T O  P R I V A C Y  I N  U G A N D A  1 9 9 5  T O  

D A T E    

Though the right to privacy in communication did not pose a major challenge in 

Uganda two decades ago, new developments in science and technology continue 

to pose new challenges to human rights, in particular the right to human dignity 

and privacy. In the fight against organized crime and terrorism, modern police 

and intelligence agencies are using information and surveilance technology, 

including phone tapping that potentially affects numerous innocent citizens and 

constitutes far-reaching interference with the right to privacy and data protection.   

In a bid to maintain national security and counter terrorism, the Uganda 

government has passed legislation which has had drastic effects on the 

enjoyment of the right to privacy in communication. A case in issue is the Anti-

Terrorism Act. S.18 of this Act is the most relevant. It provides thus:   

18. (1) The Minister may, by writing, designate a security officer and an     

authorized officer under this part.  

(2) An order issued by the Minister in respect of an authorized officer shall have 

the right to intercept the communications of a person an otherwise conduct 

surveillance of a person under this Act.   

19. (1) Subject to this Act, an authorized officer shall have the right to intercept 

the communications of a person and otherwise conduct surveillance of a person 

under this Act.  



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
400 

 

(2) The powers of an authorized officer shall be exercised in respect of a person 

or a group or category of persons suspected of committing any offence under this 

Act.  

(3) The functions of an authorized officer shall be exercised only in respect of 

the person or group or category of persons described in the order.  

(4) The purposes for which interception or surveillance may be conducted under 

this part are---- (a) safeguarding the public interest;  

(b) prevention of the violation of the fundamental and other human rights and 

freedoms of any person from terrorism;  

(c) preventing or detecting the commission of any offence under this Act; or  

(d) safeguarding the national economy from terrorism.  

(5) The scope of the interception and surveillance allowed under this Part is 

limited to----(b) interception of the telephone calls, faxes, emails and other 

communications made or issued by or received by or addressed to a person; (g) 

searching of the premises of any person.  

(6) For the avoidance of doubt, power given to an authorized officer under 

subsection (5) includes---- (a) the right to detain and make copies of any matter 

intercepted by the authorized officer; (b) the right to take photographs of the 

person being surveilled and any other person in the company of that person, 

whether at a meeting or otherwise; and (c) the power to do any other thing 

reasonably necessary for the purposes of this subsection.   

(20) Any person who knowingly obstructs an authorized officer in the carrying 

out of his or her functions under this part commits an offence and is liable, on 

conviction, to imprisonment not exceeding two years or a fine not exceeding one 

hundred currency points, or both.   
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(21) Any authorized officer who— (a) demands or accepts any money or other 

benefits in consideration of his or her refraining from carrying out his or her 

functions under this Part; or  

(b) demands any money or other benefit from any person under threat to carry 

out any of his or her functions under this Part; (c) fails without reasonable excuse 

or neglects to carry out the requirements of the order; (d) recklessly releases 

information which may prejudice the investigation; (e) engages in torture, 

inhuman and degrading treatment, illegal detention or intentionally causes harm 

or loss to property, commits an offence and is liable, on conviction, to 

imprisonment not exceeding five years or a fine not exceeding two hundred and 

fifty currency points, or both.   

(22) Any recording, document, photograph or other matter obtained in the 

exercise of the functions of an authorized officer under this Part is admissible in 

evidence in any proceedings for an offence under this Act.   

For a long time since the Anti-Terrorism Act came into force in 2002, the 

government has not passed any Regulations to regularize/operationalise phone-

tapping or interception of communication of suspected terrorists. This comes at 

the backdrop of allegations that the absence of a law operationalising phone- 

tapping not withstanding, the government has nevertheless intercepted 

communication and done surveillance on suspected terrorists. It is upon this 

background that the government has proposed the Regulation of Interception of 

Communication Bill 2007 which seeks to make provision for lawful interception 

and monitoring of certain communications in the course of their transmission 

through telecommunication, postal or any other related services or system in 

Uganda.    

As MP Reagan Okumu said:    
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“The Government is now moving towards legalizing what they have been doing. 

Security organs have been tapping people’s phones especially for those of us 

who are in the opposition. Is there anything new? My only worry is that the 

system may turn out to be expensive,” This assertion was affirmed by Col. (rtd) 

Dr. Kiiza-Besigye [Party President, FDC] in the interview done on 28th January, 

2008.  

Interview with Hon. Rose Namayanja [Chairperson, National Defence 

Parliamentary Committee] done on 1 st February, 2008, affirmed the fact that the 

Bill would make it possible for the government to now use in court evidence 

against wrong elements suspected of terrorism obtained through surveillance 

including phone-tapping in The New Vision, Wednesday, May 30, 2006, p.3. 

The Bill is intended to suppress terrorism in Uganda. The Bill would also 

reinforce the provisions of the Interception of Communications and Surveillance 

of the Anti- Terrorism Act 2002; whose main focus is suppression of terrorism.    

The Bill states that people authorized to apply for warrant of Interception of 

Communication will be chief of defence forces, director of ESO and ISO, 

Inspector General of Police and the Commissioner General of Prisons.  

According to Government the purpose of the Bill is to put a law in place 

authorizing who can tap phones, now that it is done haphazardly. Another reason 

for the Bill according to its major sponsors is to intercept terrorists’ 

communication with bad motives and those bad elements who deal in trafficking 

arms.  At this stage, the sword is now drawn between the sponsors of the Bill and 

those opposed to it with the predominant view being whether to tap illegally or 

to tap with judicial review? The general consensus is that the government should 

not interfere in the civil liberties of its citizens. However, since the government 

is bent on infringing the citizens’ right to privacy and has also been tapping 

phones illegally, there is now a shifting paradigm: that tapping phones should be 
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used for the common good of any society and not for selfish motives and that 

there should be watertight safeguards in the law to ensure that the citizens’ rights 

are not trampled upon.   

As MP Guma Gumisirisa rightly observed:   

“It is not bad but such a law should put into consideration people’s right to 

privacy and secrecy. The idea of tapping people’s phones can not be accepted,”  

Article 27 of that the Constitution provides for the right to privacy. It states   

“(1) No person shall be subjected to---- unlawful search of the person, home or 

other property of that person; or unlawful entry by others of the premises of that 

person.   

(2) No person shall be subjected to interference with the privacy of that person’s 

home, correspondence, communication or other property.   

Article 43 of the Constitution places general limitations on fundamental and 

other human rights and freedoms.  This article permits any limitation of the 

enjoyment of the rights and freedoms prescribed by the bill of rights in the 

Constitution as long as it is not beyond what is acceptable and demonstrably 

justifiable in a free and democratic society, or what is provided in the 

Constitution. Another article in the Constitution which touches on this concept 

is on the right of access to information in the possession of the State (or its organs 

and agencies). The article provides thus:   

“(1) Every citizen has a right of access to information in the possession of the 

State or any other organ or agency of the State except where the release of the 

information is likely to prejudice the security or sovereignty of the State or 

interfere with the right to privacy of any other person.   

(2) Parliament shall make laws prescribing the clauses of information referred to 

in clause (1) of this article and the procedure for claiming access to that 

information.”   
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Unlike Sections 18 and 19 of the Anti-Terrorism Act and Article 27 (2) of the 

Constitution which have not been tested in court yet, Article 41 of the 

Constitution has been tested in court in several cases bringing out interesting 

revelations about the scope and breadth of the article by the courts of law. In the 

Cases of Major General David Tinyefuza v. Attorney General and Attorney 

General v. Major General David Tinyefuza both the Constitutional Court and the 

Supreme Court remarked that it is not enough for the State to merely assert that 

the release of information would cause prejudice to those interest – to that end, 

the State had to avail evidence to that effect and, therefore, the burden of proof 

lay with the State to show that the information that is being sought was restricted.  

More significantly, the import of the exceptions in article 41 of the Constitution 

was considered, with Mulenga, JSC of the view that those exceptions pertain to 

the effect of the release of information rather than to categories of information:    

“The exception under Article 41 is not directed to types or categories of 

information… It is rather concerned with the effect of release of the information. 

The citizen is entitled to access any type of information, whether related to 

national security or national economy, as long as its release is not likely to 

prejudice the security or sovereignty (or interfere with the right to privacy of any 

other person).  

As a consequence, right of access should exist with regards to information of 

whatever kind unless the State (or its organs or agencies) can show that it falls 

within the scope of the limited regime of exceptions (in terms of the effect upon 

security or sovereignty of the State or individual privacy). Reflecting on the 

decision of the lower court on the issue of the release of the information in a 

‘limited context’, the Supreme Court was agreed that the release of information 

in a ‘limited context’ has been proper in balancing the need to determine rights 

of the individual (the petitioner) as against any perceived prejudice to the security 
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of the State that the release of the information to the public would occasion. Oder, 

JSC observed thus:    

... [I]t appears the mischief feared is in the release of information to the citizen, 

probably with the consequence that such information might be made public, 

prejudicing the security of the State. If the release was of a limited context, 

namely if it was denied to the public and the press but made available to the court 

and the parties for the determination of issues between the State and such party, 

then the prejudice to the security of the State would be averted by exclusion of 

the public and press and hearing in camera, as authorized by article 28(2) of the 

Constitution. 62    

To the contention by the government in the case of Dr. Paul Ssemwogerere & 

Another v.  

Attorney General483 that article 41 of the Constitution only guaranteed access but 

not use of information, Okello, JA observed that ‘access to information without 

use of it would be empty’, and was of the view that ‘access and use go together’.   

Just as the individual can seek for information from government in the same way 

government can seek for information from an individual in public interest and 

for the security of the country. This leaves one wondering whether the State may 

derogate from its role of ensuring that ever citizen enjoys the right to privacy. 

From the foregoing, it can be noted that the passing of the Anti-Terrorism Act, 

has greatly impacted on the enjoyment of the right to privacy in communication 

in Uganda. The Act provides for interception of communication of any one 

suspected of engaging in terrorist activities. Equally, the fight against terrorism 

and organized crime in Uganda coupled with the lack of government will to 

uphold the rights of its people, has negatively affected the enjoyment of the right 

to privacy in Uganda as discussed above. 

                                                           
483 (Constitutional Petition-1999/3) [1999] UGCC 5 (23 September 1999) 
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T H E  R I G H T  T O  P R I V A C Y  A N D  

C O M M U N I C A T I O N  I N  C A N A D A  A N D  L E S S O N S  

F O R  U G A N D A     

This part of the book addresses the experiences with and approaches to the right 

to privacy in communication in Canada and its attendant lessons for Uganda. In 

this part, an analysis of how the Canadian and Ugandan conceptions of privacy 

interests differ from one another; and how these conceptions affect the practical 

articulation of the right to privacy in communication shall be discussed.    

The Experiences with and approaches to the Right to 

Privacy in Communication in Canada.   

Not only is the problem of national security and the fight against terrorism and 

organised crime a threat to the right to privacy in communication in Least 

Developed Countries (LDCs) like Uganda but also other jurisdictions including 

Canada.   

However, unlike in Uganda, Canada being a developed democratic country, wire 

tapping is strictly controlled to safeguard individuals’ privacy.    

The Canadian Charter of Rights and Freedoms 65 guarantees the right to privacy 

in s.8 which states that:   

“Everyone has the right to be secure against unreasonable search or seizure.”   

Similarly, s.24 (2) of the Charter conditions the admissibility of the evidence in 

any criminal matter on the very different consideration as to whether its 

admission “would bring the administration of justice into disrupt”.   

Thus, the Charter guarantees the right “to be secure against unreasonable search 

or seizure”. American cases dealing with the similar right protected by the Fourth 

Amendment have held that intangible conversation can be the subject of search 

and seizure.   
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Though the Ugandan Bill of Rights as seen in Article 27 of the Constitution is 

very explicit on the right to privacy in communication, the Canadian Charter of 

Rights and Freedoms only talks of an infringement of the protected right against 

unreasonable seizure. However, based on s.8 of the Canadian Charter, it is 

possible that the criminal interception of a private communication would be 

regarded as an infringement of the protected right against unreasonable seizure. 

It seems thus that the right to privacy in communication is an implicit right as 

opposed to the explicit nature the right takes in Uganda.   

Accordingly, s.184.4, which purports to admit such illegally, obtained evidence 

on the basis of consent would presumably have to yield to s.24(2) of the Charter 

which conditions admissibility of the evidence on the very different 

consideration as on whether its admission “would bring the administration of 

justice into disrepute”. Interception of communication is only in exceptional 

circumstances otherwise it is prohibited.   

S.184.4 A peace officer may intercept, by means of any electro-magnetic, 

acoustic, mechanical or other device, a private communication where    

[a] the peace officer believes on reasonable grounds that the urgency of the 

situation is such that an authorization could not, with reasonable diligence, be 

obtained under any other provision of this Part;  [b] the peace of officer believes 

on reasonable grounds that such an interception is immediately necessary to 

prevent an unlawful act that would cause serious harm to any person or to 

property; and  [c] either the originator of the private communication or the person 

intended by the originator to receive it is the person who would perform the act 

that is likely to cause the harm or is the victim, or intended victim, of the harm. 

[1993, c.40, s.4.]    

S.184.5 permits a judicial review of the process of interception of private 

communication here in Canada. Such an application may be made ex parte to a 
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judicial officer, a judge of a superior jurisdiction in criminal proceedings. 

However, this Canadian position is radically different from the position 

advocated for in the Regulation of Interception of Communication Bill in 

Uganda which empowers the Security Minister to intercept communication upon 

request from the Chief of Defence Forces, the Inspector General of Police and 

the Director of Internal Security if terrorism, serious crimes such as robber, or a 

threat to the State is suspected. It is thus possible to see that the abuse to the right 

to privacy in Uganda does not have a judicial review like is the case here in 

Canada but shall be at the whelm of the Security Minister. The Bill is welcome 

in so far as it seeks to provide for a law regulating the interception of private 

communication, and for the Government of Uganda to regulate interception of 

private communication, for the people of Uganda to know who can lawfully 

intercept their private communication, for what purpose, and who issues warrants 

to do so.67 In Uganda, once again, in the Bill, the bizarre thing is that the 

warrants are to be signed by the Minister for Security. The Bill seeks to make a 

provision for lawful interception and monitoring of certain communications in 

the course of their transmission through telecommunication, postal or any other 

related service or system in Uganda.    

Owing to the fact the Bill on the Regulation of Interception of Communications 

in Uganda gives too much power to the Minister of Security, human rights 

activitists have criticized the Regulations saying that the Bill will be used to 

target people with dissenting views from those of the Government. It is also 

apparently clear that the proposed law to legalize phone tapping in Uganda 

infringes on people’s rights to privacy and freedom of expression.   

S.186 of the Canadian Criminal Code (CCC), states that a judicial official must 

be satisfied before authorizing a wire tap and any wire tap done without 

authorization is null and void and such evidence shall not be admissible in Court. 
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Any one who wants to wire tap including the government or security agencies in 

Canada must apply for authorization under s.185 of the CCC.  

The jurisprudence right to privacy in communication is more developed in 

Canada than in Uganda. Canada is a leading example in this area of safeguarding 

citizens’ rights on the wire tap with several safeguards including judicial review. 

The variation between the privacy regimes of Canada and Uganda can also be 

symptomatic of differences in perceptions of the degree to which interests that 

compete with privacy, such as public safety and national security, warrant 

protection at the expense of privacy interests. In other words, it can be 

symptomatic of differing perceptions of the need for surveillance and control 

measures. This is seen most clearly in the impact on U.S. regulatory policy of 

the terrorist attacks of 11 th September 2001. In the wake of those attacks, the 

U.S. has been more prepared than many other countries to curb domestic civil 

liberties, including privacy rights. This very attitude led to the hurried passing of 

the Anti- Terrorism Act in 2002 in Uganda as a result of the twin bombings of 

the cities of Nairobi and Tanzania by alleged terrorists targeting the American 

embassies there. There were also widespread reports of bomb blasts in Kampala. 

The proposed law on phone tapping is inimical to the enjoyment of the right to 

privacy in correspondence and communication in Uganda.  

Despite the fact that both Uganda and Canada are members of the United Nations 

and several fundamental human rights multilateral instruments like the Universal 

Declaration of Human Rights (U.D.H.R.), the International Covenant on Civil 

and Political Rights (I.C.C.P.R.), from which the formal normative basis for 

privacy and protection laws derives, most Uganda has failed to adhere to a strict 

observance of the right to privacy in communication and also requiring the strict 

national implementation of the basic principles of privacy in communication 

laws. 74 This is the case in Uganda despite the Constitutional provision in Art 
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221 which states: “It shall be the duty of the Uganda Peoples’ Defence Forces 

and any other armed force established in Uganda, the Uganda Police Force and 

any other police force, the Uganda Prisons Service, all intelligence services and 

the National Security Council to observe and respect human rights and freedoms 

in the performance of their functions”.   

The intelligence agencies continue to tap people’s phones articles 27 and 221 not 

withstanding.    

Across the Atlantic, Canada offers very good jurisprudence for safeguarding the 

right to privacy in communication from which Uganda can emulate. Save for the 

constitutional provision in Article 27 on the right to privacy, Uganda generally 

lacks a major legislation protecting the right to privacy in communication. The 

only legislation available such as the Anti-Terrorism Act is only for further 

suppression of the right. Uganda should borrow a leaf from Canada and pass a 

comprehensive law on the protection of the right to privacy.    

In Uganda, phone-tapping has not been tested in court. In Canada, the Supreme 

Court of Canada in the case of R. v. Wong, held inter alia that evidence of 

gambling obtained by unconstitutional video surveillance not to be excluded 

under s. 24(2) of Charter where officers acting in good faith, upon reasonable 

and probable cause and breach stemming from reasonable misunderstanding of 

law obtained such evidence.    

In the earlier case of R. v. Duarte, the Supreme Court of Canada emphasised 

judicial review in wire tapping. The Supreme Court concluded:   

“If privacy may be defined as the right of the individual to determine for himself 

when, how, and to what extent he will release personal information about 

himself; a reasonable expectation of privacy would seem to demand that an 

individual may proceed on the assumption that the State may only violate this 

right by recording private communication on a clandestine basis when it has 
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established to the satisfaction of a detached judicial officer that an offence has 

been or is being committed and that interception of the private communications 

stands to afford evidence of the offence”    

Further, Justice Iacobucci, in R. v. Oickle, observed thus: “…the Charter is not 

an exclusive catalogue of rights. Instead, it represents a bare minimum below 

which the law must not fall. A necessary corollary of this statement is that the 

law, whether by statute or common law, can offer protections beyond those 

guaranteed by the Charter”.   

From the aforegoing, it can clearly be seen that the Canadian and Ugandan 

conceptions of privacy interests differ from one another and these conceptions 

affect the practical articulation of this right as discussed above.  

S.189 (1) of the Canada Criminal Code (CCC) on automatic exclusion of private 

communication evidence unless the interception had been lawfully made or 

consent for admissibility was expressly given by neither the originator or the 

person intended by the originator to receive the communication. It also provided 

that “evidence obtained directly or indirectly as a result of information acquired 

by interception of a private communication is not inadmissible by reason only 

that the private communication is itself inadmissible as evidence”. S.189 (1) to 

(4) was repealed in 1993. This eliminated the automatic exclusionary rule if an 

interception was unlawful. Now s.24 (2) of the Charter governs the admissibility 

or exclusion of al intercepted private communications and evidence gained 

directly or indirectly by an unlawful interception. However, even if the 

interception is lawful within the provisions of Part VI of the CCC, it is still 

subject to Charter standards including s.8.  

C O N C L U S I O N .    

The response to the threat of terrorism and national insecurity should go beyond 

military and police action and address the root causes of the increasing use of 
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terrorist methods. In addition to the unresolved conflicts in Northern Uganda and 

the denial of self-government/power sharing between the central and the regional 

governments, there seem to be many other causes of terrorism and threats to 

national security in Uganda. The blind pursuit of the structural adjustment 

policies of the IMF and the World Bank coupled with the poverty and denial of 

human rights as a result of globalization driven by neo-liberalist policies (mostly 

pursued by the WTO and WIPO) certainly figures prominently among the root 

causes of present day terrorism in Uganda much of which is foreign sponsored. 

Uganda too should avoid a policy of aggression similar to that taken in the 1990s 

against neighboring countries such as DRC, Sudan, and Rwanda as this 

aggravates the likelihood of terrorist attacks by those countries and their allies 

against Uganda. Open alliance with terrorist prone/target countries such as the 

U.S.A. and the U.K. in turn makes Uganda a soft target by the many enemies of 

the two superpowers who may opt to vent their anger on the defenceless Uganda 

after missing their targets on the U.S.A. or the U.K. Mere legislation alone will 

not help but these factors too need be looked into in the fight against terrorism 

and other threats against national security in Uganda. Canada offers much to 

Uganda to learn in form of safeguarding to the right to privacy in communication 

in this era of terrorism and increased organized crime. 
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CHAPTER ELEVEN 

 

G A Z Z E T T E D  C E L L S  A N D  S A F E  H O U S E S  

“At RRU [Rapid Response Unit] station … they don’t want to listen. They want 

you to accept that you’ve stolen something. With the pain of beating, you 

accept.” 

 –Former suspect detained by RRU and charged with aggravated robbery, 

Kampala, November 19, 2009 

On August 20, 2010, robbers broke into the house of an affluent woman in 

Makindye, Kampla, held machetes to her guard’s neck, and allegedly stole 

property and money. Police questioned several people, including Frank 

Ssekanjako, a 22-year-old who was renting a room near the crime scene. He was 

arrested, along with three others. Eyewitnesses who saw Ssekanjako in detention 

in Kabalagala police station two days after his arrest said that he was concerned 

about the allegations against him but seemed in good health and spirits.    

On August 23 2009, three officers from Uganda Police’s Rapid Response Unit 

collected Ssekanjako and another suspect allegedly in order to recover stolen 

property. What happened next is a matter of dispute. The RRU officers told 

Human Rights Watch that Ssekanjako complained of stomach pain in the car, so 

they took him to the hospital where he died a few minutes later. But the official 

post-mortem report suggests otherwise, as do multiple eyewitnesses who 

described how the officers beat Ssekanjako and other suspects for over an hour 
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at the scene of the alleged robbery with plastic pipes and a large entolima, or 

wooden club, until he stopped moving or making any noise.   

Reportedly, officers then dragged the men to the car, dropped off two suspects 

at Kabalagala police station to give statements and took Ssekanjako to the 

hospital, where he was later pronounced dead. According to the post-mortem 

report Ssekanjako’s injuries were “fresh” and included eight puncture abrasions 

on the right foot, bruising on the back, a swollen right shoulder, bruising on the 

right and left upper arms and left flank, and abrasions on the left thigh and elbow. 

No cause of death was determined. Three officers have been arrested and are 

awaiting trial. Ssekanjako’s family has yet to receive information, documents, or 

medical evidence related to his death—including copies of photos that police 

took of his body—and say interacting with police about the investigation has 

been very difficult. “Either the police were negligent or they were purposefully 

trying to kill [Ssekanjako], but my mother has a right to know what happened,” 

Ssekanjako’s brother told Human Rights Watch. “You go to police and expect 

vigilance and instead get violence”   

 Over the last decade, a range of security units within the police and the military 

in Uganda have earned notorious reputations for using brutal and unlawful 

interrogation methods. Confronted with mounting evidence of abuse, 

government officials have often denied allegations or made piecemeal reforms, 

such as changing a unit’s name or commander. In this climate of tacit tolerance 

of brutal methods, victims have been reluctant to speak out about their ill-

treatment and abuse, fearing reprisals.   

At the same time, Uganda has worked to enhance its reputation as country that 

respects human rights, for example, by becoming a member of the United 

Nations Human Rights Council (UNHRC). There are also increased efforts to 

professionalize Uganda’s security forces via international trainings and 
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participation in African Union (AU) and United Nations peacekeeping missions. 

But despite these measures of external engagement the government still fails to 

protect human rights domestically, or to take significant steps to address the 

problem of systemic and pervasive torture and prolonged illegal detention.    

Human Rights Watch has documented hundreds of cases of torture by various 

security units in Uganda over many years. This report details extrajudicial 

killings, torture, illegal detention, forced confessions and other abuses by the 

Rapid Response Unit (RRU) of the Uganda Police Force. RRU is the legacy of 

Operation Wembley, a short-lived security unit that quickly earned a reputation 

for torture, including water-feeding, genital mutilation, and stabbing, whipping 

or beating detainees.  While the name and command structure of the unit has 

changed, abusive practices continue and are rarely exposed, acknowledged, 

challenged, or punished.    

During more than 13 months of research, Human Rights Watch carried out over 

100 interviews in regions where RRU is most active—Kampala, Mbale, Jinja, 

Masaka, and Mbarara. Drawing on interviews with victims of abuses, as well as 

current and former RRU employees, researchers documented serious human 

rights violations by RRU since its formal establishment in 2007. RRU officers 

routinely use unlawful force during arrest, including beating suspects and, in one 

instance that Human Rights Watch documented, shooting a handcuffed suspect. 

RRU personnel were allegedly responsible for at least six extrajudicial killings 

in 2010 alone, frequent use of torture during interrogations to extract 

confessions, and prolonged illegal and sometimes incommunicado detention of 

suspects at RRU headquarters in Kireka, Kampala, and other locations.   This 

report builds on previous Human Rights Watch work published over almost a 

decade. State of Pain: Torture in Uganda, published by Human Rights Watch in 

March 2004, was broad in scope, examining illegal detention and torture by 
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several security agencies, including Operation Wembley. In 2009, Human Rights 

Watch published Open Secret: Illegal Detention and Torture by the Joint Anti-

terrorism Task Force in Uganda, a detailed and in- depth account of torture and 

illegal detention by the Joint Anti-terrorism Task Force (JATT), a security 

organization led by military intelligence, which was also featured in State of 

Pain. Unfortunately, despite government officials’ commitments to investigate 

and make changes to eradicate brutality and detention without charge, evidence 

of abuses continues to mount.    

RRU’s predecessor, Operation Wembley, was formed in June 2002 on the 

executive order of President Yoweri Museveni to combat armed urban crime. 

Commanded by a then-military colonel Elly Kayanja and comprised of soldiers 

and other ad-hoc operatives untrained in law enforcement, Operation Wembley 

became synonymous with brutal forms of torture against alleged armed robbers. 

In late 2002, Operation Wembley’s name was changed to the Violent Crime 

Crack Unit (VCCU) and was led by a police commander, but the military 

involvement in the law enforcement operations continued. Nongovernmental 

organizations (NGOs) and the Uganda Human Rights Commission documented 

extensive abuses by the VCCU. In July 2007, the unit again changed its name to 

Rapid Response Unit and officially moved under the command control of the 

police. According to interviewees, over half of the original operatives affiliated 

with Wembley remain active in RRU, although it is unclear precisely how many.    

Ugandan police claim RRU is mandated to investigate “violent crime,” usually 

offenses affiliated with the use of firearms. However, since the unit was 

established, RRU officers and affiliated personnel have carried out arrests for a 

wide range of crimes, from petty theft to terrorism. Known for practices that flout 

basic legal safeguards in Ugandan and international law—such as ignoring laws 

regulating the right to arrest and detain persons, and extracting confessions by 
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coercion—RRU appears to be the preferred unit of authorities seeking arrests 

and confessions by any means. RRU also continues Operation Wembley’s 

practice of handing over civilian suspects to the military courts for prosecution, 

even though Uganda’s Supreme Court and its international obligations prohibit 

the trial of civilians before military courts.    

Although under police command, RRU has sometimes used soldiers and 

untrained informants to carry out law enforcement operations. RRU personnel 

typically operate in unmarked cars, wear civilian clothes with no identifying 

insignia, and carry a range of guns— from pistols to larger assault rifles. The 

unit’s members have on occasion transported suspects in the trunks of unmarked 

cars.    

Of the 77 interviewees arrested by RRU, 60 said that RRU personnel had beaten 

or tortured them at some point in their custody. The most common form of torture 

was repetitive beatings on the joints, such as knees, elbows, ankles, and wrists 

during several sessions over many days while handcuffed in stress positions. 

RRU personnel beat detainees with batons, sticks, bats, metal pipes, padlocks, 

table legs, and other objects. Detainees reported that torture had left them with 

swollen or fractured limbs, unable to walk or lift objects, and with ongoing 

chronic pain. In some instances, RRU personnel inserted pins under suspects’ 

finger nails or in rare instances administered electric shocks. Suspects often said 

they were forced to sign confessions under duress following torture. In May and 

August 2010, for example, media reported that RRU operatives had killed two 

suspects in their custody due to torture while trying to extract information about 

robberies.     

From their detention at the Kireka facility, civilian suspects are handed to 

military courts to face trial. Although military courts have regularly heard 

testimony that the accused has been tortured, the military officers who act as 
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judges in military courts have admitted into evidence confessions extracted 

through torture and have not instructed anyone to take steps to address the 

allegations. Neither the judiciary nor the regular police have tried to assess the 

quality of RRU’s investigative methods.  As a result, suspects often spend long 

periods in pre-trial detention, in some instances, because their trials cannot 

proceed due to lack of evidence, or judges rely upon coerced confessions as the 

main form of evidence.    

The absence of a lawyer when a suspect is interrogated, a standard safeguard 

against abuse, has allowed torture to persist in Uganda. All suspects have the 

legal right to counsel in Uganda; in practice, defendants do not receive a state-

provided lawyer until their case is at trial and often spend years in detention 

before they ever meet a lawyer. During this time, evidence of the serious ill-

treatment and torture used to elicit confessions often vanishes, and the defendant 

becomes demoralized by the long remand time, desperate for the case to be 

resolved, and skeptical there will be a fair trial. For the vast majority of suspects 

arrested by the RRU, they will be tried before military courts, where they are 

judged, prosecuted and defended by members of the military and where the lack 

of sufficient guarantees of independence and impartiality makes the outlook for 

suspects even bleaker.   

In 2010, police took a significant step in the fight against RRU impunity. Three 

RRU officers were arrested for the murder of Frank Ssekanjako, the 22-year-old 

suspect who they allegedly brutally beaten to death in August 2010. These arrests 

could mark a turning point in addressing abuses by RRU. However, Human 

Rights Watch has investigated this case in detail and remains concerned that 

police have failed to collect statements from key witnesses to determine the 

circumstances of his death, or to document the full range of violence used against 

Ssekanjako and his co-accused that day. These shortcomings raise doubts about 
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the quality of evidence that will be presented at trial, if and when it occurs. The 

three RRU officers have also been charged only with murder and not for the 

severe beatings meted out to the co- accused the same day. Ssekanjako’s family 

members, who have demanded justice, have also faced intimidation that has led 

them to doubt the police’s commitment to ensuring criminal accountability for 

his murder.  And while taking action in response to a detainee’s death is laudable, 

real reform will only come if RRU personnel face repercussions for other 

instances of brutality and beatings that can result in deaths in custody.    

Uganda’s government must comply with the provisions of its own constitution 

and fulfill its core obligations under international human rights law—in 

particular the absolute prohibition on torture and cruel, inhuman, and degrading 

treatment—by systemically addressing persistent allegations of torture and 

illegal detention by security services. Human Rights Watch welcomes 

commitments made by the inspector general of police to remedy abuses by RRU 

personnel. In November 2010, a new commander was appointed to head RRU 

who has established a toll-free phone line for complaints and a human rights desk 

within RRU headquarters. These measures are encouraging. But they need to be 

accompanied by a demonstrable no-tolerance policy of ill-treatment— including 

prosecutions and punishment for any violators—if meaningful change is to occur 

and abuses are to end. Officers implicated in abuse cannot only face 

administrative sanction or short-term suspension. While trainings in human 

rights are important, they will be ineffective if senior officials ignore or order 

beatings of suspects.    

In carrying out its responsibilities to investigate and prosecute crime, Uganda’s 

government must ensure that suspects enjoy the protections of due process and 

the right to counsel and fair trial that are currently lacking in practice. 

Commanders should not wait until a suspect dies during an interrogation to take 
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action. High ranking police and military commanders should publicly and 

unambiguously articulate a no-tolerance policy regarding torture and illegal 

detention, and prosecute and punish members of their forces who abuse suspects.     

To achieve this, Human Rights Watch recommends that Uganda’s Parliament 

pass the newly tabled Prevention and Prohibition of Torture Bill, which the 

president should sign into law without delay. The prosecutor’s office should then 

use this law to proactively prosecute cases of torture by members of police and 

military. The government should also urgently create a functional legal aid 

system and identify appropriate funding so that all suspects access an 

independent lawyer from the start of their detention. Without such concerted 

action, the government is indicating its tolerance for the abuses documented in 

this report and implying its tacit acquiescence, which belies its stated 

commitment to the rule of law.   

R E C O M M E N D A T I O N S    

To the President and Government of Uganda  

• Issue direct orders to police to cease illegal detention and torture of suspects, 

and respect criminal procedure at each stage of any criminal investigation.   

• All individuals arrested should be brought to recognized, lawful locations 

where their detention can be monitored.   

• End impunity for human rights violations by anyone employed or affiliated 

with Rapid Response Unit (RRU), including violations of the right to life, bodily 

integrity, liberty and security and fair trial, such as the right to be charged before 

a judge within 48 hours of arrest and the right of access to a lawyer.    

• Improve safeguards in police custody, including guaranteeing the right of 

access to a lawyer from the outset of detention, presence of counsel during all 

interrogations, and access to family members throughout detention.   
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• Ensure that coerced confessions, particularly those extracted under torture, are 

not admitted as evidence against persons at trial, and that prosecutors and judges 

are able to investigate torture and illegal detention by any branch of the military 

and domestic intelligence services free from obstruction or interference.   

• Release prisoners who have been convicted in unfair trials, or appropriately 

retry them in accordance with international fair trial standards.   

• Provide timely and adequate remedies, including compensation, for persons 

arbitrarily arrested, tortured, and otherwise mistreated in detention.   

• Ensure that police, military and intelligence officers committing torture or other 

human rights violations against persons in their custody are appropriately and 

fairly prosecuted.   

• Ensure that the Prohibition and Prevention of Torture Bill 2010, recently tabled 

in parliament, is passed and signed into law without delay.   

• Ensure that commissioners for the Uganda Human Rights Commission are 

appointed in a timely manner so that torture complaints can be heard without 

delay.   

• Devise a functional legal aid system to ensure that defendants have access to a 

lawyer, provided by the state if they cannot afford one, from the time of arrest 

and not only at trial.   

• Ratify the Optional Protocol to the Convention against Torture and other Cruel, 

Inhuman or Degrading Treatment or Punishment (Convention against Torture), 

which would allow the Subcommittee on Prevention of Torture of the UN 

Committee Against Torture to visit Uganda.   

• Abolish the death penalty and ratify the Second Optional Protocol to the 

International Covenant on Civil and Political Rights (ICCPR).   
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To the Uganda Police Force, Particularly the Police Standards 

Unit and the Criminal Investigations Department of Police  

• Immediately release or charge with a cognizable criminal offense before a 

civilian court all those currently held without charge in Kireka’s RRU 

headquarters, any military barracks, or any other locations—gazetted or 

ungazetted. Release those who have been on remand where no steps have been 

taken to investigate the charges or bring the case to trial.  

• Focus on the conduct of officers, special police constables, and informants 

working for the Rapid Response Unit anywhere in Uganda. Carry out more 

regular spot checks on any detention facility run by RRU officers, interview 

suspects out of earshot of RRU officers, investigate allegations of ill-treatment 

and torture, and ensure that the Criminal Investigations Department takes 

forward cases of torture and murder by RRU officers. Raise instances of 

incommunicado and illegal detention by RRU with commanders and press them 

to end the practice.   

• Ensure the Uganda Human Rights Commission has full and unhindered access 

to the Kireka facility and other locations where there are allegations of unlawful 

detention, and ensure they can conduct such investigations and visits without 

prior notice.   

• Immediately stop parading suspects before media.   

• Immediately stop handing over civilian defendants for trial before military 

courts.    

To the Ugandan Judiciary  

• Use judicial powers to appoint a judicial agent to visit, without prior notice, the 

RRU facility in Kireka, prisons, police stations, military barracks, and any other 

facility where state security forces are allegedly holding or treating persons in 

violation of their rights.   
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• Ensure that civilian defendants are tried by civilian courts, in accordance with 

Uganda’s constitutional court ruling.  

• Ensure that confessions made under duress are not used as evidence in trials, 

as required by the Evidence Act. Limit the use of confessions as a basis for 

pretrial detention or conviction to confessions freely made in the presence of 

counsel and ratified within 24 hours before a judge and the defendant’s counsel.   

 To the Parliament of Uganda  

• Criminalize torture as an offense, in compliance with the Convention against 

Torture, by passing into law the Prohibition and Prevention of Torture Bill 2010.    

To the Uganda Human Rights Commission  

• Actively pursue investigations and visits to any location, including the RRU 

facility at Kireka and other RRU-run facilities throughout Uganda, especially 

where there are credible allegations of unlawful detention or torture. If denied 

access to specific areas or to specific detainees, continue to raise the issue 

publicly.   

• Actively locate and interview former RRU suspects in prisons to determine 

their treatment in RRU custody and raise findings with senior police 

commanders.    

• Report publicly and in a timely manner on findings related to individual acts of 

torture and illegal detention, and pass evidence to the director of public 

prosecutions for criminal prosecution.    

To the United States, the United Kingdom, and Other Concerned 

Governments, Especially Development Partners in the Justice, 

Law and Order Sector (JLOS)  

• Urge the government of Uganda to investigate human rights abuses by RRU 

and hold fair and credible trials for anyone suspected of criminal acts such as 

torture.   
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• Promote legislative and judicial oversight of the police.   

• Closely monitor any assistance to police to ensure that human rights standards 

are strictly observed in all settings.   

• Ensure that human rights training is an integral component of capacity building 

or of training projects for police and/or security forces. Such training should 

include a strong component designed to stop the use of torture and other cruel, 

inhuman, and degrading treatment as an interrogation technique or punishment. 

Base any continuation of training and/or provisions of equipment on police 

taking concrete action to investigate abuses and hold perpetrators accountable.  

• Condemn torture and illegal detention when it occurs, and consistently raise 

concerns with Ugandan government officials, especially the inspector general of 

police and the director of public prosecutions, until action is taken to hold 

perpetrators of torture, extrajudicial killings, and illegal detention responsible.   

• Use every available opportunity to press for an end to impunity for perpetrators 

of human rights abuses, including by members of the police and military. Urge 

respect for international due process and fair trial standards and press for 

impartial inquiries into, and accountability for, cases of illegal detention, torture, 

extrajudicial killings and ill-treatment in detention.   

• If cooperating with Uganda on counterterrorism and law enforcement activities, 

take all necessary measures to ensure that torture and ill-treatment of suspects is 

not used, raise concerns for the ill-treatment and illegal detention of suspects 

with authorities and press for accountability. Stop cooperating with abusive 

units.   

• Support Uganda government efforts to devise a functional legal aid system to 

ensure that defendants have access to a lawyer from the time of arrest, not only 

at trial.    
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To the United Nations Human Rights Council (UNHRC) and the African 

Commission on Human and Peoples’ Rights (ACHPR)  

• The UN special rapporteur on torture and the AU special rapporteur on prisons 

and conditions of detention in Africa should request permission to visit Uganda. 

The Kireka facility and military barracks should be among the detention centers 

visited. 

This report is based on research carried out in Uganda from November 2009 

todate, involving interviews with 108 individuals with knowledge of the 

operations of Rapid Response Unit (RRU) and its predecessors, the Violent 

Crime Crack Unit (VCCU), Special forces command, Chieftancy of Military 

Intelligence (CMI), Internal Security Organisation (ISO) and Operation 

Wembley.   

Human Rights Watch interviewed 77 current and former detainees who had been 

held in various places throughout the country, but predominantly in Kampala, 

Mbale, Soroti, Masaka, and Mbarara regions. Human Rights Watch researchers 

focused on recent cases since 2007, when RRU was officially established and 

placed under the authority of the police. Particular efforts were made to quote 

testimony related to incidents that took place in 2009 and 2010.    

Some interviewees had been arrested and detained by CMI, ISO, RRU, VCCU, 

or Operation Wembley and then released without charge. In other cases, 

individuals were on remand awaiting trial, or were convicted and serving 

sentences at the time of the interview. In prisons, Human Rights Watch identified 

prisoners likely to have been arrested by Operation Wembley, VCCU, or RRU 

agents based on the court in which they were being charged (most commonly the 

military courts) or the criminal charges against them (often aggravated robbery 

and illegal possession of firearms). In some instances, interviewees were selected 

based on the recommendation of prison officials familiar with their cases. Human 
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Rights Watch spoke to prisoners out of earshot of officials, but also interviewed 

prison wardens and officers in charge of prisons, many of whom voiced concern 

about the years of remand time facing civilians before military courts.   

Interviews with former RRU detainees were conducted with each person 

individually, except in two cases when Human Rights Watch interviewed two 

together. Pseudonyms have been used for interviewees to protect their identities. 

Sixty-nine were civilians, five were current or former soldiers, one was a member 

of a Local Defense Unit, one was a special police constable, and another a former 

prison warden. Interviews with current and former suspects were generally 

conducted in English, though in some instances with an interpreter from 

Luganda, Runyoro Rutoro, Runyankole Rukiga, Lusoga, Kiswahili, Iteso, and 

Karimojong.    

Human Rights Watch took every precaution to verify the credibility of 

interviewees’ statements and to corroborate their accounts with other 

knowledgeable sources. Uganda’s government frequently challenges the 

credibility of evidence and allegations forwarded by human rights organizations 

that detail prolonged incommunicado detention and torture by police and 

security, despite a range of actors producing similar findings over more than a 

decade.    

Human Rights Watch focused its efforts on determining the veracity of accounts. 

Wherever possible, Human Rights Watch corroborated details with others who 

had been released from RRU custody and interviewed them individually and 

separately. In some instances of allegations of ill-treatment, Human Rights 

Watch documented physical scars consistent with the alleged implements used.  

In instances where the method of torture left minimal physical evidence, scores 

of current and former detainees interviewed on different days and in different 
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locations described identical or nearly identical treatment by RRU personnel, in 

some instances using the same names of those allegedly responsible.    

Human Rights Watch made multiple and varied attempts to identify current and 

former officers of RRU and its predecessor units, and sought out interviews with 

them about the history, daily operations, and abuses that occurred during their 

employment. Some former officers approached by Human Rights Watch 

declined to be interviewed because they said they feared reprisals from 

colleagues in the unit. Five ultimately agreed to speak about their work.    

Human Rights Watch observed trials at the General Court Martial in Kampala 

on 25 days in 2010 and 2011 and took particular note of civilians who were on 

trial and alleged that they had been arrested by Operation Wembley, VCCU, or 

RRU. In 11 instances, Human Rights Watch was able to observe the partial trials 

of individuals who had been previously interviewed about their arrest and pre-

charge detention period.    

Human Rights Watch conducted additional interviews with four private lawyers 

who had represented RRU suspects, and five family members of current or 

former suspects who witnessed the arrests or tried to visit suspects in RRU 

detention. Human Rights Watch also interviewed journalists and civil society 

members working on public law and order.    

In 2010, Human Rights Watch made more than ten attempts to gain access to 

suspects held in Kireka through phone calls and text messages to RRU 

commanders and others in the police. Permission was never granted or denied, 

but was promised and then never fulfilled. On November 30, 2010 Human Rights 

Watch wrote a letter to the inspector general of police inquiring about a range of 

issues related to the contents of this report (see first annex). He did not reply to 

that letter. In a meeting on January 24, 2011, the inspector general of police 

assigned two officers to provide responses to the questions. One officer, the new 
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commander of RRU, furnished some answers (see second annex); the other 

officer never provided any responses to any of the questions despite phone calls, 

text messages and emails reminding him and his colleagues to do so.    

Locally in Uganda, RRU is most often referred to as “Rapid Response Unit” or 

RRU, not the Rapid Response Unit. Throughout the report, we have been 

consistent with local usage.    

Human Rights Watch took every precaution to verify the credibility of 

interviewees’ statements and to corroborate their accounts with other 

knowledgeable sources. Uganda’s government frequently challenges the 

credibility of evidence and allegations forwarded by human rights organizations 

that detail prolonged incommunicado detention and torture by police and 

security, despite a range of actors producing similar findings over more than a 

decade.    

Human Rights Watch focused its efforts on determining the veracity of accounts. 

Wherever possible, Human Rights Watch corroborated details with others who 

had been released from RRU custody and interviewed them individually and 

separately. In some instances of allegations of ill-treatment, Human Rights 

Watch documented physical scars consistent with the alleged implements used.  

In instances where the method of torture left minimal physical evidence, scores 

of current and former detainees interviewed on different days and in different 

locations described identical or nearly identical treatment by RRU personnel, in 

some instances using the same names of those allegedly responsible.    

Human Rights Watch made multiple and varied attempts to identify current and 

former officers of RRU and its predecessor units, and sought out interviews with 

them about the history, daily operations, and abuses that occurred during their 

employment. Some former officers approached by Human Rights Watch 
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declined to be interviewed because they said they feared reprisals from 

colleagues in the unit. Five ultimately agreed to speak about their work.    

Human Rights Watch observed trials at the General Court Martial in Kampala 

on 25 days in 2010 and 2011 and took particular note of civilians who were on 

trial and alleged that they had been arrested by Operation Wembley, VCCU, or 

RRU. In 11 instances, Human Rights Watch was able to observe the partial trials 

of individuals who had been previously interviewed about their arrest and pre-

charge detention period.    

Human Rights Watch conducted additional interviews with four private lawyers 

who had represented RRU suspects, and five family members of current or 

former suspects who witnessed the arrests or tried to visit suspects in RRU 

detention. Human Rights Watch also interviewed journalists and civil society 

members working on public law and order.    

In 2010, Human Rights Watch made more than ten attempts to gain access to 

suspects held in Kireka through phone calls and text messages to RRU 

commanders and others in the police. Permission was never granted or denied, 

but was promised and then never fulfilled. On November 30, 2010 Human Rights 

Watch wrote a letter to the inspector general of police inquiring about a range of 

issues related to the contents of this report (see first annex). He did not reply to 

that letter. In a meeting on January 24, 2011, the inspector general of police 

assigned two officers to provide responses to the questions. One officer, the new 

commander of RRU, furnished some answers (see second annex); the other 

officer never provided any responses to any of the questions despite phone calls, 

text messages and emails reminding him and his colleagues to do so.    

The Rapid Response Unit was previously known as Operation Wembley and, 

later, the Violent Crime Crack Unit (VCCU).  However, changes in name and 

leadership over time have not altered the fact the unit is responsible for carrying 
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out arbitrary arrests, as well as detentions, torture and extrajudicial killings in 

violation of national and international law.    

Operation Wembley In June 2002, President Yoweri Museveni created 

Operation Wembley (or “Wembley”) as an autonomous ad hoc unit to combat 

armed crime.4841 Led by then- Colonel Elly Kayanja—an active member of the 

military and deputy director of the Internal Security Organization— Wembley 

was initially staffed by people from various units of the security services. These 

included the military’s intelligence branch known as the Chieftaincy of Military 

Intelligence (CMI), the Criminal Investigation Department (CID) of police, the 

External Security Organisation (ESO), the Internal Security Organisation (ISO), 

as well as people who had worked informally as informants for military 

intelligence and the president’s office.485 Several credible sources told Human 

Rights Watch that most Wembley personnel were “repentant criminals” and 

former child soldiers who had fought in the National Resistance Army, a rebel 

group that President Museveni led before he took power in 1986, who needed 

work.486  

In 2002, President Museveni said that Wembley was established to counteract 

the inefficacy of the civilian judicial system in prosecuting and punishing crimes. 

In 2002, the government- owned New Vision newspaper quoted him as saying:   

                                                           
484 Operation Wembley was formed at a meeting of security chiefs on June 25, 2002, chaired by 

President Yoweri Museveni. Grace Matsiko, “Bageya ‘is Voluntary ISO Cadre,’” New Vision, 

July 23, 2002. 
485 Human Rights Watch, State of Pain: Torture in Uganda, vol. 16, no. 4(A), March 2004, 

http://www.hrw.org/node/12160. Moses Mugalu, “Ex-Wembley Convicts Behind City Crime,” 

New Vision, May 17, 2008. Human Rights Watch interview with current RRU employee, 

November 12, 2010. 
486 Human Rights Watch interviews with Ugandan journalists, Kampala, August 25 and 

December 13, 2010. Human Rights Watch interviews with former Wembley officers, Kampala, 

August 26, 2010. Human Rights Watch interviews with former Wembley officers, December 21, 

2010. 
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The robbers, the police, and the judiciary were related just like the palate and the 

tongue. The police would make the statements poorly and the thirsty magistrates 

would release the robbers to continue terrorizing people.487   

The legal basis for Wembley was not clear since the Ugandan Constitution states 

that intelligence organizations must be established by an act of parliament, which 

Operation Wembley was not.4885 Wembley also had no clear legal authority to 

carry out arrests and detentions. When it detained people, it took most suspects 

to a house on Clement Hill road in Kampala, which the minister of internal affairs 

had never designated a legal place of detention, as required by law.   

Within its first month of operation, the government-owned newspaper New 

Vision reported that Wembley had killed 20 suspects.489 Others recorded 83 

suspects killed.490 After its first two months, Wembley had arrested and detained 

over 430 individuals.491 Suspects arrested and detained by Wembley routinely 

reported that they had been severely tortured during interrogations. One detainee 

who has been in detention awaiting trial since his arrest in 2002 told Human 

Rights Watch:    

 “At Clement [the offices of Operation Wembley at the time], there was beating 

every day. At night, they’d come and beat us…. They would tie us, lay us on 

the ground, and pour water on us. On Sunday, they would come in the morning 

and beat us…. They used sticks and whips. They beat all of us … morning and 

evening, we were beaten twice a day…. I lost a front tooth from being hit with 

                                                           
487 Allan Turyaguma, “Museveni Defends Ops Wembley,” New Vision, August 26, 2002.  
488 In 2004, opposition parliamentarian Erias Lukwago alleged a constitutional violation in the 

formation of numerous security agencies without any act of parliament. Erias Lukwago, “Uganda 

Public vs. Yoweri Museveni,” Monitor , January 3, 2004 (“President Museveni and his NRM 

government have established a plethora of intelligence and other militia groups without any 

supportive Parliamentary legislation to wit; CMI, PPU, PGB, KAP, PIN, VCCU, Wembley etc. 

This contravenes Art. 218 of the Constitution which provides that: ‘Parliament may by law 

establish intelligence services and may prescribe their composition, functions and procedures.’”). 
489 Felix Osike, “Judiciary Protests on Kayanja,” New Visio n, July 31, 2002. 
490 Human Rights Watch, State of Pain, p. 51. 
491 Ibid 
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a gun butt. The marks on my chest are from whips to the chest. I was admitted 

to Mbuya [military hospital] to suck out pus. They beat us terribly. I couldn’t 

walk. My body was rotting…”  492 

Another former Operation Wembley detainee who has been on remand for over 

eight years, described Wembley members forcing him to drink large amounts of 

water, a practice known as “Liverpool.”493   

Members of the judiciary and NGOs condemned Operation Wembley for its 

unofficial shoot- to-kill policy and the use of torture and other ill-treatment.494 

Operation Wembley also engaged in other illegal practices, such as detention in 

unauthorized locations euphemistically known as “safehouses”; detention 

without charge; denial of access to family, lawyers, or doctors; denial of bail; 

and trial of civilians by military courts martial.495   

Despite the amassed evidence of Wembley’s brutal tactics, the current inspector 

general of police, Major General Kale Kayihura, subsequently credited Wembley 

with reducing crime rates, telling media, “It is because of police incapacity that 

when Kampala was taken over by armed thugs in the late 1990s, Brigadier 

Kayanja’s Operation Wembley was the salvation.”496  

Violent Crime Crack Unit (VCCU) The government appears to have ended 

Operation Wembley in late 2002 and shifted its duties to the newly created 

Violent Crime Crack Unit (VCCU).497  This unit was mandated to be led and 

                                                           
492 Human Rights Watch interview with Geoffrey, Kampala, June 24, 2010. 
493 Human Rights Watch interview with Anthony, Kampala, November 19, 2009.  
494 11 Felix Osike, “Judiciary Protests on Kayanja,” New Vision, July 31, 2002. The chair of the 

Judicial Service Commission, Justice Christine Kitumba, condemned the extrajudicial killing of 

suspected robbers. “We don't support that at all. We hope the security organisations will respect 

the law and bring the suspects to court so that they don't kill evidence. We should respect the rule 

of law,” she said. 
495 Human Rights Watch, State of Pain. 
496 Maj. Gen. Kale Kayihura, “The State Has Not Become Militarized,” New Vision, 28 July 

2009. 
497 Human Rights Watch, State of Pain. The official end date of Wembley is not known. News 

reports indicate that it ended sometime in August 2002, but the Certificates of Appreciation 

handed out by the President’s office to Wembley operatives indicate that the operations ended in 

January 2003. 
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staffed only by the police. However, Colonel Kayanja remained at the helm until 

February 2003, when David Magara, his deputy and newly appointed assistant 

commissioner of police, took over.49815      

While some have credited Magara with improving the conduct of operations, the 

VCCU was in many respects a de facto continuation of Operation Wembley, with 

the same personnel and tactics.499 Several sources, including the Uganda Human 

Rights Commission, indicated VCCU staff continued to include soldiers and 

intelligence agents  

who had worked for Wembley.500  

In 2003 and 2004, VCCU arrested at least one thousand people, still without a 

specific mandate in law to conduct arrests.501 Reports of torture by VCCU 

endured,502 and the Uganda Human Rights Commission asserted that allegations 

of torture against VCCU continued at the same rates as those against Operation 

Wembley.503 Torture and interrogation methods also appear to have stayed the 

                                                           
498 Ibid.; Magara was also Kampala’s deputy regional police commander. Geoffrey Kamali and 

Kyomuhendo Muhanga, “Colonel Kayanja Quits Wembley,” New Vision, February 26, 2003. 
499 Human Rights Watch interviews with former VCCU employee Kampala, August 26, 2010; 

and with Ugandan journalists, Kampala, August 25 and December 13, 2010.   
500 Uganda Human Rights Commission, Freedom from Torture: The End of Operation Wembley 

and the Rise of the Violent Crime Crack Unit, 2003, chap. 9. Human Rights Watch interview 

with police sources, December 13, 2010.   
501 According to the United States Department of State country reports on human rights practices, 

VCCU arrested and detained over 500 suspects in 2003, and over 1,100 suspects in 2004. US 

State Department, Bureau of Democracy, Human Rights, and Labor, “Country Reports on 

Human Rights Practices – 2003: Uganda,” February 25, 2004, 

http://www.state.gov/g/drl/rls/hrrpt/2003/27758.htm (accessed September 6, 2010). US State 

Department, Bureau of Democracy, Human Rights, and Labor, “Country Reports on Human 

Rights Practices – 2004: Uganda,” February 28, 2005, 

http://www.state.gov/g/drl/rls/hrrpt/2004/41632.htm (accessed September 6, 2010). 19 
502 In 2003, Amnesty International called for an inquiry into the death of Nsangi Murisidi, a small 

business owner, who was picked up by VCCU and killed due to “extensive loss of fluid and 

blood, severe bleeding in the brain and extensive burns on the buttocks.” Amnesty International, 

“Urgent need to end torture following death in custody,” AFR 59/009/2003, June 27, 2003, 

http://www.amnesty.org/en/library/info/AFR59/009/2003/en (accessed September 6, 2010). 
503 Uganda Human Rights Commission, Freedom from Torture: The End of Operation Wembley 

and the Rise of the Violent Crime Crack Unit, 2003, chap. 9 (“In 2003 the Commission registered 

48 complaints against the VCCU, compared to 44 complaints registered against Operation 

Wembley in 2002.”). 
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same.504 A former VCCU detainee, echoing Operation Wembley detainees, 

described how VCCU operatives put a hose in his mouth and forced him to drink 

during an interrogation.505 One detainee on remand for four years said that in 

2005, VCCU operatives subjected him to a mock execution, making him and his 

co-accused lie down in a field at night before firing three shots at them.506 A 

VCCU detainee who was on remand for two-and-a-half years said that agents 

suspended him from a pole and then beat him.507    

In 2004, in a first step towards ending impunity, police arrested one VCCU 

operative for the death of a suspect in detention. A co-accused filed a complaint 

with the Human Rights Commission alleging that she had been tortured and her 

money stolen.508 According to police sources, the operative was eventually 

convicted of manslaughter although the duration of his criminal sentence remains 

unclear.509 Despite this case, reports of torture continued. 510   

A representative of the Uganda Human Rights Commission said at the time, 

“This is the group that taints the name of the regular police force because most 

of the torture takes place in VCCU.” VCCU head David Magara urged the 

commission to conduct its own investigations.511  

                                                           
504 Human Rights Watch interviews with Arnold, Kampala, November 20, 2009; with Arthur, 

Kampala, November 20, 2009; with Roger, Kampala, November 20, 2009; with Ali, Mbarara 

Main, February 23, 2010; with Daniel, Mbarara Main, February 23, 2010; with Edward, Mbale, 

December 7, 2009; with Samuel, Mbale, December 7, 2009; with George, Kampala, June 24, 

2010; with Gerard, Kampala, June 24, 2010; with Stephen, Kampala, June 24, 2010; and with 

Julius, Murchison Bay, November 10, 2010.   
505 Human Rights Watch interview with Gerald, Kampala, June 24, 2010. 
506 Human Rights Watch interview with Stephen, Kampala, June 24, 2010. 
507 Human Rights Watch interview with Donald, Mbarara Main, February 23, 2010. 
508 Emmanuel Mulondo, “VCCU Man Arrested On Torture Charges” New Vision, May 3, 2004. 
509 Names of RRU operatives charged in courts of law since 2005, provided by RRU Commander 

Joel Aguma, On file with Human Rights Watch.   
510 Amnesty International, “Detainees Tortured during Incommunicado Detention,” AI Index: 

AFR 59/006/2007, September 14, 2007, http://www.amnesty.org.au/news/comments/3117/ 

(accessed September 6, 2010).  
511 David Magara was quoted as saying, “Is that information on evidence? Have the people who 

have supplied that information to you visited us and do they have evidence? You investigate for 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
435 

 

Rapid Response Unit (RRU) In July 2007, police announced that despite its 

reputation, VCCU would be converted into Rapid Response Unit (RRU).512 It 

would be one of three new units in the Criminal Investigations Directorate (CID), 

along with Crime Intelligence and Crime Investigations.513 According to news 

reports, RRU was to respond urgently to crime scenes. It would also have a 

broader role in crime control, targeting armed robbers, and responding to general 

crime.514    

However, in 2009 the Ministry of Public Service indicated in an official report 

on police structures that RRU “is an emergency unit set up to curb violent crime, 

track and arrest violent crime offenders.”515 The precise mandate of RRU 

remains unclear in practice. Since 2007, media reports have documented RRU 

agents carrying out numerous and varied tasks including patrolling during by-

                                                           
yourself and make your independent findings.” Solomon Muyita, “Army Leads in Torturing,” 

Monitor, July 21, 2007. The UHRC continues to include abuses by RRU in its annual reporting.   
512 Simon Kasyate, “Kayihura Undergoes Massive Overhaul,” Monitor, July 1, 2007. 
513 The Crime Intelligence Unit would be charged with studying crime trends and making 

projections. The Crime Investigations Unit would continue with the CID’s traditional 

investigative role. Simon Kasyate, “Kayihura Undergoes Massive Overhaul,” Monitor, July 1, 

2007. 
514 Andrew Bagala, “VCCU Renamed, Gets Wider Role,” Monitor, September 25, 2007. 
515 Ministry of Public Service, “A report on the approved structure of the Uganda Police Force,” 

March 2009, on file with Human Rights Watch. The document further explains that RRU’s “key 

functions” are to: “Develop plans, strategies, policies and guidelines for effective management 

of hard core criminals in the whole country; Plans and implements operations against hardcore 

criminals in the whole country; Trace and apprehend well-known criminals who are still at large; 

Liaise with other security agencies and other stakeholders within and outside Uganda for 

purposes of tracing and apprehending hard core criminals; Compile case files and complete 

investigations of the violent suspects; Promote and ensure reduction of violent crime in the 

country by keeping vigilance surveillance on RRU suspects released from prisons; Assist police 

in curbing crimes which include but are not limited to burglaries, street mugging, mobile phone 

grabbing and theft of motorcycles and vehicles; Develop and build the human and non human 

capacity of the unit to handle hard core criminals.” 
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elections;516 arresting journalists for covering specific stories;517 investigating 

financial fraud;518 counterfeiting;519 impersonation;520 stealing vehicles, money, 

livestock, and fuel—all without allegations that suspects were carrying 

weapons521; as well as instances of issuing fake checks,522 stealing from empty 

hotel rooms prior to the 2007 Commonwealth Heads of Government Meeting in 

Kampala,523 and cases of alleged terrorism.524   

Once again, the unit’s name change did not significantly alter its pattern of 

abuses, and at least some Wembley and VCCU personnel transitioned to RRU. 

Human Rights Watch interviewed five people who said they worked for 

Wembley, VCCU, and RRU, all of whom confirmed that changes in name did 

not constitute a substantial shift in personnel.525 One former Wembley operative 

                                                           
516 In Mbale in February 2010, RRU reportedly harassed opposition supporters from the Forum 

for Democratic Change (FDC) party during by-elections. Wafula Oguttu and Ofwono Opondo, 

“Is the Mbale Election Result a Reflection of FDC Strength or NRM Internal Weaknesses?” New 

Vision , February 20, 2010 
517 Andrew Bagala, “Police Search Bank over Missing 900 million UGS,” Monitor , October 15, 

2009. 
518 Herbert Ssempogo, “Two Held Over Fraud,” Monitor , July 23, 2009; Eddie Ssejjoba, 

“Suspected Impersonator Faints at Press Conference,” New Vision , June 7, 2009; and Luke 

Kagiri, “Mityana Police Arrest Suspected Conmen,” New Vision , April 20, 2009. 
519 Pascal Kwesiga, “Three Arrested Over Fake Notes in Masindi,” New Vision , June 30, 2010; 

and David Kazungu, “Police Impound a Million Fake Dollars,” Monitor , September 30, 2009.  
520 Eddie Ssejjoba, “Kayihura Impostor Still in Police Custody,” The New Vision , April 14, 

2009; and Francis Kagolo, “Saleh Impostor Arrested,” New Vision , November 8, 2008. 
521 Obed K. Katureebe, “National Forestry Authority Chokes Under Gross Corruption,” Observer 

, November 25, 2009; Dradenya Amazia, “15 Stolen Vehicles Recovered,” New Vision , 

November 12, 2009; Robert Mwanje and Faridah Kulabako, “Security Officials Beat 

Worshipers,” Monitor , August 12, 2009; and Uwera Runyambo and Robert Muhereza, “Injured 

Suspect Now at Mulago,” Monitor , July 30, 2009. 
522 Patrick Jaramogi, “Tycoon Ezra Escapes in Police Car Chase,” New Vision , October 19, 

2010. 
523 Zurah Nakabugo, “41 Arrested in Police Raid On City Lodges,” Monitor , August 17, 2007. 
524 “Uganda: Kenyan Activists at Risk of Torture,” Human Rights Watch news release, 

September 17, 2010, http://www.hrw.org/node/93131. 
525 In 2009, the Inspector General of Police terminated the services of 16 former Wembley 

operatives who had been employed in VCCU and RRU without explanation. Two active 

members of the military were ordered back to their military units. Orders from the inspector 

general of police, dated October 16, 2009 (On file with Human Rights Watch).   
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said that his experience was typical; after serving in Wembley and VCCU with 

no training at all, in 2007 he was given two months of training in law 

enforcement and was made a special police constable and then continued on with 

RRU.526 Knowledgeable sources indicate that currently roughly 25 original 

Wembley operatives are still employed at RRU.527 Human Rights Watch found 

no evidence that police authorities vetted current RRU personnel to assess 

whether they had been implicated in past abuses before recruiting them into the 

unit.528 In September 2007, a Uganda Human Rights Commission report stated 

that the VCCU/RRU topped its list of human rights violators, stating that, 

“Torture is common among suspects detained by VCCU/Rapid response unit 

(RRU), who bore marks consistent with torture.”529   In 2009, the commission 

again noted that it continued to receive reports of torture by RRU.530  

In October 2009, the inspector general of police, Major General Kale Kayihura, 

reportedly dismissed around 50 officers from RRU, including its top three 

commanders. There was no explanation as to why these specific officers 

warranted termination, and it is not clear that their conduct in operations was a 

factor. Kayihura also removed the new RRU chief, who had only been in office 

for seven months, and his two deputies. According to media, they were removed 

after President Museveni rebuked them for detaining a suspect for 10 days 

                                                           
526 Human Rights Watch interviews with current and former Wembley/VCCU/RRU employees, 

Kampala, August 25, 2010. 
527 Human Rights Watch interview, Kampala, February 22, 2011.   
528 Human Rights Watch interviews with current and former Wembley/VCCU/RRU employees, 

Kampala, August 25, November 13, November 14, and December 20, 2010. 
529 Solomon Muyita, “Army Leads in Torturing,” Monitor, July 21, 2007; Mercy Nalugo and 

Solomon Mutiya, “Rights Bodies Want MPs to Criminalise Torture,” Monitor, September 20, 

2007. 
530 Solomon Muyita and Pauline Kairu, “UHRC Orders Closure of Prisons in Eastern Uganda,” 

Monitor, June 27, 2009. The article notes that the Uganda Human Rights Commission “accused 

the Police force particularly the Rapid Response Unit (RRU) of administering 41.6 per cent of 

the claimed torture….”  
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without charge in a highly publicized case involving a government official. 

Magara was reappointed and then replaced by a new commander who again 

remained for less than one year. On November 18, 2010, the police chief 

appointed yet another police commander, Joel Aguma, to lead the unit. Aguma 

has committed to making reforms to address and curtail abuses.   

According to several well-placed individuals interviewed for this report, the 

continuation of abuses despite these leadership changes is likely due to the fact 

that RRU is, at its core, run by some who operate outside the law and are either 

active military or former Wembley operatives specifically tasked to ensure they 

get confessions by any means necessary. Other personnel maintain close 

personal ties and direct access to senior officials within the government and 

security forces. These individuals can circumvent command hierarchy, take 

orders on an ad hoc basis, and enjoy protection from scrutiny or investigations 

when it is politically expedient.    

Criminal suspects arrested by regular police are sometimes told they will be 

taken to RRU’s headquarters in Kireka if they do not confess—a sign that RRU’s 

notorious reputation for abuse is hardly a source of shame among police.  In 

popular vernacular in Uganda and amongst current and former suspects 

interviewed by Human Rights Watch, the term “Wembley” still refers to RRU, 

indicating a popular understanding that the tough-on-crime, shoot-to-kill 

reputation of Operation Wembley lives on in the unit. This popular 

understanding appears, to some extent, to be well-founded. According to one 

intelligence agent who has worked in conjunction with RRU:   

Since Wembley [in 2002], little has really changed there. It is the same people 

doing the same things. They just keep changing the name and bringing in new 

commanders, but those new police commanders never have the power to change 

the problems there. Those Wembley guys still run the place.  
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A P P L I C A B L E  I N T E R N A T I O N A L  A N D  N A T I O N A L  

L A W    

Uganda is a party to a number of international and regional treaties that impose 

legal obligations on Uganda regarding the conduct of law enforcement personnel 

and treatment of detainees. These include the International Covenant on Civil 

and Political Rights (ICCPR), the United Nations Convention Against Torture 

and Other Inhuman or Degrading Treatment or Punishment (Convention against 

Torture), and the African Charter on Human and People’s Rights (ACHPR).  The 

rights that these treaties protect include the absolute prohibition on use of torture 

or other forms of inhuman or degrading treatment on any detainee, the right of 

detainees to be held in humane conditions and treated with dignity, the right to 

liberty and security, which includes a prohibition on arbitrary detention, and the 

right to due process and a fair trial.     

Various instruments further elaborate the standards with which Uganda is 

expected to comply as a party to these treaties. These include the Standard 

Minimum Rules for the Treatment of Prisoners, 

Court decisions reinforce these core rights, which are also incorporated into, and 

reflected in, Uganda’s Constitution.  For example, under the constitution, a 

criminal suspect must be kept in a place that is authorized by law. The accused 

person is not to be subject to torture or cruel, inhuman or degrading treatment, 

although torture is not currently criminalized in law. There are references to the 

prohibition of torture in various laws, such as the Anti- Terrorism Act. However, 

despite evidence that torture has occurred during interrogations of terrorism 

suspects, there has never been a prosecution for torture under this provision.531 

                                                           
531 Ibid. The Anti-Terrorism Act specifically states that an officer “who engages in torture, 

inhuman and degrading treatment, illegal detention or intentionally causes harm or loss to 

property, commits an offence and is liable, on conviction, to imprisonment not exceeding five 

years or a fine … or both.” Anti-Terrorism Act, art. 17 (4). Human Rights Watch is not aware of 
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According to the director of public prosecutions, Richard Buteera, perpetrators 

of torture can be charged with grievous bodily harm or assault as defined in the 

Penal Code, although this has rarely occurred.53266    

In 2005 the UN Committee Against Torture (CAT) called on the government to 

amend the domestic criminal law in accordance with the Convention against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(Convention against Torture),533 to which Uganda is a party.  In July 2010 the 

government finally tabled a bill in parliament that would introduce these 

changes. The bill is still pending.534    

An accused person also has a constitutional right to be informed of the reason 

for his or her arrest and detention, and of the right to a lawyer.535 Within 48 hours 

of arrest or detention, a suspect must be brought before a court to be charged 

with a crime. For serious offenses tried before the High Court, the state must 

provide legal representation in courts, though it is not specifically stipulated 

when in the process that right must adhere.536  

Paid attorneys are not provided until the case is actually at trial, despite the fact 

that an accused person will normally have spent well over two—and sometimes 

                                                           
any prosecutions of individuals under this article of the Act. For more, see Human Rights Watch, 

Open Secret: Torture and illegal detention by the Joint Anti Terrorism Task Force in Uganda. 

April 2009. 
532 Human Rights Watch interview with director of public prosecutions, Richard Buteera, January 

20, 2009.   
533Conclusions and recommendations of the Committee against Torture: Uganda. 

“Consideration of Reports submitted by State parties under Article 19 of the Convention”, Art. 

10 (a), June 21, 2005.CAT/C/CR/34/UGA, 

http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CAT.C.CR.34.UGA.En?Opendocument. 
534 Website of the Parliament of Uganda, “Parliament of Uganda eNewsletter,” Vol. 4 Issue No. 

5, July 5, 2010 - July 9, 2010, available at 

http://www.parliament.go.ug/enewsletter/index.php/home/view/78/. 
535 Constitution of the Republic of Uganda, art. 23(3). 70 Ibid., art. 23(4).   
536 Ibid., art. 28(3)(e). Human Rights Watch interviews with criminal lawyers, Kampala, January 

15 and 16, 2009.   



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
441 

 

several—years in detention by that time.537 Detainees are also entitled to have 

access to family members, a lawyer, and a doctor and medical treatment.538 A 

detainee’s family must be informed of the detention at the request of the person 

in custody.539 

The Ugandan Constitution also provides for a right to bail. The Supreme Court 

affirmed a constitutional right to bail in 2009 for all civilians, whether before 

military or civilian courts.54075 In practice, accused persons are rarely released 

on bail. Instead, in the civilian court system, defendants are detained for an 

indeterminate period of time until the case is sent—referred to locally as being 

“committed”—to the High Court for trial.541 This delay is partly due to the huge 

                                                           
537 A 2007 census of Ugandan Prisons indicated that the average length of stay on remand for the 

entire trial (from date of admission to date of case disposal) was 30.3 months for capital offences. 

The Republic of Uganda Justice Law and Order Sector, “Census of Prisoners in 48 Central 

Government Prisons,” 2007, http://www.prisons.go.ug/publications/Prisoners%20census-

2007.pdf (accessed December 17, 2010).The U.S. State Department reports that judicial case 

backlogs contribute to pre-trial detentions between two and three years, and sometimes as long 

as seven years in Uganda. U.S. Department of State, “2009 Human Rights Report: Uganda,” 

2010, http://www.state.gov/g/drl/rls/hrrpt/2009/af/135982.htm (accessed December 17, 2010). 

Human Rights Watch is aware of at least four individuals who were arrested by Operation 

Wembley in 2002 and whose trial is still not concluded, meaning that they have been on remand 

for eight years. 
538 Constitution of the Republic of Uganda, art. 23(5)(b) and (c). 
539 Ibid., art. 23(5)(a). 
540 Attorney General v. Tumushabe, Constitutional Appeal Number 3 of 2005. The court ruled 

that the General Court Martial is not exempt from the constitutional requirement to comply with 

the provisions on entitlements to bail. The case was brought by 27 individuals suspected to be 

members of the Peoples Redemption Army (PRA), a Congo-based rebel group charged with 

treason by the general court martial. For more than two years, the military refused to obey High 

Court orders for the suspects to be granted bail and access to their lawyers or families. By the 

time the Supreme Court issued its ruling, many of the suspects had already applied for amnesty. 
541 The Magistrates Court Act sets out the actions which must occur after a person is charged 

with certain capital crimes which must be tried in High Court. In particular, the Director of Public 

Prosecutions (DPP) must provide the magistrate’s court with an indictment and a summary of 

the case in order to commit a case to the High Court. Magistrates Court Act of 1971, sec. 168. 

The Trial on Indictments Act does not allow a person accused of a criminal offence triable by 

the High Court to be produced in the High Court unless and until such person has been committed 

for trial by the DPP. Trial on Indictments Act of 1971, sec. 1. Due to the criminal process’s 

dependency upon the speed of the DPP’s actions, prisoners can continue on remand without any 

statutorily defined time limitations. 
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backlog of cases in the courts, but also gives the prosecution time to fully 

investigate the case against the accused. In practice defendants accused of serious 

crimes are prevented from exercising their right to bail during the investigative 

stage—which usually lasts for at least six months—because they are brought 

periodically before a magistrate’s court, which does not have jurisdiction over 

the case, and so cannot hear a bail application.542   

If a detainee can afford a private lawyer, he or she can apply for bail before the 

High Court— an option that is prohibitively expensive for most defendants. The 

court is obliged to grant bail on reasonable conditions for persons held beyond 

the six months.                                                            

Access to bail is also very difficult when suspects come before the military court.  

Military defense lawyers have never met their clients until just before a hearing, 

rarely consult their clients, and therefore are unlikely to raise matters at their 

client’s request.79     

Article 23(6) as amended by the Constitution of the Republic of Uganda 

(Amendment) Act 11/2005 provides:  

(6) where a person is arrested in respect of a criminal offence –  

(a) the person is entitled to apply to the court to be released on bail and the court 

may grant that person bail on such conditions as the court considers reasonable;  

(b) in the case of an offence which is triable by the High Court as well as by a 

subordinate court, if that person has been remanded in custody in respect of the 

offence for sixty days before trial, that person shall be released on bail on such 

conditions as the court considers reasonable  

                                                           
542 A person also cannot plea before the magistrates court if the High Court has jurisdiction over 

the case.   

 not always the case in practice. 
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(c) in the case of an offence triable only by the High Court, if that person has 

been remanded in custody for one hundred and eighty days before the case is 

committed to the High Court, that person shall be released on bail on such 

conditions as the court considers reasonable.  

Before the constitutional amendment, (b) and (c) stated 120 and 360 respectively 

as the number of days that must pass before a person is entitled to bail.543  

R R U  A B U S E S   

The beatings started at 9 a.m. and went until 3 p.m. That RRU man got out a 

baton and beat me in the knee joints. He asked me to tell him where my boss is, 

saying that we rob together. He beat my joints for hours. I was seated and 

handcuffed. When he was not satisfied with my answers, he took a hammer and 

hit me on my back with it. He hit me on my backbone, from the bottom up to my 

shoulders. I said that the other man was a thief because I was in so much pain. 

He said, “If you don’t tell the truth, I’ll kill you…. If you don’t admit you know 

this man, we’ll kill you.”    

Later, they tied us again, and told us to hold our hands under our thighs, and 

handcuffed us, bent over. There was a pole behind the house. That’s where we 

were tied. It was between our legs; the pole was between our legs, and our arms 

were underneath. We couldn’t move, but we sat on the ground. They used batons 

to beat us on the wrists, shoulders, elbows, and knees. They were beating us one 

person at a time. One man they called “Commander” pointed his pistol at me and 

ordered another one to beat me on the joints. I still have marks from the beating. 

Two guys were beating me…. When one got tired, the other continued. Seven 

days after being beaten, when I was recovering, I was taken to the office for a 

statement. A man brought out a baton…. He said, “Tell me how you stole, what 

                                                           
543 See also Uganda v. Besigye, Constitutional Court of Uganda at Kampala, Constitutional 

Reference No. 20 of 2005, September 25, 2006. 
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you stole.” He beat me, so I said, “We got it from where the person was shot 

dead.” He told me to make a statement and to admit at court. Because I was tired 

and scared, I said OK. He beat me four times in the process of writing my 

statement. They forced me to accept everything. At court, I denied the charges.   

—Former RRU detainee, charged with murder, aggravated robbery, and 

unlawful possession of a firearm, on remand for two months at time of interview, 

Kampala, June 25, 2010.   

Extrajudicial Killings Human Rights Watch has obtained information on some 

cases in which RRU personnel have been implicated in extrajudicial killings. An 

extrajudicial killing is a deliberate unlawful killing by security forces. The 

practice of extrajudicial killings violates basic human rights, including the right 

to life, the right to liberty and security of the person, the right to a fair and public 

trial, as well as the prohibition on torture and cruel, inhuman, and degrading 

treatment or punishment.80    

Abusive behavior by security forces persists when perpetrators are not held 

accountable for their actions. Eliminating abusive actions requires more than 

new policies and senior officials committed to reform; it requires that would-be 

perpetrators know that they will go to prison and their careers will end if they 

order or participate in abuses such as torture and extrajudicial killings. Given the 

long history of abuse of detainees by Operation Wembley, VCCU and now RRU, 

the police must pay specific attention to this unit, hold perpetrators accountable, 

and end the long standing practices that have led to deaths in custody.    

It is not known how many suspects may have died in RRU custody since it 

officially came under police control in 2007.  Reports of killings have 

occasionally surfaced in the press. Family members of suspects, fearful of 

reprisals by security operatives, rarely seek information regarding the 
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whereabouts of those arrested by RRU and may believe the person is in prison 

or detained elsewhere, such as military barracks.    

The Killing of Frank Ssekanjako in August 2010, RRU officers allegedly brutally 

beat to death Frank Ssekanjako, a 22-year-old robbery suspect from Wakiso 

district in Central Uganda.    

On the evening of Friday, August 20, 2010, eyewitnesses saw police officers 

affiliated with Kabalagala police post arrest Ssekanjako and others for alleged 

robbery. Earlier that day, robbers had broken into the house of an affluent woman 

in Makindye, Kampala, held machetes to her guard’s neck, and allegedly stole 

some property and money. Local police and the local community chairman 

questioned several people, including Ssekanjako, who was renting a room near 

the crime scene. On Sunday, some suspects were released on police bond. 

Eyewitnesses who saw Ssekanjako and his co-accused in detention that day 

described them as being in good health and spirits, and though concerned about 

the allegations against them, hopeful the matter would be resolved quickly.    

On August 23, two RRU officers and an RRU driver were sent to Kabalagala 

police station to collect two of the suspects.544 The RRU officers maintain that 

someone affiliated with the Presidential Guard Brigade had called the RRU 

deputy commander, requesting intervention and support.545 The RRU deputy 

commander then ordered the three to recover the stolen property by collecting 

Ssekanjako and his co-accused from police custody. The officers drove 

Ssekanjako and his co-accused to the location of the robbery. RRU officers who 

collected Ssekanjako told Human Rights Watch that he complained of stomach 

                                                           
544 Police register at Kabalagala police station. 
545 Human Rights Watch interview with detained RRU officers, November 12, 2010.   
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pain while in the car, so they took him to the hospital where he died a few minutes 

later.546    

This explanation is inconsistent with multiple eyewitness accounts and the 

official post- mortem report. Eyewitnesses described in stark detail how 

Ssekanjako and co-accused were brought back to the scene of the alleged robbery 

by the two RRU officers and their driver and beaten severely for over an hour 

with plastic pipes and a large wooden club, known locally as an entolima.  At 

one point, when Ssekanjako was hit repeatedly on the head and blood flowed 

from wounds on his ankles, knees and flanks, he said, “Why don’t you shoot me, 

so I die?” This angered the officers, who responded by separating Ssekanjako 

from the others by some distance, saying, “You want to die with a bullet? No, 

you will die of beatings.” The beatings continued.547   

Eventually, Ssekanjako stopped making any noise, his eyes were wide open and 

he could not move or walk.548 Eyewitnesses said that they suspected that he was 

dead.549 This prompted one of the co-accused to admit to the robbery in order to 

stop the beatings. Officers dragged the suspects to the car, but allegedly protested 

to the family of the woman who owned the house, and who witnessed the 

physical state of the three suspects, that they did not have money for petrol. Two 

eyewitnesses told Human Rights Watch those family members handed RRU 

officers money, with the bleeding suspects still slumped in the dirt by the car.550 

Eventually RRU officers dropped other suspects at Kabalagala police station to 

                                                           
546 Ibid 
547 Human Rights Watch interview with eyewitness 1, November 29, 2010.   
548 Human Rights Watch interview with eyewitness 1, November 29, 2010 and eyewitness 2, 

December 3, 2010. 
549 Ibid 
550 Human Rights Watch interview with eyewitness 1, November 29, 2010 and and eyewitness 

2, December 3, 2010. One reported that the amount was 20,000 UGS (US$10) the other said that 

each officer was given 50,000 UGS (US$25).   
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give statements, and took Ssekanjako to Mulago hospital, where he was later 

pronounced dead.   

The post-mortem report indicates that Ssekanjako had “eight puncture abrasions 

on the right foot, six linear tramline bruising on the back associated with linear 

abrasions, swollen right shoulder, diffuse bruising of the right and left upper 

arms, three linear abrasions over the left thigh, an abrasion 4 x 1 cm over the left 

elbow, multiple bruising of the left flank, injuries are fresh.” No cause of death 

was determined.    

Police eventually arrested two RRU personnel, Muhammad Kavuma and 

Ramhadhan Dhikusoka. According to media reports, a third RRU officer, 

Hussein Dhikusoka (no relation) briefly evaded arrest after allegedly telling 

health workers that an angry mob had killed Ssekanjako.     

The three are under arrest and currently awaiting trial, although police have yet 

to collect significant evidence related to the case. Three suspects were severely 

beaten that day and yet police have not helped them all to complete paperwork 

to certify their physical state after the torture. One has never made a statement to 

police regarding what occurred and he told Human Rights Watch he feared to 

interact further with police because of his sever beating that day. Multiple people 

in the community witnessed the events that day, heard the suspects screaming, 

and have valuable evidence that place the officers at the scene. The woman who 

owns the house that was robbed and was at the scene of the beatings was briefly 

detained and is now free on police bond. Community members indicate that she 

has now left the country, making it unlikely that she will be prosecuted for events 

that day, or that she will even testify as a witness to what occurred. Furthermore, 

no one has been charged for the household robbery that precipitated the original 

arrests.     
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Ssekanjako’s family has also faced numerous challenges and intimidation in 

pushing the police to investigate and take action. On the day of Ssekanjako’s 

burial, police gave the family “compensation” in the form of fuel for transport of 

the body, 500,000 Uganda shillings (US$230) cash, and some food. Later, after 

family members reported the death to a newspaper, they received phone calls 

from police saying that Ssekanjako was a thief and that family members should 

not return to the police. His brother told Human Rights Watch:    

Police told me, ‘Despite what we did for you, you keep complaining. We don’t 

want to see you again. Every police officer here is waiting for you if you return 

here. Don’t come back.’ I took that as a threat. It made me feel that the police 

thought that my brother deserved to die. 

Police have also failed to give the family information, documents, or medical 

evidence related to Ssekanjako’s death. The family submitted multiple requests 

before receiving a copy of the post-mortem and death certificate, and has never 

received copies of photos that police took of his body.  Police doctors have yet 

to officially determine the cause of Ssekanjako’s death, and toxicology and 

histological tests have still not been completed because doctors at the mortuary 

claim they could not afford the chemicals needed to run the tests—even though 

Ssekanjako’s family gave them 80,000 Uganda shillings ($40) to buy materials.   

Ssekanjako’s brother told Human Rights Watch:   

I feel assured that the officers were arrested, but police have been so hard to work 

with. I get suspicious because police are so uncooperative at each step. Either the 

police were negligent or they were purposefully trying to kill [Ssekanjako], but 

my mother has a right to know what happened. You go to police and expect 

vigilance and instead get violence. 

Ssekanjako’s death also illustrates that RRU becomes involved in alleged 

criminal investigations for reasons that are not evident. In this instance, police 
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had shown willingness to investigate the alleged robbery and take action by 

making arrests and detaining suspects in Kabalagala police station. No one, 

including the regular police or the RRU personnel, has claimed that a gun was 

involved in the robbery, the usual basis for RRU involvement.    

Ssekanjako’s death is unique in that his family actively pursued investigations, 

could afford the cost of the logistics to follow the matter up and complained to 

journalists and officials, despite multiple obstacles. The case, if well-handled, 

could be the first in which RRU officers are ultimately held accountable for 

murder of a suspect and act as a potential deterrent to others in the unit. If poorly 

handled, this case might well discourage victims of crime from coming forward 

and further embolden RRU. 

The Killing of Henry Bakasamba In May 2010, media reported that RRU beat 

Henry Bakasamba during questioning about the theft of 80 million Ugandan 

Shillings [$34,000] from a foreign exchange bureau and that he subsequently 

died at Kireka from his injuries.551 According to eyewitnesses at the crime scene, 

Bakasamba was initially arrested by “informants,” people who work with police 

but are not members of the police force themselves.55298 Two employees of the 

exchange bureau were also arrested after allegedly being implicated by 

Bakasamba.  All three were taken to Central Police Station in Kampala, and from 

there to Kireka. One eyewitness told Human Rights Watch he saw Bakasamba 

in RRU custody, his hands and feet shackled to a pole, being repeatedly beaten 

on the joints. Other detainees later saw Bakasamba taken into a room for 

interrogation. One told Human Rights Watch that, an hour later, “I heard people 

                                                           
551 Herbert Ssempogo, “RRU Officers Held Over Killing Suspect,” New Vision, May 17, 2010. 

“Rights Body to Investigate Death in Police Custody,” New Vision, May 18, 2010. Herbert 

Ssempogo, “Suspect Dies in Police Custody,” New Vision, May 16, 2010. 
552 Human Rights Watch interview with multiple eyewitness, December 22, 2010. 
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outside saying that the man had died. I was very scared that I would be killed too 

but we didn’t know what to do.”553 

The Uganda Human Rights Commission said it was investigating the death.554 

According to media reports, police arrested two police officers who were 

detained in Nsambya police barracks: three other RRU agents allegedly evaded 

arrest. It is not clear if anyone was ever charged in this case. Human Rights 

Watch could not find any names in prison records that media had mentioned, and 

a summary of RRU officers charged in courts of law that police provided Human 

Rights Watch did not include mention of this case. Police did not reply to Human 

Rights Watch’s question posed in a letter to the inspector general of police 

regarding police action taken in regards to Bakasamba’s death.    

After Bakasamba’s death, other suspects in the case were released on police 

bond. No one was ever charged in the robbery of the money from the exchange 

bureau and no money was ever returned to the owners. One source within 

government with knowledge of this case told Human Rights Watch that it had 

been mishandled by police who sought to cover up RRU’s involvement in the 

death. A police officer who had also looked into the incident told Human Rights 

Watch he believed that Bakasamba had become a liability for police, including 

some RRU officers, who had stolen money they had recovered from his 

robberies. Since police considered Bakasamba to be a “hardcore criminal” and a 

“thief for hire,” the police officer said it was possible that he had been beating 

severely to keep him silent.555       

 

                                                    

                                                           
553 Ibid 
554 “Rights Body to Investigate Death in Police Custody,” New Vision, May 18, 2010. 
555 Human Rights Watch interview with police officer, December 13, 2010.   
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The Killings in Kyengera   

In January 2010, at least four people were shot dead in public on the Masaka 

Road in Kyengera, outside Kampala.556 Police sources told media that the men— 

later identified by police as James Angulu, Jude Oceli, retired Lieutenant Kiiza, 

and retired Warrant Officer Musanje—were attempting to rob a supermarket and 

were being tailed by plain clothes RRU operatives. Cornered, the men shot at the 

officers who returned fire.557 Multiple eyewitnesses who spoke to Human Rights 

Watch and media contradict that version of events, but no investigations into 

these killings have taken place.  

Since the incident occurred in the evening on a busy roadway, there were many 

eyewitnesses. One man, who runs a shop nearby, told Human Rights Watch:   

I saw a vehicle coming from the direction of Kampala, and I saw a man near me, 

shooting his gun at the vehicle, deflating the tires. When the four men jumped 

out of the car, the man shot them all. I read in the papers later about an attempt 

to rob the market, but that’s not true. There was no exchange of bullets. As soon 

as the guys came out, they were shot dead. Those policemen with guns quickly 

took away the dead bodies, and the towing vehicle came and took away the car. 

The whole circus didn’t take much time.558    

                                                           
556 Some sources claim more than four were killed in this incident. See Ire Roilson, “Seven 

Unarmed Civilians Executed At Kyengera –Natete,” The Independent, January 5, 2010. 
557 Andrew Bagala and Martin Ssebuyiira, “Four Shot Dead in City Robbery,” The Daily 

Monitor, January 4, 2010.   Steven Candia, “Kyengera Shooting Suspects Named,” The New 

Vision, January 4, 2010. 
558 The numbers of those killed vary in the eyewitness accounts, but the lack of an exchange of 

gunfire is consistent. Andrew Bagala and Martin Ssebuyiira, “Four Shot Dead in City Robbery,” 

The Daily Monitor, January 4, 2010. “[I]n a different account of events by residents, the suspects 

had accepted to surrender but the Police officers ordered them out of the car and shot them, a 

claim denied by the Police.” Ire Roilson, “Seven Unarmed Civilians Executed At Kyengera –

Natete,” The Independent, January 5, 2010. The author was an eyewitness, who wrote, “[T]here 

was absolutely no exchange of fire. Those seven people were unarmed; they did not return fire; 

but they were surely executed on the streets, with their hands up in the air and some were kneeling 

on the tarmac with their hands up pleading for their lives. Why they were not arrested, but shot 

mercilessly allegedly by law enforcement agencies in civilian clothes, terrifies people here who 
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Other eyewitnesses corroborated the claim there was no exchange of gunfire. 

One Kyengera resident told Human Rights Watch:   

They were shot dead. Were these people attempting to rob the supermarket? No, 

no one should tell lies. They were being trailed and the chance to kill them was 

in front of the supermarket. This is a story that is well known among the people 

of Kyengera.559    

One person quoted by the government-owned New Vision newspaper, stated, 

“One is presumed innocent until proven guilty. How could the police, who are 

in charge of keeping law and order, shoot at people without establishing whether 

they were guilty?”560 

Police did not reply to Human Rights Watch’s question posed in a letter to the 

inspector general of police regarding specific police action taken after this 

shooting.   

Other Killings  

Many other people who had at some time been held in RRU detention told 

Human Rights Watch they had witnessed fellow detainees die, but did not know 

the full names of those killed.    

Three witnesses formerly detained by RRU who were interviewed individually, 

in different locations, all told Human Rights Watch that RRU officers in Kireka 

beat to death a detainee known only as “Okello” in May 2010.561 According to 

                                                           
are bracing for violence in the run up to elections in 2011. The security personnel surely could 

have arrested those people and taken them into custody. For reasons best known to them, perhaps 

according to their operational command, they chose to summarily kill, rather than let justice run 

its course if indeed the victims were in any way connected to some crime.” 
559 Human Rights Watch interview with eyewitness 2, December 6, 2010. 
560 Jude Kafuuma, “UPC Raps Cops On City Shootings,” The New Vision, January 7, 2010.   
561 Human Rights Watch interview with James, Kampala, June 25, 2010. Human Rights Watch 

interview with Mohamed, Kampala, June 25, 2010. Human Rights Watch interview with Grace, 

Butuntumura, November 11, 2010. 
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one former detainee, Okello had been arrested for allegedly stealing money and 

was beaten severely over two days.     

Other former detainees interviewed by Human Rights Watch alleged that at least 

six other detainees were also killed, but Human Rights Watch could not further 

corroborate the killings. One man said that he witnessed the extrajudicial killing 

of a co-detainee in Mabira forest in July 2009 while RRU officers were 

transferring him from Soroti military barracks.562 He alleged that another RRU 

detainee died in 2009 after he sustained injuries while being sodomized with a 

gun.563 Another former RRU detainee said he knew of a man who died as a result 

of severe beating in 2010.564 Another also said he knew of a fellow detainee who 

had been beaten to death in 2010.565 Yet another said she witnessed beatings that 

resulted in the death of two other detainees in May 2010.566 Former detainees 

also told Human Rights Watch of deaths at the hands of VCCU and Wembley 

agents.567   

Torture   

Nearly all the detainees experienced acts of violence when they were being 

arrested. They claimed that they were punched, kicked, hit with gun butts, and 

had guns pointed at them at close range or inserted in their mouths.568 

Abuse continued once suspects were in custody. The aim of the interrogations 

was to extract information or confessions about robberies with particular 

                                                           
562 Human Rights Watch interview with Francis, Soroti, December 8, 2009. 
563 Ibid 
564 Human Rights Watch interview with Simon, Kampala, June 21, 2010. 
565 Human Rights Watch interview with James, Kampala, June 25, 2010. 
566 Human Rights Watch interview with Agnes, Butuntumura, November 11, 2010 
567 For example, one former Wembley detainee said that he saw four people die while he was 

held at Wembley offices in Clement Hill. Human Rights Watch interview with Geoffrey, 

Kampala, June 24, 2010. 
568 Human Rights Watch interview with detainees, Kampala, Mbarara, November 2009, February 

2010, June 2010. Human Rights Watch trial observations, Makindye General Court Martial, 

September 21, 2010. 
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emphasis on the whereabouts of firearms or money.569116 Interrogations 

accompanied by severe beatings took place in multiple locations, including 

during transportation between locations, at RRU headquarters in Kireka, and in 

uniports—temporary aluminum shelters—run by RRU but located within police 

compounds outside Kampala.    

Of the 77 interviewees arrested by RRU, 60 said that RRU officers, constables, 

or informants beat or tortured them at some point during their custody. The most 

common form of torture was repetitive beating on the joints—knees, elbows, 

shoulders, ankles, and wrists—during several sessions over many days while 

handcuffed in stress positions. RRU personnel beat detainees with various 

objects, including batons, sticks, bats, wooden clubs, metal pipes, padlocks, glass 

soda bottles, and table legs. In three instances, detainees said they received 

electric shocks.570   

Detainees interviewed in eastern, western, and central Uganda during more than 

a year of research described the same method of restraint and beatings during 

interrogations: suspects are frequently made to sit with their legs in front of them, 

bent at the knees, with their hands handcuffed under their legs. Sometimes 

suspects are placed in this position around a pole. They are then beaten 

repeatedly on the joints. One former detained said:   

                                                           
569 Civilians who wish to own a gun must apply to the Ministry of Internal Affairs for a firearms 

certificate. The police complete a background check to assess criminal, mental, and addiction 

records. Applicants must demonstrate a genuine reason for owning a firearm, be at least 25 years 

of age, and have competency in handling the firearm. If the applicant qualifies, the Ministry may 

then issue a certificate which must be re-applied for and renewed every year. See Firearms Act 

of 1970, sec 3 and 4. The estimated number of civilians with guns in Uganda is about 400,000, 

but only 2,770 of them are registered. GunPolicy.org, “Uganda, Gun, Facts, Figures, and the 

Law,” http://www.gunpolicy.org/firearms/region/Uganda (accessed Jan. 20, 2011). 
570 Human Rights Watch interview with John, Kampala, June 21, 2010. Human Rights Watch 

interview with William, Kampala, June 25, 2010. Human Rights Watch interview with Isaac, 

Kampala, June 25, 2010. 
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I saw many people being beaten in that position, where they tie your hands under 

your knees around the veranda pole. You can spend all day in that position. When 

you are inside, you can hear the crying of people throughout the building.571 

Torture was frequently carried out on several detainees simultaneously, or within 

sight or earshot of others. In some instances, RRU operatives coordinated to take 

turns to beat suspects over the course of several days. There were usually two 

shifts for beatings, one in the morning and again at night.572119 A former RRU 

detainee who had been on remand for two- and-a-half years described torture he 

experienced in 2007:   

They tortured me several times. They would take me from my cell and take me 

behind the offices. Many would take part in torturing. There were five 

consecutive days of them beating me. At night, around 11 p.m., and in the 

morning, around 10 a.m. They tied cloth on my mouth and handcuffed me so that 

I wouldn’t obstruct the beating or bring my hands down. My hands were tied up. 

They used broken timber that had four corners, like a table leg, to beat me.573  

Victims of beatings said they had difficulty walking or lifting heavy objects, 

sometimes for many months, after the event.574 One detainee who had been 

beaten three months earlier said, “They hit me in the chest, and I still have pain 

there and in my joints. Everything still hurts because the beatings were heavy 

and long.”575  

Three persons arrested in 2010 in western Uganda each said that an RRU 

operative who used electric shock on them during questioning went by the name 

                                                           
571 Human Rights Watch interview with Simon, Kampala, June 21, 2010. 
572 Human Rights Watch interview with Gideon, Kampala, June 24, 2010. Human Rights Watch 

interview with Geoffrey, Kampala, June 24, 2010. 
573 Human Rights Watch interview with Gideon, Kampala, June 24, 2010. 
574 Human Rights Watch interview with Roger, Kampala, November 20, 2009. Human Rights 

Watch interview with Simon, Kampala, June 21, 2010. 
575  Human Rights Watch interview with Jonathan, Kampala, June 21, 2010. 
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“Amoni”.576123 It is not clear if the name “Amoni” is a pseudonym. One victim 

also said that “Amoni” used a hammer to strike his spine and a knife to cut his 

back. Another individual in eastern Uganda who had been on remand for a year 

said that an RRU agent named Kizza cut his stomach and thighs with a knife. 

Human Rights Watch researchers saw scars on his body consistent with this 

account. 

Female detainees were not spared brutality. One woman, who was detained in 

Kireka for five months without charge, told Human Rights Watch that she 

witnessed eight women being tortured by RRU agents, who also forced needles 

under her fingernails during interrogations. She showed Human Rights Watch 

multiple black pin-like scars on her fingertips.   

I cannot recall the number of times they pierced my nails …. My nails were 

destroyed. They were black, swollen, and painful. The needles were inserted 

under the nail, on both my hands and feet. They pierced every nail. 

Forced Confessions Detainees often alleged that RRU personnel forced them to 

admit to crimes or sign statements under duress while they were beaten or 

threatened with further violence. RRU personnel did not inform detainees of the 

contents of the statements or allow them to read them. If detainees questioned 

what they were signing, RRU personnel threatened or beat them further. In one 

instance, RRU personnel promised a detainee that he would be released if he 

signed the statement. Three detainees said they each signed several statements 

without knowing their contents.  

One suspect, having endured two days of serious beatings while being 

questioned, said that his interrogator forcibly applied his thumbprint to a 

                                                           
576 Human Rights Watch interview with John, Kampala, June 21, 2010. Human Rights Watch 

interview with William, Kampala, June 25, 2010. Human Rights Watch interview with Isaac, 

Kampala, June 25, 2010.   
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statement. Others said that the interrogator would have his baton with him when 

he was writing up a statement so that he could coerce detainees into signing. One 

man described his experience:   

I made a statement and was put in a car by [my interrogator] and taken to Kireka. 

He wrote the statement, and he said, “Sign here.” He had a baton. I delayed in 

picking up the pen, and he hit me with the baton. I didn’t write the statement, but 

I signed it. I don’t know what’s in the statement because I never read it, and he 

never read it to me. 

Two detainees suspected of robbery who had been tortured by RRU were brought 

to a local police station to make statements, but were so profoundly injured they 

could not sit up or hold a pen. A RRU operative told a female police officer to 

write the statements. One of the suspects told Human Rights Watch:   

[RRU operative] ordered [the policewoman] to make us sign the statement, but I 

couldn’t hold the pen because of the beatings on my arms. The RRU man held 

my hand with the pen in it and scribbled something on the paper. I have no idea 

what was in the statement. I had lost sense by then. Finally, the RRU man went 

away. I fell down on the ground and so did [the other suspect]. There was 

confusion then. I heard the policewoman yell, ‘Suspects are dying!’  

Police eventually took the two to Mulago hospital. One of the suspects left the 

hospital a day later, fearful that he would receive more beatings when he 

recovered. The other could not leave for several more days because of his 

injuries. In his medical records, seen by Human Rights Watch, the police surgeon 

lists 13 wounds varying in size from 2 x 2 centimeters, to a large wound on his 

upper arm more than 15 centimeters in length. There was never any follow up on 

the robbery case and neither man was ever charged with a crime. It may be that 

the physical state of the suspects caused police to drop the investigation into the 

robbery.    
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During trials before military courts, Human Rights Watch witnessed that even 

when a defendant argued that his statement was made under RRU coercion, it 

was admitted into evidence. During one trial, a defendant showed the court how 

he had been held in the stress position in a manner consistent with descriptions 

relayed to Human Rights Watch by other RRU suspects, and lifted his shirt and 

trouser legs to reveal scars. However, the court ruled that there was “no evidence 

[that] the statement was not given voluntarily.” Under the Ugandan Evidence 

Act, admissions of guilt extracted by torture are to be considered irrelevant 

during trial. However, the Evidence Act applies only to civilian courts and not 

to military courts, where the vast majority of RRU suspects are prosecuted.    

Illegal and Incommunicado Detention   

All the detainees whom Human Rights Watch interviewed were not brought 

before a magistrate within the 48 hours mandated by the constitution. In most 

cases, they lacked access to family or lawyers, as prescribed by law.    

Under the constitution, all places of detention must be designated by an 

administrative act of the minister of internal affairs, and the locations of legal 

places of detention must be published in a government gazette. Police argue that 

Kireka has been “gazetted,” but have never furnished the gazette or any other 

evidence to support this assertion, despite multiple requests from Human Rights 

Watch for such information. Some have argued that because Kireka is officially 

under the jurisdiction of the Criminal Investigations Department, it is now a 

regular police post and therefore can be a lawful place of detention for the 48 

hours permitted by the constitution. Its status as a location of legal detention 

remains unclear.    

Suspects repeatedly report being denied access to family members and attorneys 

during their detention in RRU’s Kireka headquarters. As a party to the 

International Covenant on Civil and Political Rights (ICCPR) Uganda should 
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ensure that everyone charged with a criminal offense can exercise their right to 

defend themselves in person or through legal assistance, including in pre-trial 

detention.  This is also set out in the UN Basic Principles on the Role of Lawyers 

which provides that “all arrested, detained or imprisoned persons shall be 

provided with adequate opportunities, time and facilities to be visited by and to 

communicate and consult with a lawyer, without delay, interception or 

censorship and in full confidentiality.” The African Union Principles and 

Guidelines on the Right to a Fair Trial and Legal Assistance in Africa similarly 

provides that an arrested person shall have prompt access to a lawyer, and shall 

not be obliged to answer any questions or participate in any interrogation without 

his or her lawyer being present. 

One detainee who had been in custody for five months in Kireka said, “I am sad 

that I don’t know how my people and place are doing. I have ten children and 

two wives. I don’t know the life of my people now and I have no way to 

communicate to them.” A soldier testified during his trial that while he was 

detained Kireka, he asked RRU officers, “Let me call a lawyer and let my people 

know where I am.” He added: “I refused to write a statement until I had a lawyer. 

They said, ‘Here at RRU, we don’t do that.’’    

Democratic Party mobilizer, Annet Namwanga was also detained 

incommunicado in the Kireka facility. Namwanga was arrested on January 18, 

2011 from her work, held in the headquarters of the Joint Anti Terrorism 

Taskforce (JATT) in Kololo, Kampala until January 25 and then transferred to 

Kireka. She was not able to see family or her lawyer until she was brought to 

court on February 4, 2011.  

The issue of incommunicado detention of suspects in Kireka also emerged after 

the July 11, 2010 bombings in Kampala, in which 76 people died. Suspects in 

the bombings were held in a range of facilities, including Kireka. Most notably, 
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human rights activist Al-Amin Kimathi of the Kenyan Muslim Human Rights 

Forum, and Kenyan lawyer Mbugua Mureithi were arrested on September 15, 

2010, shortly after arriving from Kenya at Entebbe airport, and were taken to 

RRU headquarters in Kireka. Mureithi was deported back to Kenya on 

September 18, but Kimathi remained in detention in Kireka without access to a 

lawyer. He was eventually charged with terrorism on September 20, 2010, and 

transferred to Kampala’s Luzira prison. He spent six days in Kireka without 

access to a lawyer.    

On December 9, 2010, two relatives of one of the bombings suspects were 

arrested, allegedly for attempting to bring a knife to the suspect in the prison. 

The relatives, both elderly women, were detained in Kireka for 12 days. Lawyers 

made multiple attempts to visit the two women, be present during their 

interrogations, and observe their well-being, but were only granted access after 

11 days of detention.   

Several suspects arrested in relation to the July 2009 bombings in Kampala also 

faced interrogation and detention in Kireka, some after they had been charged 

with terrorism in court and should have been in the exclusive custody of the 

Uganda Prison Services. Some stated that DNA samples were taken from them 

while they were detained in Kireka, despite no court order and no consent for 

such a sample to be taken. Two former suspects detailed how they were 

questioned on and off for several days by Americans, who introduced themselves 

as members of the Federal Bureau of Investigations (FBI). In one instance, an 

RRU officer came in after a suspect had refused to work as an FBI informant. 

The suspect said:   

He looked at me and said, ‘You think your life is important? See what we will 

do to you.’ I felt like they were going to disappear me. I was happy to finally see 

the prison after Kireka.   
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Opportunities to Address Abuses by Rapid Response Unit 

Several branches of government can and should play a more active role in 

curtailing abuses by RRU, and in ensuring that perpetrators of human rights 

violations are held to account rather than shielded from scrutiny. The serious 

intimidation of suspects and their families means that the police, among others, 

will need to work hard to encourage victims of abuse to report mistreatment. 

However, the manner in which suspects are tortured and often held for long 

periods incommunicado and then tried by military courts years after their alleged 

crimes means that the Uganda government cannot solely rely on victims coming 

forward. More must be done to identify abuses as they occur. This will require 

police commanders, the Police Standards Unit, and the Uganda Human Rights 

Commission to increase their monitoring of operations.    

Commitments to Address Abusive RRU Practices   

Efforts to address RRU abuses must come, first and foremost, from the unit’s 

commanding officers. This is necessary to ensure that evidence during law 

enforcement operations is gathered within the limits of the law, and to ensure 

that personnel who commit abuses face criminal sanction.    

Joel Aguma, the new commander of RRU, told Human Rights Watch that he had 

instituted numerous changes since taking office in late November 2010. He also 

confidently stated that abuses had reduced since he had taken office. He said he 

faced challenges in both eliminating “armed thuggery” from Uganda, as well as 

professionalizing his staff. He stated he is open to criticism and hoped to work 

closely with civil society to address complaints. He now gives written 

instructions to regional RRU offices that personnel must operate within the law, 

and work “hand in hand” with police from other units. He has also instituted a 

human rights desk in December 2010 and a toll free phone line for the public to 

communicate more directly with RRU. The desk has since registered six 
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complaints, all regarding allegations that RRU officers failed to follow up 

investigations. It is not clear how detained suspects who had been recently 

tortured would be able to report abuse to either the desk or the phone line.    

Upon request, Aguma provided Human Rights Watch with a list of RRU and 

VCCU personnel who have been brought before courts of law since 2005. The 

list includes some obvious errors in dates and names and it has not been possible 

to verify each assertion. But according to the document, in many instances cases 

were withdrawn or “reconciliation was promoted.” There is the one conviction 

for manslaughter stemming from an incident in 2005. Thirteen individuals 

involved in seven incidents are listed as free on court bail, including cases of 

alleged crimes (including murders) that appear—based on the court file 

number—to have occurred in 2007. Three individuals are on remand (involved 

in the death of Ssekanjjako noted earlier). Despite the numerous reports of abuse 

published by NGOs and the Uganda Human Rights Commission over the years, 

only one case involves a criminal charge of assault and that case has been 

pending since 2008.  

The Role of the Police Standards Unit (PSU) In July 2007, the Uganda police 

force established the Police Standards Unit (PSU). According to one police 

member involved in setting up the unit, “At the time, there was a real question: 

As police polices the community, who polices the police?”    

The unit was an effort to operationalize section 70 of the Police Act, which lays 

out the procedures for complaints regarding the police and monitoring conduct 

that violates the police code of conduct. The unit is to advise the inspector general 

of police (IGP) and police management on professional standards, investigate 

specific allegations of professional misconduct within the force as assigned by 

the IGP or the public, and promote the respect for rule of law and human rights 

within police, among other tasks. The unit is not currently represented 
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throughout the country, but there are plans to expand offices to more easily 

receive complaints from more areas around the country.   

Police sources indicate that the unit receives many complaints. In 2009 alone, 

there were over 2,000 complaints, of which 1,200 were “completed,” although it 

is not clear how many of these involved RRU. Once a complaint is received, the 

unit must investigate and then can either recommend that the administrative 

courts of police handle the case, or hand it over to the Criminal Investigations 

Department (CID), both in consultation with the police’s legal department.184 

Violations of the police disciplinary code of conduct can result in dismissal from 

the police in the most serious cases, to fines and reprimands for lesser offenses. 

In some serious instances, CID and PSU can jointly investigate a matter.    

Police indicate that the unit can initiate investigations based on allegations 

contained in media reports, surprise visits to police posts, and complaints from 

the public. In cases of mistreatment of suspects, the unit relies heavily on family 

and friends of detained suspects to locate loved ones, gain access to the person, 

and then bring any complaints to the unit’s attention. Complaints via family 

members are clearly much less likely to be made if suspects are held 

incommunicado or transported long distances, rather than detained close to home 

where family members can visit with relative ease. Human Rights Watch 

interviewed several suspects who indicated that their families had no idea where 

they were held or how to find them. Many asked Human Rights Watch to make 

calls to family members on their behalf so that relatives could know their 

whereabouts. Human Rights Watch researchers did not do so.   

A PSU officer indicated that they make monthly visits to Kireka. He remembered 

that an RRU officer was arrested on one occasion for having detained someone 

over a dispute with a landlord, rather than a criminal matter. The RRU officer’s 
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arrest, according to PSU, sent a signal that the police do not condone this 

behavior. It is not clear what later occurred in that case.     

Police indicate that inefficiencies in the justice system are an obstacle to 

accountability within the police force. In some cases, the PSU has funded travel 

costs for officers who have investigated cases of police misconduct or abuse so 

that they can appear as witnesses in court, only to be frustrated by the fact the 

courts do not sit on the days scheduled. Another challenge is public reluctance 

to report police abuse. This would appear to be particularly true of cases 

involving RRU, due to its notorious reputation and the influence of Operation 

Wembley. Complaints about RRU are very unlikely to be made unless police 

make a concerted effort to push for respect of rule of law.   

The Role of the Uganda Human Rights Commission (UHRC) Established by the 

1995 constitution, the Uganda Human Rights Commission (UHRC) is tasked 

with investigating human rights violations and monitoring detention conditions. 

The UHRC, which is a standing body with judicial powers, is empowered to 

subpoena any witness or document, order the release of any detained person, and 

recommend payment or compensation, or any other legal remedy after it finds 

the existence of a human rights abuse. However, in cases before the UHRC, 

complainants do not sue their torturers directly: instead, the defendant is the 

attorney general as a representative of the state. This means that perpetrators are 

not identified and go unpunished. The UHRC can award damages for torture, 

and many such cases are currently pending. As the chairperson of the UHRC told 

media, “[E]rrant armed officers torture people and it is the tax-payer who bears 

the cost.” 

There is currently a significant delay in cases pending before the UHRC: 

complainants wait approximately two-and-a-half years for commissioners to 

hear a case. This is partly due to a significant delay in appointing commissioners 
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in 2009. In addition, two commissioners recently stepped down from office, so 

the UHRC is again operating without its required manpower.   

UHRC staff is granted access to Kireka but the content of those interviews has 

never been published or publicized, though commissioners have on occasion 

alluded to abuses occurring. For example, in April 2010, the UHRC held a 

training for RRU officers. According to media reports, officers were encouraged 

to reach out to the public more because “if RRU builds a better relationship with 

the public, the organ will not need to apply excessive force when arresting and 

extracting information from suspects.”  

In the past, the UHRC worked specifically on abuses by Operation Wembley and 

VCCU and engaged in high-level advocacy with government officials about their 

findings, which were then reported in publications.192 But in more recent 

reporting, particularly since a new chairman of the commission took office in 

2009, there is less reporting on the substance of dialogue with high-ranking 

security officials and less analysis of the causes of ongoing abuse by this unit. 

This is despite the fact that the UHRC noted in its 2009 report that complaints 

involving allegations against RRU more than doubled between 2008 and 2009. 

This kind of finding should immediately trigger public condemnation and further 

in-depth research by the UHRC to ensure abuses are addressed.    

UHRC commissioners should continue to raise concerns about RRU’s use of 

excessive force and torture of suspects. Specifically, commissioners should insist 

that Rapid Response Unit warrants particular attention because of its history of 

abuse. While commissioners have engaged in “quiet diplomacy” with the 

security services, the results of this engagement—particularly commitments by 

the police and military to take action regarding specific allegations—are never 

made public. The commissioners, endowed by the constitution to protect human 

rights in Uganda, can play an important role in curtailing abuses if they speak 
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out publicly about abuses and hold security services responsible for their actions 

in a timely manner.    

Uganda’s Duty to Provide Lawyers to Defendants Another key element in 

addressing the abuses documented in this report is for the government to ensure 

that all criminal suspects can access lawyers from the start of their detention. 

There is no reason to believe that a properly conducted police investigation 

would be compromised by ensuring that suspects have the right to a proper 

defense. Any system of justice must be measured by its fairness, as well as by its 

efficiency.    

International fair trial standards require that all persons suspected or accused of 

a crime have the right to defend themselves and are entitled to consult with legal 

counsel.194 Suspects in police custody, no matter the alleged crime, should have 

the right to see a lawyer immediately, access a lawyer during interrogations, and 

to be informed of their right to remain silent. Prompt access to a lawyer is a 

fundamental safeguard against torture and ill-treatment. Many authoritative 

sources have indicated that the provision of lawyers should be from the moment 

of detention, to prevent abuse in custody. The European Committee for the 

Prevention of Torture and Inhuman or Degrading Treatment or Punishment 

states:   

[I]n its experience, the period immediately following deprivation of liberty is 

when the risk of intimidation and physical ill-treatment is greatest. Consequently, 

the possibility for persons taken into police custody to have access to a lawyer 

during that period is a fundamental safeguard against ill-treatment. The existence 

of that possibility will have a dissuasive effect upon those minded to ill treat 

detained persons; further, a lawyer is well placed to take appropriate action if ill-

treatment actually occurs. 
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For the right to a lawyer to be fully operational in practice, appropriate provisions 

must be made for people who cannot afford legal fees. In practice in Uganda, 

defendants in criminal trials for the most serious crimes receive a lawyer at the 

commencement of trial if they cannot afford one, though this is always months, 

if not years, after their initial arrest. According to the Poor Persons Defence Act, 

defendants in criminal trials can also be certified to receive a state-provided 

lawyer if “it is desirable in the interests of justice.”   

According to the Ugandan Legal Aid Providers Network, there is no legal aid 

policy to require government to provide legal services to indigent persons in 

custody whose rights have been abused. Though there are some provisions in 

national law regarding how legal aid must be provided, the systems are limited 

and do not function efficiently or transparently. As evaluators to the main donor-

funded program concluded, the “meagre provision of state- funded legal aid 

almost certainly puts Uganda in breach of its international treaty obligations in 

relation to legal aid.” 

Trials of Civilians before Military Courts  

In most cases, RRU detainees are subsequently transferred to Makindye military 

barracks, in Kampala, where they again spend long periods in pre-charge 

detention—from one month to well over a year, according to cases that Human 

Rights Watch has documented. One detainee interviewed by Human Rights 

Watch stayed in Makindye for two years, another for two-and a-half years. 

Eventually, suspects arrested by RRU are detained in civilian prisons once they 

have been charged before the military courts.    

These cases end up before military courts because the government argues they 

have jurisdiction over cases involving the military, former military personnel, or 

persons found in unlawful possession of firearms or ammunition, which are 

considered to be the monopoly of the army.170 Statistics aren’t available, but 
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one military court official told Human Rights Watch that he believed that most 

defendants at the general court martial are civilians accused of having firearms.   

The trial of civilians in military courts has been a particularly contentious legal 

issue in Uganda in recent years. In 2009, the country’s constitutional court held 

that military courts do not have jurisdiction over civilians. Despite this ruling, 

military courts continue to try civilians. The chairman of the general court 

martial affirmed this failure to implement the ruling in open court, saying, “We 

try people with army property …. Some people, the Uganda Law Society, wrote 

to say we should stay [stop] trying cases of civilians. I put it to the officials. We’ll 

continue until otherwise. I’m waiting to be driven to court or I’ll continue trying 

[civilians].”   

Asked why RRU continues to hand suspects over to the military courts, despite 

the constitutional court ruling to the contrary, the inspector general of police told 

Human Rights Watch that police are obeying the law until parliament changes it. 

One Ugandan defense lawyer described the difference between military and 

civilian courts:   

The military courts have less oversight than ordinary courts, both in structure and 

practice. If you have a real case, then you take it to a civilian court. In civilian 

courts there is a reporting hierarchy. 

 As previously stated, the original aim in establishing Operation Wembley in 

2002 was to circumvent the perceived obstacles in the civilian court system. That 

pattern continues despite significant increased support to the justice sector since 

then.   

Under regional law, trying civilians in military courts is absolutely prohibited. 

The African Commission, interpreting the African Charter on Human and 

Peoples’ Rights, has prohibited the trial of civilians in military courts. The 

African Commission’s Principles and Guidelines on the Right to a Fair Trial and 
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Legal Assistance in Africa also prohibit the trial of civilians in Uganda Law 

Society v. Attorney General, Constitutional Petition no. 18 of 2005. The 

constitutional court held “That section 119(1)(g) and (h) of the Uganda Peoples 

Defence Forces Act No.7/05 which subjects civilians not employed by or 

voluntarily or in any other way officially connected with the Uganda Peoples 

Defence Forces to military law and discipline, is inconsistent with Articles 

126(1) [‘Judicial power is derived from the people”] and 210 [“Parliament shall 

enact laws regulating the Uganda Peoples’ Defence Forces”] of the 

Constitution.” The court further held, “Therefore, civilians who do not fall under 

the categories stated in the [UPDF] Act are not liable to be tried by military courts 

because Parliament did not intend them to [be] so tried.”  

The African Charter also guarantees the associated right to judicial 

independence, guaranteed by article 26. The fundamental right to procedural 

fairness is undermined in Uganda by the infrequency of court sessions and the 

composition and lack of legal competency of the judges. The African Charter 

does not admit any exceptions to the rule against the use of military courts to try 

civilians, such as emergency situations.    

Uganda should immediately stop prosecuting civilians before military courts, in 

accordance with regional laws and domestic court rulings. 
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CHAPTER TWELVE 

P O S S E  C O M I T A T U S  

The origins of “posse comitatus” are to be found in domestic law. Black's Law 

Dictionary defines the term “posse comitatus” as: 

the power or force of the county.  The entire population of a county above the 

age of fifteen, which a sheriff may summon to his assis- tance in certain cases as 

to aid him in keeping the peace, in pursuing and arresting felons, etc. 

The Posse Comitatus Act, 18 U.S. Code, Section 1385, an original intent of 

which was to end the use of federal troops to police state elections in former 

Confederate states, proscribes the role of the Army and Air Force in executing 

civil laws and states: 

Whoever, except in cases and under circumstances expressly authorized by the 

Constitution or Act of Congress, willfully uses any part of the Army or the Air 

Force as a posse comitatus or otherwise Lujan (1997) notes that the commander 

of JTF-LA mistakenly believed his activities were subject to Posse Comitatus 

restrictions when they were not. 

244 Preparing the U.S. Army for Homeland Security to execute the laws shall be 

fined not more than $10,000 or impris- oned not more than two years, or both. 

According to Lujan (1997), the Air Force was added to the original language in 

1956.  Although the Navy and Marine Corps are not included in the act, they 

were made subject to it by DoD Regulation (32 C.F.R. Section 213.2, 1992). 
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P O S S E  C O M I T A T U S  D O C T R I N E   

The Posse Comitatus principle is derived from a long tradition of antimilitarism 

in English common law, represents the tradition and strong resistance of 

Americans to any military intrusion into civilian affairs. 

The term posse comitatus translates to power of the country derived from the 

Roman practice of allowing an entourage of citizens to escort proconsult as they 

travelled to their places of duty. (Major H.W.C furnman, Restrictions upon use 

of the Army imposed by the Posse Comitatus Act,7 MiL.L REV 85,87 (1960). 

In the Anglo American Legal tradition this principle stretches back to the 

thirteenth century English antimilitary sentiment. At the time, sherriffs and 

Magistrates uphold the civil peace with the assistance of the Jurata ad arma, a 

pool of free men on whom they relied upon for help. 

Founded in the twelfth century under the Assize of Arms the jurata ad arma 

composed of every able bodied male over the age of fifteen and served primarily 

as a civilian military reserve until the fourteenth century. The transition of its 

role from military to law enforcement came as a response to the increasing 

reliance of English monarchs to enforce the law by force under a declaration of 

martial law under such a declaration, the King would assert his authority on the 

grounds of necessary and suspend civil authority while employing the military 

to maintain order. 

Under Kings James 1 and Charles I, troops were quartered in private homes 

courts staged summary trials and brutal military force suppressed civil unrest. In 

1628, Parliament’s Petition of right protested the use of military tribunals to my 

civilians by the Tudar and Sturat monarchs, arguing it was improper under the 

Magna Carto's provision that no man would be taken, imprisoned or killed except 

by the law of the land. The Crown's continued use of martial law, however 

sparked the English civil war in 1642.The military tyranny of the cromwell 
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regime further ingrained upon the English public the dangers of a standing army. 

By the Restoration, the public feared the military so much that no standing army 

became the watchword of all parties. In Response, the parliament drafted the bill 

of rights in 1689 declaring that the raising or keeping a standing army within the 

Kingdom in times of peace, unless it be with the consent of parliament, is against 

law. The Bill echoed the terms of the Magna Carta and petition of Right, stating 

that the use of the Military to enforce order is not due process of law. It also 

struck new ground by placing the army under the strict control of the legislative. 

The Riot Act's passage in 1714 further blastered these safeguards against military 

intervention. The Riot Act required the sheriff to order a crowd to disperse before 

employing force against it. Only after this requirement was satisfied could the 

sheriff call the posse comitatus consisting of all is Majesty's subjects of age and 

ability to restore the peace. (John D. Gares, Dont call out the Marines: An 

Assessment of the Posse Comitatus Act, 13 Tex: TECH L.REV 1467, 

1470(1982). In contrast, the Riot Act strictly forbade employing the army in this 

same role as the military force was solely reserved for suppressing open 

rebellion. 

The military is currently prohibited by federal statute from participating in 

domestic law enforcement. The Posse Comitatus Act of 1878 establishes 

criminal penalties for people who willingly use members of the Army or the Air 

force to execute the laws. Although a product of the Reconstruction Era, this law 

reflects a strong American tradition against the domestic use of the military that 

stretches back before the founding of the nation. 

Over the last several decades, however there has been a growing trend to increase 

the role of the military in traditional law enforcement. Civilian law enforcement 

officials however have continued to adopt military tactics to carry out their 

mission with potentially significant consequences. Although the carts consider 
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the impact that domestic military involvement has on individual liberty what 

often goes unnoticed are the subtle changes in the methods and priorities of 

civilian law enforcement authorities that flow from military or law enforcement 

cooperation. The training and equipment shared through joint task forces, critics 

argue have caused police departments to become increasingly authoritarian, 

centralized and autonomous bureaucracies that are isolated from the public. The 

result is the spawning of a culture of paramilitarism in Uganda police 

departments. 

The increased cooperation between the police and the military has blurred the 

line between the two traditionally distinct organizations whereas soldiers must 

attack and defeat an enemy, police officers are charged with not only protecting 

the community from law breakers but also protecting the constitutional rights of 

these alleged law breakers that they arrest. Whereas soldiers are trained to inflict 

maximum damage to use minimum force and only when reasonably justified in 

accomplishing their mission. 

Ultimately by allowing so much training and equipment interchange between the 

police and military, the military cooperation has created a dangerous exception 

to the PCA forcing the military involvement into a law enforcement role makes 

me less like soldiers but not quite police officers and conversely using police 

officers in a paramilitary role make them resemble soldiers in appearance and 

actions. As the line between the police and military becomes blurred there are 

bound to be negative long term effects on the military civilian police 

organisations and the population as a whole. 

Although presidents have used troops domestically, Congress passed the Posse 

Comitatus Act to bar federal troops from participating in domestic law 

enforcement activities absent an express authorization by the congress. 

The Constitution permits Parliament to authorize the use of the militia to execute 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
474 

 

the laws of the country, suppress insurrections and repel invasions. And it 

guarantees the states protection against invasion on unsurpation that their 

republican form of Government and upon the request of the state legislature 

against domestic violence. 

The posse comitatus  theory has its origins in Chapter 263.It outlaws the willful 

use of any part of  Army or Air force to execute the law unless expressly 

authorized by the constitution or an Act of parliament .History supplies the grist 

for an agreement that the constitution prohibits military involvement in civilian 

affairs subject to only limited alterations by congress or the President but the 

courts do not appear to have ever accepted the argument unless violation of more 

explicit  constitutional command could also be shown. The express statutory 

exceptions include the legislation that allows the president to use military force 

to suppress insurrection or to enforce federal authority. 

Case law indicates that execution of the law in violation  of the Posse Comitatus 

Act occur when the Armed forces perform  tasks assigned to an organ of  civil 

government or when the Armed forces perform tasks assigned to them solely for 

purposes of civilian government .Questions concerning the acts application arise 

most often in the context, the courts have held that ,absent a recognized exception 

,the Posse Comitatus Act is violated when civilian law enforcement officials 

make directive active use of military investigators or the use of the military 

pervades the activities of the civilian officials or the military is used so as to 

subject citizens to the exercise of military power which was regularly 

prescriptive or compulsory in nature. The act is not violated when the Armed 

forces conduct activities for a military purpose. 

With the groundswell of public support for the war against terrorism the decay 

of posse comitatus has accelerated dramatically. Some politicians and media 

sources now suggest that Parliament amend or even repeal the PCA to allow a 
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degree of domestic military involvement that would have been unthinkable. 

Although there is undoubtedly a certain pragmatism in levying the immense 

resources of the Uganda Military against the threat of domestic terrorism. This 

strategy ignores the consequences of using soldiers as a substitute for civilian 

law enforcement. The military is not a police force. It is trained to engage and 

destroy the enemy not to protect constitutional rights. The founding fathers 

feared the involvement of the Army in the nation’s affairs for good reason. 

History has demonstrated that employing soldiers to enforce the law is inherently 

dangerous to the rights of the people. 

O V E R V I E W  O F  T H E  P O S S E  C O M I T A T U S  A C T   

Enforcement Purposes.   

Thus, the Army can provide equipment, training, and expert military advice to 

civilian law enforcement agencies as part of the total effort in the “war on drugs.” 

• Use of a member of the Judge Advocate Corps as a special assis- tant 

prosecutor, while retaining his dual role in participating in the investigation, 

presentation to the grand jury, and prosecu- tion, did not violate Posse Comitatus 

Act. 

• The Coast Guard is exempt from Posse Comitatus Act during peacetime. 

• Although brought under the Act through DoD regulation, described above, the 

Navy may assist the Coast Guard in pursuit, search, and seizure of vessels 

suspected of involvement in drug trafficking. 

K E Y  E X C E P T I O N S  T O  T H E  P O S S E  C O M I T A T U S  

A C T  

A summary of key exceptions to the Posse Comitatus Act follows:3 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
476 

 

• National Guard forces operating under the state authority of Title 32 (i.e., under 

state rather than federal service) are exempt from Posse Comitatus Act 

restrictions. 

• Pursuant to the presidential power to quell domestic violence, federal troops 

are expressly exempt from the prohibitions of Posse Comitatus Act, and this 

exemption applies equally to active-duty military and federalized National Guard 

troops. 

• Aerial photographic and visual search and surveillance by mili- tary personnel 

were found not to violate the Posse Comitatus Act. 

• Congress created a “drug exception” to the Posse Comitatus Act. Under recent 

legislation, the Congress authorized the Secretary of Defense to make available 

any military equipment and per- sonnel necessary for operation of said 

equipment for law 

The language of the Posse Comitatus Act was further amended by congressional 

action reflected in P.L. 103-322 (1994). For further details, the reader is directed 

to: Lujan (1997); Department of the Army (undated); and to the notes of various 

court decisions refining the interpretation of the Posse Comitatus Act.  For the 

latter, see United States Code, Title 18, Crimes and Criminal Procedures, 

Sections 1361 to 1950 2000 Cumulative Annual Pocket Part, St. Paul, Minn.: 

West Group, 2000, pp. 13–17. 410 U.S. Code Sections 331 through 334 provide 

guidance.  Section 332 states: “When- ever the President considers the unlawful 

obstructions, combinations, or assemblages, or rebellion against the United 

States, makes it impracticable to enforce the laws of the United States in any 

state or territory by the ordinary course of judicial proceedings, he may call into 

federal service such of the militia of any state, and use such of the armed forces 

to suppress the rebellion” (Lujan, 1997). 
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POSSE COMITATUS ADVOCACY FOR UGANDA’S 

JURISPRUDENCE 

Over the last several decades, however there has been a growing trend to increase 

the role of the military in traditional law enforcement. Civilian law enforcement 

officials however have continued to adopt military tactics to carry out their 

mission with potentially significant consequences. Although the carts consider 

the impact that domestic military involvement has on individual liberty what 

often goes unnoticed are the subtle changes in the methods and priorities of 

civilian law enforcement authorities that flow from military or law enforcement 

coperation. The training and equipment shared through joint task forces, critics 

argue have caused police departments to become increasingly authoritarian, 

centralized and autonomous bureaucracies that are isolated from the public. The 

result is the spawning of a culture of paramilitarism in Uganda police 

departments. 

The increased cooperation between the police and the military has blurred the 

line between the two traditionally distinct organizations whereas soldiers must 

attack and defeat an enemy, police officers are charged with not only protecting 

the community from law breakers but also protecting the constitutional rights of 

these alleged law breakers that they arrest. Whereas soldiers are trained to inflict 

maximum damage to use minimum force and only when reasonably justified in 

accomplishing their mission. 

Ultimately by allowing so much training and equipment interchange between the 

police and military, the military cooperation has created a dangerous exception 

to the PCA forcing the military involvement into a law enforcement role makes 

me less like soldiers but not quite police officers and conversely using police 

officers in a paramilitary role make them resemble soldiers in appearance and 

actions. As the line between the police and military becomes blurred there are 

bound to be negative long term effects on the military civilian police 
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organisations and the population as a whole. 

Although presidents have used troops domestically, Congress passed the Posse 

Comitatus Act to bar federal troops from participating in domestic law 

enforcement activities absent an express authorization by the congress. 

The Constitution permits Parliament to authorize the use of the militia to execute 

the laws of the country, suppress insurrections and repel invasions. And it 

guarantees the states protection against invasion on unsurpation that their 

republican form of Government and upon the request of the state legislature 

against domestic violence. 

The posse comitatus theory has its origins in Chapter 263. It outlaws the willful 

use of any part of Army or Air force to execute the law unless expressly 

authorized by the constitution or an Act of parliament. History supplies the grist 

for an agreement that the constitution prohibits military involvement in civilian 

affairs subject to only limited alterations by congress or the President but the 

courts do not appear to have ever accepted the argument unless violation of more 

explicit constitutional command could also be shown. The express statutory 

exceptions include the legislation that allows the president to use military force 

to suppress insurrection or to enforce federal authority. 

Case law indicates that execution of the law in violation  of the Posse Comitatus 

Act occur when the Armed forces perform  tasks assigned to an organ of  civil 

government or when the Armed forces perform tasks assigned to them solely for 

purposes of civilian government .Questions concerning the acts application arise 

most often in the context, the courts have held that ,absent a recognized exception 

,the Posse Comitatus Act is violated when civilian law enforcement officials 

make directive active use of military investigators or the use of the military 

pervades the activities of the civilian officials or the military is used so as to 

subject citizens to the exercise of military power which was regularly 

prescriptive or compulsory in nature. The act is not violated when the Armed 
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forces conduct activities for a military purpose. 

With the groundswell of public support for the war against terrorism the decay 

of posse comitatus has accelerated dramatically. Some politicians and media 

sources now suggest that Parliament amend or even repeal the PCA to allow a 

degree of domestic military involvement that would have been unthinkable. 

Although there is undoubtedly a certain pragmatism in levying the immense 

resources of the Uganda Military against the threat of domestic terrorism. This 

strategy ignores the consequences of using soldiers as a substitute for civilian 

law enforcement. The military is not a police force. It is trained to engage and 

destroy the enemy not to protect constitutional rights. The founding fathers 

feared the involvement of the Army in the nation’s affairs for good reason. 

History has demonstrated that employing soldiers to enforce the law is inherently 

dangerous to the rights of the people. 
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CHAPTER THIRTEEN 

T O R T U R E  B Y  T H E  S T A T E  

Uganda ratified the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment and Punishment in 1986. As the U.N. Committee against 

Torture scrutinizes Uganda’s compliance with the Convention, Human Rights 

Watch and Foundation for Human Rights Initiative (FHRI) would like to take 

the opportunity to put forward a report on this important matter for its 

consideration.    

This briefing paper is based on interviews that Human Rights Watch and FHRI 

have conducted between May 2004 and March 2005. In order to protect identity 

of the victims, their names have been changed, unless victims expressly agreed 

to be named.    

P A T T E R N S  A N D  C A S E S  O F  T O R T U R E    

In Uganda, government authorities frequently employ torture against 

government opponents, ordinary civilians accused of supporting rebel groups, as 

well as suspected common criminals. Members of the opposition Forum for 

Democratic Change (FDC) and civilians in northern Uganda in particular have 

often become victims of torture and ill- treatment.    

Victims have been severely beaten with rifle butts, sticks, electric cables and 

other objects. Other methods of torture include tying the hands and feet behind 

the victim (“kandoya”), keeping detainees in pits in the ground; exposing the 

victim with mouth open to a water spigot, and inflicting injury to the penis and 
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testicles. Withholding or denying necessary medical attention has resulted in 

more severe, even permanent, injury.   

Human Rights Watch and FHRI have described a pattern of torture and ill-

treatment in Uganda in previous publications. As of March 2005, torture and ill-

treatment continued in Uganda, as documented in this submission.    

 See for example Foundation for Human Rights Initiative, The Bi-Annual 

Human Rights Reporter 2004, Kampala, Uganda; Human Rights Watch: State of 

Pain. Torture in Uganda (New York, March 2004).    

There is a confusing array of security organs in Uganda that have detained and 

tortured suspects. In many cases agents carrying out the arrest wear civilian 

clothes with no identifying insignia. Under Ugandan law, only the police are 

authorized to routinely arrest and investigate crimes, and the only authorized 

places of detention for civilians are police and sometimes prison facilities. 

Among the agencies against which credible allegations of torture have been 

made are the following:  - the Uganda Peoples’ Defence Force (UPDF) and its 

military intelligence branch, Chieftaincy of Military Intelligence (CMI) - 

Internal Security Organization (ISO) and its District Security Organizations 

(DISO) - Joint Anti Terrorism Task Force (JAT), a joint body of CMI, ISO and 

other security agencies - Violent Crime Crack Unit (VCCU), a special unit 

comprised of CMI, ISO, and other security agencies, replacing Operation 

Wembley, tasked with stopping common crime - the police and its Criminal 

Investigation Department (CID).    

The most serious abuses seem to occur when suspects are arrested and held by 

the army and its intelligence service, the CMI, as well as JAT and the VCCU. 

The regular police – i.e. police with no special military or security brief – have a 

slightly better record and do not seem to torture suspects as a matter of course. 
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However, the regular police and other security agencies have also committed acts 

of torture and ill-treatment.   

When suspects – such as political opponents or alleged ‘rebels’ – are held by the 

army, CMI, JAT or VCCU, they are often held in “ungazetted” or unauthorized 

places of detention or “safe houses”, where torture can and does take place 

without any observers. The government has repeatedly denied the existence of 

safe houses. In a meeting with Human Rights Watch on April 14, 2005, Defence 

Minister Amama Mbabazi stated that there are safe houses which are used by 

security services to do their intelligence work. He conceded that suspects may 

be interrogated in safe houses but denied that people are detained there.577 

However, field research by Human Rights Watch and FHRI has found that 

detainees were frequently detained in safe houses for days, weeks, and months 

at a time. For example, civilians have been and continue to be held at an 

unauthorized JAT detention centre in the Kololo neighborhood of Kampala and 

at other safe houses. Civilians are also often held for prolonged periods in army 

barracks in different parts of the country, especially the north and west, although 

by law the army is allowed to carry out arrests only in emergency situations and 

should promptly transfer the suspect to police custody. On some occasions in 

recent years, the security agencies and CMI have transferred detainees for the 

night in a police station and kept them all day at a safe house where the 

interrogation and torture takes place. This may be an effort to create a veneer of 

legality.    

Human Rights Watch and FHRI have also found that the army, CMI, JAT and 

VCCU torture or ill-treat suspects frequently. As illustrated below, suspects are 

often detained by one of these agencies incommunicado in a safe house or 

barracks, and tortured or ill-treated to make a confession or to punish them for 

                                                           
577 Human Rights Watch meeting with Amama Mbabazi, Minister of Defence, Sam Kutesa, 

Minister of Foreign Affairs, and Moses Byaruhanga, Secretary of the President. London, April 

14, 2005. 
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refusing to confess. Later, they are taken to a police station where they often 

suffer less abuse, and where the confession is taken again, sometimes in front of 

those who conducted the torture. Suspects are then charged by the police and 

produced in the Magistrate’s Court and judicially charged with treason or 

terrorism.   

Under the Ugandan constitution, treason and terrorism suspects can be detained 

for 360 days without trial and without bail. In many cases charges are dropped 

when the suspects are released on bail after the 360 days. In other cases, 

defendants seek amnesty for treason or terrorism, which requires a confession of 

guilt. The defendants sometimes seek amnesty because of the extreme slowness 

of the judicial system and the protracted time they must await trial.     

Human rights observers have been denied access to unofficial places of 

detention. While the government readily allows independent observers to visit 

regular prisons and police stations, it is very difficult to get access to military 

barracks, CMI facilities, and other “ungazetted” and thus illegal places of 

detention such as the JAT detention facility in Kololo, Kampala, where many 

victims claim to have been tortured. During a recent visit to Uganda, Human 

Rights Watch was denied access by army officials to the military barracks in 

Gulu and Makindye to interview detainees in private.3 Human Rights Watch was 

offered the opportunity to interview detainees in front of their guards, but 

decided not to do so as this is not conducive to an open discussion with the 

detainee.   

Human Rights Watch was told that it could interview the detainees only in the 

presence of army officials. Human Rights Watch conducted interviews of 

officers in Gulu barracks and in April 2004 visited the waiting area of Makindye 

barracks, only to be refused permission to see any detainees or prisoners at all. 

Torture of alleged common criminals by the VCCU   Suspected common 

criminals are frequently tortured, in particular when they are detained by the 

VCCU. The VCCU is the successor of Operation Wembley, which was tasked 
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with cracking down on crime in Kampala starting in 2002. Many victims 

interviewed reported that they had been severely beaten and were still suffering 

the results.     

In December 2003, Michael K., a forty-year-old man traveling by car from 

Masaka to Kampala was stopped by VCCU officers and told, “Black should 

come out.” (Black was a notorious robber; this man denied that he was Black.) 

He was held at VCCU headquarters in Kireka, to the eastern edge of Kampala, 

for three weeks and then transferred to the Central Police Station in Kampala. 

He related that during his detention at VCCU, he was beaten with batons, wires, 

and sticks on the back, chest, knees and ankles. The torture resulted in swollen 

and deformed knees and many scars on his ankles.578  

Brian L., a thirty-two-year-old man from Luwero, was arrested in January 2004 

and accused of stealing a motorcycle. He was arrested by four plainclothed men 

in a white car, who immediately beat him to extract information about the stolen 

motorcycle. According to the man, his captors hit the back of his knees, his 

ankles and genitals. This caused the victim to become incontinent. Brian L.’s 

itinerary shows how many agencies can be involved in a case, even when it 

concerns a minor crime: He was held briefly at CMI offices in Kitante, Kampala, 

then at Luwero police station, then at the VCCU headquarters and then at the 

Central Police Station in Kampala.  

In April 2004, Ben T., a car washer in Kampala was arrested on allegations of 

car theft. According to Ben T., he was first brought to Central Police Station in 

Kampala where he spent five days. As he was about to be released on police 

bond, the police Criminal Investigations Department objected. He was then taken 

to VCCU headquarters, Kireka, Kampala, where he spent eight days. He was 

                                                           
578 FHRI interview with Michael K. at Kampala Central Police Station, May 27, 2004. 5 FHRI 

interview with Brian L. at Kampala Central Police Station, May 27, 2004. 6 FHRI interview with 

Ben T. at Kampala Central Police Station, May 27, 2004, and after release in Kampala, June 

2004. 
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beaten with a baton and electric wires after his hands were tied around his legs. 

Ben T. had swollen legs and could not move his legs as a result of the beatings. 

When he was brought back to the police station he sought medical attention but 

was only given a pain killer. As a result of the torture, Ben T. had difficulty 

walking. He was released in June 2004.   

In some cases, suspects were not only beaten, but subjected to other types of 

torture. In November 2003, John W., a twenty-two-year-old man from Mengo, 

Kampala, was eating lunch when VCCU officers came to arrest the person sitting 

next to him. He told a FHRI researcher that he asked where they were taking the 

man, which angered the officers so that they arrested him as well. During his 

one-week detention at VCCU headquarters, he had his right small finger chopped 

off by a VCCU officer. VCCU agents also beat him with wire on the chest, and 

he still has scars from the beatings. Later John W. was transferred to the Central 

Police Station in Kampala, where he had been held for four months at the time 

of the interview.579    

In early May 2004, Martin O., a twenty-seven-year-old man was arrested in 

Kampala by security agents, most likely CMI agents. He said the agents beat him 

with metallic bars around the knees and toes while asking about a motorcycle 

that had allegedly been stolen. Martin O. was taken to the JAT safe house in 

Kololo and later taken to CMI offices on Kitante Road, Kampala. During 

interrogations, those detaining him threatened to squeeze his genitals so hard that 

he would never have children. They further threatened to beat him if he did not 

confess to having stolen that motorcycle.580    

                                                           
579 FHRI interview with John W. at Kampala Central Police Station, May 27, 2004. 
580 FHRI interview with Martin O. at Kampala Central Police Station, May 27, 2004. 
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T O R T U R E  O F  P O L I T I C A L  O P P O N E N T S    

Political opponents have frequently been threatened, arrested, detained, ill-

treated and tortured. Particularly targeted are those who supported Kiiza Besigye 

in the 2001 presidential election, and who subsequently formed a political group 

called Reform Agenda. Besigye was President Museveni’s strongest opponent in 

that election and fled the country in 2001 after harassment. In 2004 Reform 

Agenda merged with other groups to form what is now a registered political 

party, the FDC.581  

Security agencies claim that members of Reform Agenda – now in the FDC – 

are actively involved with the People’s Redemption Army (PRA). The PRA is a 

rebel group based in the Ituri district of the eastern Democratic Republic of 

Congo.582 While dozens of political opponents and others have been arrested in 

connection with the PRA, no criminal trial has shown the link between the PRA 

and Reform Agenda or the FDC. Many observers believe that it poses little threat 

to security, law and order. Others have questioned the existence of the PRA 

because it has not conducted military operations inside Uganda. Some detainees 

have “confessed” PRA links to the press while in military custody and later said 

these confessions were made under duress. These detainees have been charged 

with treason or terrorism and detained for prolonged periods. A few have been 

amnestied and released.    

Patrick Biryomumeisho, a Besigye campaigner and an elected official (LC-3) in 

Kabale district, southwestern Uganda, was arrested on May 2, 2003 and taken to 

an illegal detention centre run by CMI in Kampala where he was held for several 

months. He was accused of supporting Besigye and the PRA. According to 

Biryomumeisho, he was tortured during his detention at the CMI detention 

                                                           
581 FDC brought together Reform Agenda and several other political groups. Reform Agenda is 

now part of the FDC and does not exist any more as a separate group.   
582 The PRA has at times fought with other armed groups in eastern DRC, such as the Union of 

Congolese Patriots (UPC).   
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centre. CMI agents beat him with an iron bar and other instruments, and kicked 

him, injuring the testicles, left clavicle, and right back shoulder. They also hit his 

big toe with a hammer, causing the nail to fall off after several weeks. He had a 

red chemical substance poured into his eyes that made him blind for several 

weeks and impaired his vision for months afterwards. In July 2003 he was 

charged and sent to Kigo Prison. When Biryomumeisho’s detention exceeded 

the legal limit of 360 days, and after his lawyer brought a habeas corpus, he was 

released on August 2, 2004. The Director of Public Prosecutions (DPP) then 

withdrew the case against him. He has filed a civil suit before the Uganda Human 

Rights Commission, seeking damages for torture.583    

On January 12, 2003, security officials arrested Pascal Gakyaro, a retired civil 

aviation engineer and supporter of Reform Agenda. He was held in unofficial 

places of detention for eight days and beaten during that period. On January 20, 

2003, after the intervention of an MP and a High Court order, Gakyaro was 

charged with treason before the High Court. He was released on bail in July 2003, 

but re-arrested and only released in January 2005. The charges against him were 

dropped.584 Pascal Gakyaro sought legal action, and on June 2004, the High 

Court ordered the government to pay thirty million Ugandan Shillings (about 

U.S. $ 17,000) compensation for unlawful arrest, detention and torture. However 

the damages have not been paid yet.585  

In January 2003, Francisco Ogwang Olebe, a Reform Agenda activist, was 

detained and tortured in a CMI safe house. His neck was dislocated as a result of 

the torture. He was charged with treason along with four others. After he was 

released on bail, he brought legal action in 2004 against the Attorney General for 

                                                           
583 Human Rights Watch interview with Patrick Biryomumeisho, Kampala, March 18, 2005. 

Patrick Biryomumeisho is his real name. 
584 FHRI interview with Pascal Gakyaro, Kigo prison, March 2003. See also press reports:  

“Three PRA suspects cleared,” New Vision, January 18, 2005; “I was arrested over a woman, 

says Gakyaro,” New Vision, January 20, 2005. Pascal Gakyaro is his real name. 
585 “Shame that We Pay Millions for Torture,” Monitor, June 18, 2004.   
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his torture and illegal detention. The High Court ruled in his favor, as the 

Attorney General did not appear, and awarded him eighty million Ugandan 

Shillings (about U.S. $ 45,000) as compensation. His bail was revoked on 

January 17, 2005, on the grounds that the case was ready for trial, and he was 

detained again. By March 2005, Francisco Ogwang Olebe was still in Luzira 

prison awaiting trial. The award of damages has not been paid by the Ugandan 

government.586   

There have been a number of arrests of government opponents in late 2004 and 

early 2005. Among them were FDC officials as well as many other less 

prominent political figures. Those arrested in early 2005 and held on terrorism 

or treason charges are likely to be unable to campaign during or participate in the 

March 2006 presidential elections, unless they are tried unusually fast. As the 

testimonies below indicate, there is a risk that political opponents are held on 

treason charges merely with the aim of punishing them and instilling fear.   

On November 24, 2004, soldiers arrested Steven K., a businessman and known 

government critic in Koboko town, Arua district in northwestern Uganda. They 

accused him of being a rebel and illegally possessing guns. According to the 

victim, he was carrying out a government-managed demobilization process with 

members of a former rebel group and had been authorized to buy back arms in 

that context. The soldiers tied his hands and legs together behind his back 

(“kandoya”) and cut him with a bayonet. He was held for one day in a pit at 

Koboko army barracks. After eight days of detention in Arua barracks where he 

had to suffer further abuse, he was transferred to the JAT safe house in Kololo, 

Kampala. Steven K. was again accused of being a rebel. They tied a stone to his 

penis with a short rope while he was in a squatting position, then forced him to 

jump in the air. He was forced to stand under a tap which jetted out water onto 

                                                           
586 Human Rights Watch interviews with Francisco Ogwang Olebe, Luzira Prison, June 13, 2003, 

and March 19, 2005. 15 The Uganda Constitution forbids bail or bond for 360 days after charges 

are brought in court in capital cases, which include treason and terrorism. 16 Human Rights 

Watch interview with Steven K., Luzira Prison, March 19, 2005.   
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his head at such high pressure that he fainted several times and was eventually 

taken for treatment. At the time of this writing he was being held on treason 

charges in Luzira Prison. Steven K. told researchers that he saw other detainees 

in Kololo who were tortured “worse than  

me” and “who could not move”.     

In December 2004, Robert M., a leading member of the FDC, was arrested by 

CMI agents at Makerere University in Kampala. He told a Human Rights Watch 

researcher that he was accused of having links with the PRA rebel group and 

told, “We are going to throw you into Luzira for a year. We shall see whether 

you shall not reduce that noise. You are on treason.” Robert M. was detained for 

three days at the JAT safe house in Kololo where his torturers stripped him 

naked, severely beat him, mutilated his penis with a razor blade, and threatened 

to kill him. Following his ordeal, he was taken to the Criminal Investigations 

Department where he signed a statement under duress; he did not know the 

contents. He was being held on treason charges at Luzira Prison at the time of 

this writing.587     

In late January 2005, Godfrey G., an opposition politician was arrested by ISO 

officials and held by CMI at the army barracks in Arua for almost two weeks. 

He was accused of planning “military activities” with Kiiza Besigye. According 

to his testimony, he was kicked and beaten badly, and he had a weight tied with 

a short rope to his testicles and penis while he was squatting; he was then forced 

to lift up, which was so painful that he declared he would rather be killed. 

Godfrey G. also had several liters of dirty water poured down his nose and 

mouth, the “Liverpool” treatment. The man was then taken to the JAT safe house 

in Kololo where he was beaten very severely on the chest, causing him to 

collapse. After almost two weeks, he was sent to court to be charged. As of the 

                                                           
587 Human Rights Watch interview with Robert M., Luzira Prison, March 19, 2005. 
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writing of this report, he was held at Luzira Prison and is charged with 

involvement in the PRA.588   

High-profile politicians are not exempt from ill-treatment. On November 22, 

2004, soldiers of the Ugandan People’s Defence Force beat three members of 

parliament in Acholi Bur, Pader district, northern Uganda, as they arrived to have 

a meeting with residents to discuss the government’s White Paper on the 

constitution. The victims, some of whom had wounds from the beatings, were 

Ministers of Parliament (MPs) Odonga Otto, Prof. Morris Ogenga Latigo, 

Michael Nyeko Ocula and their drivers. Odonga Otto had swollen arms and legs, 

Prof. Latigon suffered from head injuries and Michael Nyeko Ocula had swelling 

on the head and back589.19    

In November 2004, Reform Agenda’s Secretary for Information and Publicity, 

Dennis Savimbi Muhumuza, was reportedly caned sixty-five times by an 

intelligence officer because he was distributing Reform Agenda magazines and 

campaigning for the group without police permission. According to an FDC 

spokesperson he was also held at gunpoint, kicked and beaten.590   

Torture of alleged rebels in northern Uganda Northern Uganda has been wracked 

by armed conflict between the rebel Lord’s Resistance Army (LRA) and the 

government UPDF army over the last eighteen years. The LRA has committed 

gross human rights violations against civilians, such as massacres, sexual 

slavery, abduction of children, mutilation and torture. Some of the crimes 

committed by the LRA amount to crimes against humanity.591 In 2005, LRA 

                                                           
588 Human Rights Watch interview with Godfrey G., Luzira Prison, March 19, 2005.   
589 Human Rights Watch interview with witness, Kampala, March 3 and March 9, 2005. The 

names of the MPs are their real names.  
590 FDC appeals to Amama over torture of supporter,” New Vision, November 12, 2004. Dennis 

Savimbi Muhumuza is his real name. 
591 See Human Rights Watch, Abducted and Abused. Renewed War in Northern Uganda (New 

York, July 2003); Foundation for Human Rights Initiative, The Bi-Annual Human Rights 

Reporter 2004, Kampala, Uganda. 
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rebels continued to commit abuses against civilians in northern Uganda. For 

example, Human Rights Watch interviewed several women whose lips were cut 

off by the LRA because the women were allegedly talking to government 

soldiers.592    

While not on the same scale as the LRA, government forces in northern Uganda 

have also committed abuses against civilians, including torture. In some areas, 

the majority of the civilians live in camps for internally displaced persons. The 

camps are controlled by the army. Civilians in the camps are often accused of 

being “rebel collaborators” and then ill- treated or tortured. This happens 

frequently in certain areas when civilians breach the curfew, even if by only a 

few minutes. The local military battalion imposes a curfew on the civilian 

population; it sets a time by which they have to return to the internally displaced 

persons’ camp, and another time by which they have to be inside their huts. 

Beating of civilians by soldiers outside of the camps is prevalent in northern 

Uganda. In some cases, civilians have been beaten even when they returned 

before the curfew has begun. Civilians also are beaten up regularly by soldiers 

for being out of their huts at night, although they are inside the camp. These 

abuses are occurring most frequently in two camps, Cwero and Awac in Gulu 

District, where the 11th Battalion is stationed. Although many have complained 

about this situation, as of late March 2005 no corrective action had been taken.   

On February 17, 2005, Patrick W., a farmer near Cwero camp was arrested by 

soldiers. He had gone back to his old home outside the camp and built a fire 

break line around his house to protect his fruit trees, so that he could provide his 

family food to supplement the skimpy rations in the camp. The soldiers accused 

him of working for the rebels, caned him, and tied a rope around his testicles and 

                                                           
592 Human Rights Watch interview with victims, Kitgum Hospital, Kitgum, Uganda, March 2, 

2005. 
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pulled on it. Patrick W. fainted and was taken to nearby Cwero army barracks. 

He was released the next day and told never to go back to his home.593    

Odang Binoni, in his seventies, was beaten to death by soldiers on February 19, 

2005 in Cwero camp, Gulu district. He was out late at a funeral – funeral wakes 

usually continue the whole night – and was hence breaching the curfew rules. He 

had gone to the latrine, and when he returned, a soldier hit him with the butt of 

his rifle several times in the chest until the old man fell to the ground. Then 

several soldiers told the mourners to leave. Odang Binoni died shortly after of 

his injuries.594  

In other cases, the army arrests and detains people accused of links with the LRA.  

Soldiers, similar to other security and intelligence officials, seem to use ill-

treatment and torture as methods of interrogation; questions would be asked 

during the beatings about the suspects’ links with the rebel LRA. In several cases 

victims have been detained in a pit within the barracks.    

For example, in August 2003, Bob O., Charles B., James K. and Lucius O. were 

arrested by the army at Paicor camp as alleged rebel collaborators and taken to 

Paicor military barracks, Gulu district, where they were held in a deep, mud-

filled pit. They were tied back to back to each other until the next morning. 

Afterwards, they were detained in a storage building close to the Acholi Inn in 

Gulu, where they were interrogated about LRA links, and severely beaten with 

sticks in front of the Military Intelligence Coordinator for northern Uganda, Col. 

Charles Otema, a senior commander. The following day the four men were 

transferred to the police, and shortly after they were charged with treason and 

transferred to Gulu Central Prison. After one year, they were released on bail; 

the charges are still pending.595     

                                                           
593 Human Rights Watch interview with Patrick W., Cwero camp, Gulu District, Uganda, 

February 26, 2005. 
594 Human Rights Watch interview with relative of Odang Binoni, Cwero camp, February 26, 

2005. Odang Binoni was his real name. 
595 Human Rights Watch interviews with Bob O. and Charles B., Paicor camp, Gulu District, 

February 27, 2005.  
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On April 2004, Theodor O. was arrested at Paicor camp on accusations of being 

a rebel and owing a gun. During the five days of his detention at Paicor military 

barracks, he was held for one day in a pit. During this time, he witnessed severe 

abuses against other detainees:    

There were other people in the pit who were … taken out of the pit and beaten 

individually. The way the pit was constructed it had roofing you could peep 

through. I saw people beaten on the buttocks, beaten strictly on the buttocks until 

the stick was broken, until the buttocks were so swollen the person couldn’t sit. 

I wasn’t beaten but was tied up with rubber – it has ruined the circulation in my 

veins in my arms.596 

In February 2005, Julius L. was arrested at Pabbo camp, Gulu district, on 

accusations of collaborating with the LRA and boasting about being a relative of 

Vincent Otti, a senior LRA leader. He was taken to Olwal military barracks and 

then forced to go out with soldiers to “show where the rebels were”. At one point 

the soldiers stopped and hit Julius L. severely on the head, put a rope around his 

neck, sat on him and started strangling him. He fainted but survived, and 

eventually made it back to his camp. He continues to have body pain and feel 

very weak, and has a fracture in the waist.597    

S T A T E  A C T I O N  A G A I N S T  T O R T U R E    

Ugandan Human Rights Commission (UHRC) The UHRC was established under 

articles 51 to 59 of the Constitution. It is entrusted with a wide variety of 

important functions, such as investigating abuses, carrying out prevention work 

and trying civil suits regarding human rights. Its commissioners sit as judges in 

a human rights tribunal, where they have the power to make awards of damages 

for violations of human rights.    

According to its most recent report, the UHRC received 446 torture complaints 

during 2003.598 28 Most complaints were against the police, the army and the 

                                                           
596 Human Rights Watch interview with Theodor O., Paicor camp, February 27, 2005. 
597 Human Rights Watch interview with Julius L., Pabbo camp, February 25, 2005.   
598 UHRC, 6th Annual Report, 2003, p.88. 29 UHRC, 6th Annual Report, 2003, p.88. 
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VCCU. The UHRC recognized that most torture complaints were closely linked 

to three illegal practices:   

The use of torture was closely linked to the use of illegal detention places, 

detention beyond 48 hours as stipulated by law and the involvement of other 

security organs in police functions.   

Out of the twenty-one complaints resolved by the UHRC Tribunal in 2003, 

eleven involved torture. Torture was established in nine of the complaints and in 

seven cases, compensation was ordered in favor of the complainants.599 

However, compensation payments have never been made because of general 

budgetary constraints in Uganda; no priority for payments is given to human 

rights victims.    

Another key area of work of the UHRC is civic training and education for the 

promotion of respect for human rights. For example, UHRC has carried out 

important human rights training with the police and prison officials.600   

Criminal prosecution and civil suits regarding torture  

In a handful of cases, victims of torture have been able to file civil suits and have 

been awarded compensation. Apart from the UHRC tribunal, regular courts have 

occasionally dealt with such cases. For example, in two of the cases mentioned 

above – Francisco Ogwang Olebe and Pascal Gakyaro – the victims were 

awarded compensation although no payment has been made by the Ugandan 

government. Some other cases are pending. A girl and a woman who had been 

raped by UPDF soldiers and infected with the HIV virus had their case submitted 

to the High Court in Gulu on March 25, 2005 and are awaiting the court’s 

decision. An old man tortured with melted plastic on his back in Gulu brought a 

                                                           
599 The seven individuals who were awarded compensation payments for torture were the 

following:  Stephen Gidudu, Akera Eric Bosco, Nsereko Sajjabi, Mahmood Hassouna, Embati 

Ophen, Acen Rose and Salim Chepkrwui. UHRC, 6th Annual Report, 2003.    
600 UHRC, 6th Annual Report, 2003; FHRI, The Defender, Vol. 8 Issue No. 2, “Human Rights 

Education of Law Enforcement Personnel in Relation to the Convention Against Torture and 

Other Cruel, Inhuman or Degrading Treatment”, 2004. 
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suit against the Attorney General, who did not appear until the end of the trial, 

and did not present any witnesses.601   

Criminal prosecution is even rarer. Complaints seem to be stifled at the local 

level by the local military commander. In almost all cases, the perpetrators are 

not punished.    

Parliamentary commissions   

A Parliamentary Select Committee to Inquire into Election Violence looked at 

the misconduct, mismanagement, violence and rigging that characterized the 

presidential, parliamentary and local elections held in 2001 and 2002. The 

investigations unearthed cases of detention of suspected opposition politicians in 

illegal locations, torture and state- sponsored violence against opposition 

supporters. Unfortunately, the report was never debated in parliament, as it was 

said its contents were too sensitive and touched on matters treated in court.602 In 

2005, according to donors, this report was finally to be debated in Parliament; 

the projected time of late March was not met, however.603   

In 2002, a Select Committee under the Parliamentary Committee on Defence and 

Internal Affairs undertook a study of torture, safe houses, and other places of 

“ungazetted” (unofficial) detention. Among other things, its members visited 

prisons and interviewed many torture survivors. Unfortunately, the results of this 

study were also not made public.    

 

 

 

 

                                                           
601 See Abused and Abducted, pp. 45-46 ; Human Rights Watch interview, Kampala, March 25, 

2005. 
602 “Election Violence Report Shelved, Speaker Bashed,” Monitor, December 4, 2002; “NGOs 

appeal on violence,” New Vision, April 4, 2005. 
603 Human Rights Watch interviews with donors, Kampala, March 2005. 
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CHAPTER FOURTEEN 

Q U A R I N G  R I O T S  ( P O M A )  

In 2013, the Parliament of Uganda passed the Public Order Management Act 

(2013) (POMA) to give full effect to the realisation of the exercise of the 

fundamental right to assembly granted by the constitution. The law was passed 

with three objectives: to provide for the regulation of public meetings; to provide 

for the duties and responsibilities of the police, organisers and participants in 

public meetings; and to prescribe measures for safeguarding public order and for 

any other related matters. Debating and passing the law was a contentious matter. 

First, there was fear and concern, especially among human rights groups and the 

opposition political parties, that the law was passed in an effort to curtail civil 

and political liberties under a multiparty political dispensation.  

Second, the law was seen as an attempt by the executive to reverse a court ruling 

in the Muwanga Kivumbi vs Attorney General604 in which Muwanga Kivumbi 

challenged the constitutionality of section 32 (2) of the Police Act which 

conferred powers on the police to regulate assemblies and processions. Section 

32, sub-section 2 of the Police Act provided that if the Inspector General of 

Police (IGP) has reasonable grounds to believe that any intended assembly or 

procession is likely to cause a breach of the peace, the IGP may, by notice in 

                                                           
604 (Constitutional Petition 9 of 2005) [2008] UGCC 34 (27 May 2008) 
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writing to the person responsible for convening the assembly or forming the 

procession, 1 prohibit the convening of the assembly or forming of the 

procession.  Court nullified this sub-section on grounds that it gave the IGP wide 

powers which could be abused to arbitrarily deny the right of assembly. 

Since its enactment, POMA has remained a contentious piece of legislation in 

Uganda’s transition to a functioning multiparty political system.  While some 

activities have been held and facilitated under POMA, many other activities of 

the opposition political parties have been blocked or dispersed by the police. In 

the face of the increasing demand by the political parties to exercise their right 

to assemble, many public assemblies have been stopped or dispersed by the 

police. Confrontations between the police and political leaders over the right to 

assemble are building a culture of violence and defiance within the population. 

This trend undermines the growth of democracy and the building of strong 

institutions that empower the citizens and demand accountability.  

Public debate over dispersed assemblies has been characterised by accusations 

and counter-accusations. On the one hand, the police have consistently accused 

the political parties of non-compliance with the provisions of POMA. On the 

other hand, the political parties have accused the police of acting 

unconstitutionally in blocking their activities. The police are accused of acting 

outside the provisions of POMA, of misinterpretation of the law and of partisan 

conduct.  

It is, therefore, important to understand why, in some cases, the police have 

stopped or dispersed some political party assemblies and why they have 

facilitated other assemblies of the same political parties. Do the police have clear 

and objective criteria in deciding which assemblies to facilitate and which 

assemblies to block?  Has the implementation of POMA shifted in objective from 

facilitating the realisation of the right to assembly to abrogating the same rights 
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when it comes to political parties? Notwithstanding the increasingly vociferous 

political debate on the right to assemble, particularly as exercised and enjoyed 

by political parties, no systematic study has been conducted to examine the 

implementation of POMA as the enabling law.  

T H E  P O L I C E  A C T ,  S E C T I O N  3 2  ( 2 )  

The debate on POMA has stopped at raising the normative aspects. Focus has 

been placed on whether the law complies with international standards and 

practices with regard to freedom of assembly. The arguments have been, and 

remain, that despite the right to assembly being recognised by the constitution, 

the police is fond of blocking opposition political parties from exercising their 

rights. On the other hand, arguments have been made that the law only requires 

organisers of public meetings to notify the police of their intention to hold public 

meetings. In what has been described as disregard of the law, the political parties 

have accused the police of assuming powers to grant permission to any person 

who wishes to exercise their right to assemble.  

The police have also raised the concern that the opposition political parties do 

not comply with all the requirements of the law with regard to the exercise of 

public meetings. Therefore, the interpretation and application of the law have 

seen an upsurge in confrontations between the police and the political parties. 

What has not been discussed are the dynamics that take place between the police 

and the political parties in the course of exercising the right to assembly. It is 

these dynamics that tend to define the interface between the police and the 

organisers of public meetings. These dynamics are not always captured in the 

debate on the right to assembly and the never-ending confrontations between the 

police and political parties. Owing to the centrality of the right to assemble in 

building democracy, there is need to go beyond the normative considerations of 
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whether the law conforms to international human rights standards. There is need 

to examine the practical exercise of the right to assemble.  

Under international and national law, states have the obligations to protect, 

respect and fulfil the right to assembly and these obligations are performed 

through the various decisions and actions on the part of the state authorities. How 

are these obligations being performed in the implementation of POMA?  

The right to assemble is a fundamental human right recognised by the Ugandan 

constitution. Article 29 (1) (d)605 provides that every person has the right to 

freedom to assemble and demonstrate together with others peacefully and 

unarmed and to petition. 2 

The right to assemble is described as a cornerstone of democracy because of its 

linkage to other rights such as the right to association. It gives meaning and 

operationalisation to other socio-economic and political rights. For example, the 

right to food will be demanded if people are able to assemble. The right to 

assembly gives citizens the opportunity to publicly express their grievances, to 

petition authorities, to hold governments accountable and to place demands on 

leadership. Therefore, restrictions on the right to assembly have far-reaching 

implications for strengthening democracy, and for building democratic 

institutions and a functioning multiparty political system. With the escalation of 

confrontations between the police and political parties over the exercise of the 

right to assembly, there is concern as to whether the Public Order Management 

Act (2013) is actually facilitating the exercise of the right to assembly or whether 

it is being used to muzzle critics and block political parties from organising and 

exercising their right to assemble. Through these confrontations, the right to 

assembly, as a constitutionally enshrined right, has been violated and denied in 

many instances. 

                                                           
605 Constitutuion of the Republic of Uganda, 1995 (As amended) 
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T H E  I M P L E M E N T A T I O N  O F  T H E  P U B L I C  

O R D E R  M A N A G E M E N T  A C T ,  2 0 1 3  ( P O M A ) :  

This year, 2019, marks six years since the enactment of POMA. It is important 

that a study is undertaken on the implementation of POMA to establish whether 

the law is indeed facilitating the realisation and exercise of the right to assemble 

or whether it has turned out to be a law that is being used to arbitrarily deny a 

constitutionally enshrined right. Based on experience with the implementation 

of POMA, this chapter will inform debate on the necessary legal and political 

reforms to enhance the protection and exercise of the right to freedom of 

assembly. Furthermore, once successfully concluded, the study is expected to 

contribute to improving the working relations between the police and organisers 

of public meetings. 

The frequent and never-ending confrontations between the police and political 

parties in the course of organising public meetings negatively affect the growth 

of democracy and multiparty politics, and have the potential to build a culture of 

violence and resistance among the population. While the police have the 

obligation to facilitate the right to assembly, these confrontations present a 

negative image of the role of the police as a violator of constitutionally enshrined 

rights. This undermines public confidence in the police.  

Through examining the dynamics, mechanisms and processes involved in the 

implementation of POMA, the objective of this study was to examine how 

POMA is being implemented and to assess the extent to which it has facilitated 

the enjoyment of the right to freedom of assembly by political parties in Uganda.  

Specifically, the chapter seeks to:  

1. Analyse the legal-cum-constitutional content of POMA;  

2. Assess the realisation of the objectives of the Public Order Management Act, 

2013;  
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3. Examine the dynamics, modalities, processes and mechanisms involved in the 

implementation of POMA;  

4. Assess the extent to which the police and the political parties comply with the 

provisions of POMA;  

5. Analyse the reasons why the police have stopped or prevented the holding of 

particular public meetings by political parties; and  

6. Establish the challenges faced by stakeholders in the implementation of 

POMA and to offer policy recommendations for reforms. 

This exploratory and descriptive study attempted to take stock of some of the 

challenges in the exercise of the freedom of assembly in Uganda with reference 

to the implementation of the Public Order Management Act, 2013 (POMA). 

Specifically, the study focused on activities organised by political parties. The 

study took an interest in the public perception of confrontations and their 

consequences with regard to the prospects for the exercise of the right to 

assembly and the growth of multiparty politics in Uganda. Like any other study, 

this study faced serious limitations.  

First and foremost, the enforcement of POMA is a highly sensitive issue 

politically. Authority to regulate public meetings is a responsibility of top 

leadership of the police. Accessing data from the police or getting police officers 

to be cleared for interview was very difficult. On the part of political parties, 

poor documentation within the political parties further complicated access to 

documents relating to notices to the police for public meetings as provided for 

by law. Many of the political parties do not have correspondence with the police. 

It is expected that this study will lay the ground for more a comprehensive review 

of the implementation of POMA to guide the country as to how best to exercise 

the right to assembly in Uganda as provided for in the constitution. 
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Literature on policing and regulating public assemblies underscores two main 

theoretical understandings of the legislation of public order management laws. 

Waddington (1993) observes that the laws of public order management have had 

two versions in terms of interpretation and comprehension. The first 

interpretation, which he also calls the orthodoxy version, looks at public order 

management laws as attempts by various regimes to suppress any dissenting 

views.  

In this case, the laws are designed to provide for high-handed methods of dealing 

with public gatherings. Under this theoretical understanding, the laws on public 

order management include provisions that give excessive powers to the 

authorities to clamp down on dissenting views. This view is widespread in most 

discussions on POMA.  

According to the proponents of this view, the NRM government passed the 

POMA in an effort to circumvent a decision of the Constitutional Court that 

nullified section 32, sub- section 2 of the Police Act. They argue that many 

sections in POMA gave powers to the police, which powers have been used to 

violate and abuse people’s right to assembly. 

The second version of public order management laws looks at the laws as geared 

towards minimising confrontations, ensuring public order and ensuring the 

facilitation of the exercise of the right to assembly. This view considers any 

policing of public order to be aimed at avoiding confrontation and violence. All 

measures and conditions imposed, as well as all engagements, are geared towards 

facilitating, protecting and upholding the right to assembly. Even where the 

police have been given powers that could potentially limit the exercise of 

people’s right to assemble, such powers have been used reservedly and as a 

matter of last resort. With this version, there is legal justification to arrest or to 
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limit the exercise of the right to assembly but, in most cases, the police or 

authority limits themselves to engagement.  

This study was informed by both these interpretations of the purpose and 

intention of public order management laws. On the one hand, the law is seen as 

an attempt to curtail freedom through the various prohibitive sections in the law. 

On the other hand, the law is seen as primarily providing for the regulation of the 

right to assembly as provided for under the constitution. Evidence suggests that 

the application of a particular version has been on a case-by-case basis and 

depended on the issues and nature of engagement between the police and 

organisers of these public meetings. The strategy, approach and tactics employed 

by the police depend on the issues at stake, the perceptions of the police and 

organisers of these public meetings as well as the nature of engagement between 

the police and the organisers.  

The right to freedom of assembly According to the first thematic report of the 

UN Special Rapporteur on the right to freedom of assembly and association, an 

assembly is an intentional and temporary gathering in a private or public space 

for a specific purpose. The right to freedom of peaceful assembly is among the 

most important human rights. It allows people to ‘gather publicly or privately 

and collectively express, promote, pursue and defend common interests.’ The 

freedom of assembly includes the right to participate in peaceful assemblies, 

meetings, protests, strikes, sit-ins, demonstrations and other temporary 

gatherings for a specific purpose.  

Theoretical and conceptual understanding of policing public 

assemblies 

The right to assembly is a cornerstone of democracy. It has inherent linkages to 

other human rights but mainly with the freedom of expression and association. 

These rights share a very close relationship in a democracy. Through freedom of 
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assembly, citizens are able to come together and demand other rights, such as the 

right to food. With the right to assembly, citizens are able to express themselves 

and demand accountability from their leaders. This right to assembly is also 

critical in operationalizing the right to association. With the adaption of 

multiparty politics, the right to assemble extends to political parties and 

organisations. Through the exercise of the right to assemble, political parties are 

able to mobilize support for their policies as well as build political parties as 

viable and sustainable institutions. 

Under Ugandan law, the Constitution of Uganda, Article 29(1)(d)606 guarantees 

the right to freedom to assemble and to demonstrate together with others 

peacefully and unarmed and to petition together with others. Article 43607 of the 

Ugandan constitution provides the general limitation on fundamental and other 

human rights and freedoms. This article provides that in the enjoyment of the 

rights and freedoms prescribed in the constitution, no person shall prejudice the 

fundamental or other human rights and freedoms of others or the public 

interest.608  Therefore, in the enactment of POMA, both Article 29 (1) (d) and 

Article 43 were incorporated as the principles of the law. International law states 

that the right to peaceful assembly can only be restricted in accordance with the 

law and when it is necessary in a democratic society in the interests of, among 

other things, public order.609 The African Charter of Human and Peoples’ Rights 

also states that individuals have the right to assemble freely with others, and that 

this right can only be subject to ‘necessary restrictions provided for by law.’6107 

While limitations are provided for under the law, the gist of regulating 

                                                           
606 Constitution of the Republic of Uganda, 1995 (As amended) 
607 Ibid 
608 Article 43 (1) 1995 Constitution of Uganda 
609 Art 21, International Covenant on Civil and Political Rights; Article 20, Universal Declaration 

on Human Rights 
610 Article 11, African Charter of Human and Peoples’ Rights 
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fundamental rights is basically safeguarding the rights of individuals against 

arbitrary powers of the state. Much as the authorities have powers to enact 

limitations, any such limitations should favour citizens’ enjoyment of their 

fundamental rights.  

Given that detailed regulation of such rights cannot be assigned to the 

constitutions, states formulate interventions by enacting legislation to provide 

for and regulate fundamental freedoms. This provides for the relativity of 

constitutional protection of fundamental rights. Analysis of such regulation 

normally takes into account the content of the regulation, the manner in which 

these rights are to be exercised and guarantees that such regulation is possible. 

On the question of content, analysis is done to establish if such laws are in 

conformity with international standards and norms. The conditions and methods 

of exercising these rights are also a critical factor for analysis. Debate on the 

regulation also seeks to establish whether the regulation of fundamental rights 

can be guaranteed under the legal frameworks. The guarantee that regulation is 

possible can be determined by the possibility of checks on the powers of the state 

to arbitrarily deny the right to assemble. The possibility of seeking redress in the 

event that rights are violated and denied must be practically feasible within the 

legal system. 

When detailed regulation of the right to assemble is taking place, two critical 

factors must be taken into account. First, the regulation must ensure that state 

power is not undermined. State power is pursued through public order and 

security. Often legislation must strike a balance between guaranteeing 

fundamental rights and freedoms and preserving public order and security of the 

state. In the event that the balance cannot be established, normally the security 

of the state and public order prevail over fundamental freedoms. This is normally 

the case in the current war against terror. Various states have violated the rights 
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of citizens in the name of fighting terror. The second factor that must be 

accommodated in the enactment of regulation concerning fundamental rights and 

freedoms is the fact that in the exercise of one’s rights, the rights of others must 

be protected and not interfered with. This, therefore, provides for the coexistence 

and conflict of rights among citizens.  

In the event of conflicts, the authorities must rely on objective criteria in 

guaranteeing that citizens enjoy their rights while respecting the rights of others. 

The authority should not rely on arbitrary, ideological or political interference in 

making decisions over rights. This is a key concern that has dominated events 

and policing public assemblies in many transition countries. In evaluating the 

implementation of POMA, the clash between these rights has been considered 

on several occasions.  

Several activities over the right to assemble have been blocked by the police on 

the grounds that exercising these rights could interfere with the rights of others. 

It is, therefore, important to establish whether the police rely on clear, objective 

and transparent criteria in determining and making decisions on the right to 

assembly when it comes to political party activities and how the balance between 

the right of political parties to assemble is balanced against the rights of others 

who may not be part of their public meetings. Is there a defined criterion? Is the 

criterion abstract or arbitrary? Is the current criterion prone to abuse? Is it 

complicated by the political context in Uganda?  What principles and guidelines 

inform the criterion being employed by the police in such cases?  

Protection of freedom of assembly under international law  

The right to peaceful assembly is a fundamental human right, and is enshrined in 

international law, African regional law and Ugandan national law. Much of the 

available literature about this right to assembly in Uganda has tended to aim at 

explaining the laws regarding freedom of assembly. Such publications aim at 
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assisting lawyers, civil society organisations (CSOs), political leaders and the 

police in understanding the laws regarding the policing of public assemblies in 

Uganda and the principles the police should abide by, to ensure that the 

constitutionally enshrined right to freedom of assembly is not arbitrarily denied. 

Available publications have mainly focused on explaining the legal frameworks, 

duties and responsibilities of the police, as well as the crimes and penalties that 

could be committed in the exercise of the rights to assembly. Not much has been 

written about the practical policing of public assemblies in Uganda. 

Article 20611 of the Constitution of Uganda enshrines the rights of every person 

in Ugandan to ‘freely and peaceably assemble, associate and cooperate with 

other persons, express views publicly and more specially to form or join 

associations or organisations formed for the purposes of preserving or furthering 

his beliefs or interests or any other interests.’ However, under Article 43 of the 

Constitution, this right can be limited. International law states that the right to 

peaceful assembly can only be restricted in accordance with the law and when it 

is necessary in a democratic society in the interests of, among other things, public 

order. The African Charter of Human and Peoples’ Rights also states that 

individuals have the right to assemble freely with others, and that this right can 

only be subject to ‘necessary restrictions provided for by law.’ Hence, in Uganda, 

all people have a right to peacefully assemble, but this right can be limited by 

other laws for the purpose of maintaining public order under the constitution.  

Under international law, states have a duty to respect, protect and fulfill the right 

to freedom of assembly. In this case, citizens must be free to plan, organise, 

promote, advertise and hold assemblies as well as participate in one such 

assembly. States should not impose restrictions on the exercise of such rights 

other than those allowed and provided for in a democracy.  

                                                           
611 Constitution of the Republic of Uganda, 1995 (As amended) 
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The United Nations Human Rights Committee has upheld the fact that any such 

limitations or restrictions imposed should aim at facilitating the exercise of the 

right rather than disproportionately or unnecessarily limiting the right to 

assemble. Restrictions are always imposed on aspects such as the time and place 

of exercising the right to assemble, the manner in which the right may be 

exercised and the requirements to notify the authorities should any person wish 

to exercise their rights to assembly.  In determining these guidelines, the 

objective is to ensure that persons who wish to exercise their rights are able to 

exercise the rights without interfering with the rights of others.  

On the one hand, but also without undermining the authority of the state, the 

power and authority of the state is always pursued through public order and 

security. Under international law, states are also under the obligation to facilitate 

the enjoyment of the right to assembly. The state is expected to perform and fulfil 

some positive steps aimed at assisting the citizens to enjoy their right to 

assembly.  

The facilitation entails proper planning of events, establishing effective 

communication and collaboration with the organisers of public assemblies, the 

provision of basic services, the protection of the safety and the right of bystanders 

and adequate training of police personnel to facilitate assemblies. The question 

of facilitation is at the core of a human rights-based approach. The state must 

take, as its first basic responsibility, the duty to facilitate the enjoyment of the 

right to freedom of peaceful assembly. Within this context, public assemblies are 

not to be seen as threats to be controlled but as social and political processes to 

be facilitated.  

The constitutionality of the various laws regarding freedom of assembly in 

Uganda has been a contentious issue. In discussing the constitutionality of 

POMA, questions have been raised as to whether the specific provisions of the 
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law go against the constitutionally provided rights. There are questions as to 

whether the sections of the law limiting the right to freedom of assembly are so 

broad as to allow the arbitrary denial of the rights to assembly by the police. 

Concerns have also been raised that the powers given to the police under the law 

are more prohibitive than regulatory in nature. Furthermore, there have been 

questions as to whether the specific section is reasonably necessary to achieve a 

legitimate outcome of ensuring that the constitutionally protected rights are 

safeguarded and exercised by the public. 

Right to assembly at the continental level  

At the continental level, the question of the right to assembly presents serious 

and widespread dilemmas. While the majority of the African states have ratified 

the right to assembly and have signed various treaties and instruments that 

provide for this right, Africa has witnessed widespread violations of the right to 

assembly. Many African countries have violated and disrespected the right to 

assembly in total disregard of their international, regional and national 

commitments. The African Police and Civil Society Oversight Forum (APCOF) 

notes that despite the formal recognition of these rights, their practical exercise 

has been rendered difficult by the legal obstructions or practices that lead to poor 

management of public assemblies. 8 

In its 2016 report, APCOF notes that there is lack of mechanisms and modalities 

of communication, negotiation, poor planning, and lack of coordination between 

the police and the organisers of public assemblies. Therefore, the recurring 

confrontations undermine public confidence in the police, transparency in police 

operations and the working relations between the police and the public.  

Guidelines on freedom of assembly in Africa  

The African Charter on Human and Peoples’ Rights guidelines on the freedom 

of assembly in Africa spells out 10 key principles that would guarantee a human 
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rights- based approach in safeguarding the right to assembly. First is the 

presumption in favour of rights. In the event that conflicts arise in the exercise 

of one’s right to assembly, the state has to act in a manner that ensures that the 

right to assembly is respected, protected and exercised. Cases may appear when 

certain conditions are not met by the organisers of such assemblies. This 

principle calls upon the state to ensure that people are able to exercise their right 

to assembly. For example, persons who wish to exercise their right to assembly 

may not have fulfilled all the requirements under the law for holding of 

assemblies. The principle of presumption in favour of rights compels the state to 

do all in its means and capacity to ensure that the people are able to exercise their 

right to assemble.  

Other important principles are ensuring an enabling environment, inclusive and 

participatory processes of developing such legislation, impartiality of state 

agencies, human rights compliance and simple and transparent procedures for 

one to exercise their right to assembly. Much as the laws provide for procedures 

and processes for one to exercise one’s rights, the principle of simple transparent 

procedures demands that the state should not institute procedures that literally 

make it difficult for the citizens to fulfill them as a condition for the exercise of 

their right to assemble.  

There have been cases where the state has used these conditions as a requirement 

for the exercise of the right to assembly. However, on critical examination, such 

conditions are disguised as facilitating the right to assembly yet, in actual sense, 

they are enacted to curtail people’s right to assembly. In addition, the guidelines 

spell out two other critical principles which must be followed in the drafting of 

the necessary legal framework and the subsequent interpretation during 

enforcement. These are reasoned decisions and judicial review.  
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This principle demands that in cases where the state objects to or blocks the 

exercise of the right to assembly, the responsible authority must provide in 

writing reasons as to why the right cannot be exercised at a given time. These 

reasons must be objective and transparent and should not be influenced by 

ideological or other political considerations. The aggrieved person’s right to seek 

remedy must be protected. In other words, the legal framework and practice in 

the exercise of the right to assembly must provide for a process of seeking redress 

in the courts of law.    

The incorporation of these principles into the enforcement of legislation aimed 

at regulating and protecting the right to assembly is critical to ensure that the 

constitutional rights are not only provided for in the law but are also protected 

and exercised without confrontation between the citizens and the police. The 

policing of assemblies must be guided by the human rights principles of legality, 

necessity, proportionality and non- discrimination and must adhere to applicable 

human rights standards. So long as an assembly remains peaceful, the police 

should not disperse it.  Instead of dispersing an assembly, the police has the duty 

to remove violent individuals from the crowd in order to allow protesters to 

exercise their basic rights to assemble and express themselves peacefully.  The 

dispersal of assemblies should only be a measure of last resort and be governed 

by rules informed by international standards.  

The Public Order Management Act, 2013 (POMA)  

The Public Order Management Act (2013) is organised into four main parts as 

follows: Part One presents the preliminary issues; and Part Two provides for the 

regulation of public meetings. This is followed by the rights and duties of police 

and organisers of public meetings in Part Three. The last part deals with 

miscellaneous issues. POMA was enacted to serve three main objectives as far 

as public assemblies are concerned. These are: to regulate public meetings; to 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
512 

 

provide for the duties and responsibilities of the police and organisers of public 

meetings; and to prescribe measures for the protection of public order and related 

matters. It is important to ascertain how the law provides for each of these in the 

details. 

The gist in these objectives is the regulation of public meetings. According to 

section 2 of POMA, regulation of public meetings is concerned with ensuring 

the exercise of freedom of assembly and demonstration in accordance with 

Article 29 (1) (d)612 and Article 43 of the Constitution. The spirit of the law was 

to operationalise the spirit of Article 43.613  Under this section the idea of 

regulation is to ensure that the conduct and behaviour of participants at public 

meetings conforms to the requirement of the constitution. In this case, Article 43 

introduces and provides for grounds upon which limitations by be imposed. 

Basically, Article 43 takes cognizance of the rights of others and the need to 

provide for the protection of public order and security. That is to say, public 

assembly is not absolute but tit can be regulated. 

Section 3 of POMA provides for the power of the IGP or any authorized officer 

to regulate public meetings. It is the duty of the IGP to ensure that the conduct 

of public meetings conforms to the requirements of the constitution. For purposes 

of POMA, the word ‘regulate’ means to ensure that the conduct and behavior at 

public meetings should conform to the requirements of the constitution. In this 

case, the conduct of public assemblies should conform to Article 29 (1) (d) and 

Article 43614 of the Constitution. Should the public meetings go against, or 

threaten, these two articles, the IGP has powers to intervene in the conduct of 

these assemblies. Within the context of human rights, the powers of the IGP are 

                                                           
612 Constitution of the Republic of Uganda, 1995 (As amended) 
613 Ibid  
614 Ibid  
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primarily concerned with instituting measures under which the right to assembly 

can be exercised without violating the law. Blocking the exercise of the right to 

assembly is a matter of last resort and this must be determined through an  

objective and transparent process.    

For avoidance of doubt, section 4 defines public meetings as any organised 

procession, gathering or demonstration in a public place or premises held for the 

purpose of discussion, petition, acting upon or expressing views on a matter of 

public interest. This definition of a public meeting embraces three main 

elements: first, a gathering; second, the venue must be a public place; and third, 

the purpose of the meeting – discussion, expressing, petitioning and acting upon 

a matter of public interest. Any gathering that conforms to any of these elements 

can be categorised as a public meeting to which POMA applies.  

Under section 4 (2), POMA provides for meetings that are excluded from 

regulation by the police. Specifically, section 4 (2) (d) exempts meetings of 

organs of political parties called in accordance with the constitutions of the 

respective political parties and organisations. This section explicitly exempts 

meetings of political party organs that are called to exclusively deliberate on the 

internal affairs of the political party. This section has been widely misrepresented 

by political party leaders and has been grounds for confrontations between the 

police and political parties in many meetings of the political parties. Many 

political party leaders take the exclusion to cover all meetings of political parties. 

However, the section is very specific in excluding meetings of the organs of 

political parties. The organs of the political party exempted are clearly defined 

under the respective political parties’ constitutions. In other words, any meetings 

of party members, that cannot be defined as meetings of a party organ do not 

have this exemption. It is also important to note that under this clause, party 

organ meetings are restricted to deliberating on internal affairs of the party and 
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not any public interest issue. 4.6 Notification for public meetings. The issue of 

notification regimes when it comes to the exercise of the right to assembly 

dominates debate in the literature on the right to assembly. Advance notification 

of public gatherings is a fairly common regulatory procedure around the world.  

It has been upheld by the UN Human Rights Committee and regional human 

rights bodies.  It imposes an additional restriction and responsibility on 

organisers of public meetings to notify the authorities of any upcoming assembly. 

While the right to assembly is a fundamental right and not granted by the state, 

states always institute procedures and conditions under which this right can be 

exercised by their citizens.  

Such notification procedures serve two main purposes: first, they give the state 

time to make adequate preparations to facilitate and protect the people’s right to 

assemble. Preforming these roles is an obligation on the state and giving such 

notice is aimed at cooperation with the state to ensure it is well placed to perform 

this role.  

Second, the state is given notice to ensure that it plans better to ensure that while 

groups may be exercising their right to assemble, public order and the rights of 

others are protected in equal measure. The UN Special Rapporteur, Mr. Maina 

Kiai, also states that the notification procedure can be considered necessary to 

‘allow  the state  authorities  to  facilitate  the  exercise  of  the  right  to freedom  

of  peaceful  assembly  and  take  measures  to  protect  public  safety  and  order  

and  the rights and freedoms of others.’ 615 

The requirement for notification of the state authorities should not be construed 

to mean seeking permission for people to exercise their right to assemble.  The 

                                                           
615 Many of the best practices related to notification have been clearly explained in the second 

report of the UN Special Rapporteur from April 2013 on ‘the rights to freedom of peaceful 

assembly and of association’, which was submitted to the UN Human Rights Council pursuant 

to Council resolutions 15/21 and 21/16 
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key difference between the notification procedure and the permission 

requirement, therefore, is that the former is based on the legal presumption that 

no permit is necessary to exercise the freedom of assembly.  

The goal of a notification procedure is to inform a competent authority about 

plans to hold a peaceful assembly in advance, in order to trigger the positive 

obligations of the state to facilitate the exercise of freedom of peaceful assembly. 

The requirement to give notice is consistent with the ‘principle of presumption’ 

in favour of holding assemblies outlined in the OSCE/ODIHR Guidelines on 

Assembly, which states:616 

As a basic and fundamental right, freedom of assembly should be enjoyed 

without regulation in so far as is possible.  Anything not expressly forbidden in 

law should, therefore, be presumed to be permissible, and those wishing to 

assemble should not be required to obtain permission to do so. In contrast, the 

underlying rationale for a permission requirement is much more tenuous because 

it places full power with the state. Where there is a ‘permission requirement,’ the 

authorities give approval for using public space for an assembly, which 

contravenes the essence of the nature of freedom for peaceful assembly.  

POMA requires organisers of public meetings to give notice to the IGP or an 

authorised officer of their intention to hold a public meeting at least three days 

and not more than 15 days before the proposed date of the public meeting. 617 

In section 6, the law provides that upon receipt of notice under section 5, where 

it is not possible to hold the said meeting, due to an earlier notice on the date and 

venue, and where the venue is considered unsuitable for crowd and traffic 

control, the authorized officer shall, in writing, within 48 hours on receipt of the 

                                                           
616 See OSCE/ODIHR and the Venice Commission, Guidelines on Freedom of Peaceful 

Assembly, Second edition (Warsaw/Strasbourg, 2010). 165 
617 The Public Order Management Act, 2013 
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notice under section 5, inform the organiser that it will not be possible to hold 

the said public meeting. It is important to note that in this case, a public meeting 

can be stopped basing on the above two factors. The law is silent on any other 

ground upon which the police can stop a public meeting. Much as this is the case, 

there have been many cases where the police has stopped public meetings.  

Under section 6, sub-section 3, when an authorized officer gives notification that 

the public meeting shall not be held, the meeting shall not take place. This 

provision is very explicit on stopping a public meeting should the authorized 

officer give notification. However, the law provides that in such cases, the 

authorized officer shall invite the organizers to select another date or venue as 

the case may be. The authorized officer has a duty to give reasons should he/she 

consider that the meeting cannot take place. It is this written response that 

provides grounds upon which any aggrieved person can petition the magistrate 

should they consider that their right to assembly is unconstitutionally being 

denied. It is important to note that the law does not give explicit mandate to the 

police to clear, grant permission or allow public meetings to take place. This 

notwithstanding, POMA gives powers to an authorized officer or any other 

police officer above the rank of inspector to stop or prevent the holding of a 

public meeting where the public meeting is held contrary to the Act.  

Debate on the right to assemble in Uganda  

The debate on the right to assemble in Uganda has greatly intensified during the 

last six years of POMA. This debate has tended to focus on the normative aspect 

of the right to assemble. Literature on POMA and the confrontations between the 

police and the political parties have laid emphasis on the international standards 

on the right to assemble. In one of the publications of Chapter Four Uganda on 

POMA, more attention is given to explaining the law and its limitations as well 

as the provisions that conflict with international standards.   
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Specifically, Chapter Four points out the key issues around freedom of assembly 

in Uganda and the gaps in the enforcement of the right to assemble. These gaps, 

according to Chapter Four, arise from the limitations imposed in the law. These 

limitations are in the form of requirements that must be fulfilled for the 

enjoyment of the right to assemble and crimes that can be committed in the 

process of exercising one’s right to assemble.   

Under section 5, sub-sections 8 of POMA, an organiser or his or her agent who 

fails to comply with the conditions under the act commits an offence of 

disobedience of statutory duty and is liable on conviction to the penalty of the 

offence under section 116 of the Penal Code Act.14 In its annual reports to 

Parliament, the Uganda Human Rights Commission has noted the continued 

violation of the right to assembly and made recommendations to ensure 

compliance with international standards.  

As noted in the above survey of the literature on freedom of assembly, much of 

the debate has revolved around compliance with international standards and 

violations of constitutionally protected rights. The back-and-forth accusations of 

the political parties and the police are not helping the entrenchment of the rule 

of law and the observation and protection of the right to assemble. Much as the 

different activities that have been dispersed or blocked by the police have been 

widely reported in the media, much of the coverage has reported on these 

activities as mere events without raising the human rights issues involved. It is 

also evident that despite the accusations and counter- accusations between the 

police and the political parties, no study has been conducted to establish the 

dynamics and mechanisms of engagement between the police and the political 

parties with regard to the right to assembly and the implementation of POMA. 

The legal-cum-constitutional content of the Public Oder Management Act 

(POMA). 
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The gist in the analysis of the law is the constitutionality of key sections, the 

wide powers conferred on the police as well as the wide scope of the meaning of 

public meetings. The law has a very wide meaning of public meetings.  

In defining public meetings, the law does not simply consider gatherings but 

extends to the purpose of the gathering. Any gatherings at which people are to 

discuss, act upon, petition or express views on a matter of public interest are 

subject to regulation by the police.618 

Discussing matters of public interest is the core of political party work and under 

this law, any such discussion in a public place is subject to regulation by the 

police. Political parties are, therefore, under obligation to notify the IGP should 

they wish to hold such meetings.  

Referring to section 4, sub-section (2) close (e), political parties have always 

claimed that party meetings are exempted from regulation by the police. 

However, the above section specifically exempts meetings of the organs of 

political parties called for discussing matters that are exclusive to the affairs of a 

political party. In other words, according to the law, even meetings of organs of 

political parties called to discuss, act upon, petition or express views on a matter 

of public interest must be subjected to regulation by the IGP. 

The exempted meetings are strictly meetings of the party organs that are called 

and constituted in accordance with the constitution of the party. For a meeting to 

qualify for exemption under this clause, those in attendance must be only those 

members elected to that organ of the party and the discussions in that meeting 

must be confined to strictly internal affairs of the party. The 4 November 2019 

Forum for Democratic Change (FDC) meeting that was scheduled to take place 

at Mandela National Stadium, Namboole provides a good example.  

                                                           
618 Section 4, sub-section (1) Public Order Management Act, 2013 
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On that date, FDC called a meeting of the party leadership at Namboole National 

Stadium. The meeting was to be attended by the district leaders in Kampala and 

Wakiso districts. According to Mr. John Kikonyogo, the deputy party 

spokesman, this was an internal meeting that should have been exempted from 

police regulation under POMA. Despite this, the party had notified the police 

about the event and they (FDC) claim the police did not formally object to or 

clear the meeting to take place. According to FDC, the party made efforts to 

reach the police, including calling senior commanders, about the said meeting 

but no response was given on the position of the police leadership about the 

event.  

On the day of the event, the police, acting on orders of the Division Police 

Commander, blocked the meeting and denied the party members access to the 

venue on grounds that the party had not complied with POMA. In blocking the 

meeting, the DPC demanded that FDC present evidence that the meeting had 

been cleared by the IGP. This clearance FDC did not have. Subsequently, angry 

party members began a march to the party headquarters in Najjanankumbi in 

protest against police action. This marching to the party headquarters constituted 

a procession, which, too, must be regulated by the police.  The police tried to 

stop the procession on the Kampala-Jinja highway. The police deployed tear gas 

and water cannons to disperse the FDC supporters and arrested Dr. Kiiza 

Besigye. 

On the one hand, FDC insisted on going ahead with their meeting, arguing they 

had complied with POMA and given the police the required notice. They were 

also convinced that the Namboole conference for Wakiso and Kampala district 

leaders was exempted from regulation under POMA. However, the only 

exempted meetings are those of specific organs of the party and these are also 

restricted to discussion of internal affairs of the party. The Nambole meeting did 
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not qualify for exemption under POMA. This was not a meeting of a respective 

organ of the party as provided for in the party constitution. Much as the police 

may have objected to the meeting, they did not communicate with reasons to 

FDC about their concerns and why the meeting could not take place. There was 

no evidence of any correspondence between the police and FDC on the said 

meeting. On the other hand, the FDC leaders were convinced that this was an 

internal party meeting that was exempted from POMA. While FDC was 

convinced that this meeting was exempted, they notified the police about the 

meeting in an effort to avoid any interruptions by the police. That 

notwithstanding, the party vowed to defy what they saw as unlawful orders of 

the police.  

The wide scope of the definition of public meetings has made it possible for the 

police to disperse many political party meetings. Many political leaders have not 

addressed themselves to the very narrow exemption that the law gives to political 

party meetings. According to the law, the exempted party meetings are 

specifically those of party organs and they are further restricted to discussion of 

the internal affairs of a party.  Enforcement of POMA to the letter implies that 

virtually all political party meetings aimed at the parties’ participation and 

engagement in politics is subject to control and regulation by the police. 

However, the practice seems that in the event that the police objects to such 

meetings, no response is given to the political parties.  

While the law only provides for objection on grounds that the venue is not 

available or that the venue is not suitable for crowd and traffic control, the wide 

definition of what constitutes a public meeting introduces other factors that may 

be under consideration on raising objection or no objection to public meetings 

organised by political parties. It is also not clear what criteria the police has used 

in some of these cases where public meetings by political parties have been 
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blocked. The general statement from the police has been that the activities are 

being conducted without compliance with POMA.  

Much as the political parties give notice to the police, the police in many cases 

does not write back to notify the political parties that the said meetings cannot 

take place and give reasons why the meetings cannot be held in accordance with 

section 6 of POMA. A person aggrieved by the decision of the authorized officer 

to block them for holding a public meeting has the option of petitioning the 

magistrate’s court to appeal the decision. Under section (6), sub-section (4), a 

person aggrieved may within 14 days after receipt of a notice under sub-section 

6 (1) appeal to the magistrate’s court in whose jurisdiction the meeting was 

scheduled to take place. Unfortunately, no political party has appealed any 

decision of the authorized officer.  

One of the key reasons has been that no political party has received an objection 

that spells out the grounds upon which an appeal can be filed. In many cases, the 

police gives the political leaders the impression that their notice is being 

considered and the police would revert when a decision has been made. Many 

times the notice periods elapse before the police has reverted. This then gives the 

local commanding officers grounds upon which the public meetings should be 

stopped. While the law does not require formal clearance of the public meetings 

by the police, the demand for proof of clearance by the IGP has become common 

practice on the part of the Divisional Police Commanders in whose jurisdictions 

the meetings are scheduled to take place.  

Under the said section 8 of POMA, subject to the directions of the IGP, an 

authorised officer or any other police officer of or above the rank of inspector 

may stop or prevent the holding of a public meeting where the public meeting is 

held contrary to this Act. It is under this section that the police have blocked 

many public meetings organised by political parties. However, there are many 
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other activities that have been blocked on grounds that they have not been cleared 

by the police.  

In a number of cases, the political parties have given the police notice for public 

meetings but the police has not responded to the notice. Even when the police do 

not respond to a notice for a public meeting, the meetings have been stopped or 

blocked on grounds that they have not been cleared by the police. Blocking 

public meetings on grounds that the police have not yet cleared them is not 

provided for under POMA and violates the right to assemble. 

Under section (6) of POMA, upon receipt of a notice for a public meeting under 

section (5), where the authorized officer finds that it is not possible for the 

proposed public meeting to be held, he/she shall in writing notify the organisers 

that it would not be possible to hold the planned meeting on the date and at the 

time indicated. Subsequent powers and orders to block a public meeting are 

issued on the basis of this notification by the authorized officer. The significance 

of this notification can also be found in section (6), sub-section (4), which 

provides that any person aggrieved by the decision of the authorized officer may 

petition the magistrate’s court to seek redress.  While the police has powers under 

section 8 to stop or prevent the holding of a public meeting, the said public 

meeting must be held contrary to POMA. The actions of the police in blocking 

such public meetings are also constrained by the law and the police must act in 

accordance with the law as prescribed.  

While the law explicitly provides for only two grounds upon which public 

meetings may not be held, the practice implies that the police has resorted to 

other considerations in stopping or blocking public meetings. However, the 

practice of not specifying the grounds upon which a meeting is being blocked 

undermines the transparency in the conduct of the police. In practice, the police 
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have evoked powers under section 8 even in cases where they (police) have not 

complied with the requirements under the law.  

Under POMA, the police have duties and responsibilities to perform when a 

notice for a public meeting has been issued. In many cases, these duties and 

responsibilities have not been performed. Instead, the police have shifted the 

burden to local police commanders who then demand that the political parties 

present proof of clearance. In many cases, these commanders have not had 

explicit instructions to stop the meetings.  

They have also not used their internal police communication systems on this 

matter. 

While the police can stop a public meeting if the venue where the public meeting 

is to be held is unsuitable for purposes of traffic or crowd control or where the 

meeting will interfere with other lawful businesses, the law does not provide the 

specifics for a suitable venue, traffic or crowd against which the exercise of the 

police authority can be measured. The powers granted to the police under this 

section are vague, open-ended and liable to abuse and political machinations.  

Compliance with the Public Order Management Act (POMA)  

The study sought to examine the compliance of the political parties and the police 

with POMA. These two agencies were considered because the law gives them 

specific duties and responsibilities. In addition, the law sets procedures and 

processes that both these agencies must abide by in the policing of public 

assemblies.  A key requirement is that the organizers of public assemblies must 

give notice of public meetings to the police at least three days before the public 

meeting and not more than 15 days. The law also provides, under Schedule 2, 

the detailed information that has to be given to the IGP or his/her authorized 

officer.  
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There is evidence that the political parties have given police notice for various 

public meetings. There is also evidence that the police has stopped or forbidden 

the holding of many public meetings organized by opposition political parties. 

In many of these cases, the media has reported that the organizers failed to 

comply with the requirements of POMA.  

Owing to poor documentation on the part of political parties and the decision by 

the police to decline inspection of the register of notices to the police for public 

meetings as provided for by law, most of these claims cannot be substantiated 

with evidence. However, in cases where the political parties have filed notices, 

all the notices have fallen short of the detailed information required under the 

law.  

While the law requires that organizers furnish the police with details, which 

include particulars of the organizers, the proposed venue and date of the meeting, 

the commencement time and duration of the meeting, the number of persons 

expected, and the purpose of the meeting, the political parties have not complied 

with this requirement in detail. Most of the parties have mainly communicated 

the date, venue and purpose of the public meetings.  

In other cases, the communication of political parties has been vague in nature, 

which does not serve the purpose of the notification requirement. For example, 

in a notice dated 12 September 2017, the Deputy Secretary General of the 

Democratic Party communicated to the IGP that the DP was going to conduct 

countrywide activities intended to mobilise the public and sensitise them 

regarding the Electoral Commission guidelines for the Local Council elections. 

This letter did not specify the venues of these meetings, the time as well as the 

expected number of persons. In the said letter, the Deputy Secretary General 
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referred the IGP to the Electoral Commission’s road map for further 

information.619 

In a related letter from the FDC Secretary General concerning activities of the 

party concerning the lifting of the age limit, the FDC informed the IGP that their 

leadership in the districts would liaise with the District Police Commanders on 

the details of the routes for purposes of ensuring smooth traffic.620 In this letter, 

copied to the Director of Operations, all Regional Police Commanders and all 

District Police Commanders, the FDC Secretary General seems not to take into 

account the responsibility of the IGP under the law and the delegated 

responsibilities to be performed by the District Police Commanders. The 

responsibility of delegating the responsible police officer is a preserve of the 

IGP. POMA defines such officers as authorized officers. Under section 3 of 

POMA, the IGP or an authorized officer shall have the power to regulate the 

conduct of all public meetings in accordance with the law.621 Therefore, 

assuming or disregarding this power amounts to undermining the power of the 

state, which the police have rejected. The said meetings ended up in 

confrontations with the police. 

Examining the letters/notices does not make it clear that some of the organizers 

are aware of the details and requirements of the public order management Act, 

2013. None of the letters examined specifically pointed out that it was giving 

notice to the IGP in accordance with section 5 of POMA and calling upon him 

to perform his duties in accordance with the same Act.  

                                                           
619 SG/03/17 Preparations for Local Council Elections by the Democratic Party, letter addressed 

to The Inspector General of Police, General Kale Kayihura 
620 Letter to the Inspector General of Police from FDC Secretary General, Nathan Nandala 

Mafabi, dated 18 September 2017 
621 Section 3, Public Order Management Act, 2013 
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Under POMA, the IGP has duties under section 9 to preserve law and order 

before, during and after public meetings. Analysis of the letters or notices reveals 

that, in some cases, the political leaders seem not to accept the requirements of 

the notice or are not aware of the necessity of the notice in policing public 

meetings and exercising the right to assembly.  

While this is the case, there is very limited evidence that the police has 

responded, asking for clarification and providing detailed information in 

accordance with the law. No such correspondence was available with the 

Democratic Party. 

On the other hand, with FDC there is evidence that, in some cases, where the 

party has given notice of public meetings outside the prescribed information, the 

police have written back to the political party seeking clarification or more 

information regarding the public meeting in accordance with POMA.  

On 17 June 2017, the police responded to a notice by the FDC for post-election 

party retreats. In its response, the police informed FDC that an earlier notice to 

the police did not comply with the provisions of POMA that required evidence 

or consent from the venue owner and the proximate number of participants to 

enable proper planning and deployment of personnel to provide security.622 In 

the correspondence, the police attached a form that FDC had to fill in. There is 

no evidence that FDC responded to the letter. Further support evidence that the 

police have in some cases responded to the FDC notices is seen in a 28 April 

2016 letter from the police to FDC where the police advised the party to fully 

comply with the requirements and furnish the police with relevant information 

under the law.623  

                                                           
622 Reference No. OPS/175/219/01 letter to the Secretary General, FDC signed by Assuman 

Mugenyi for Inspector General of Police. 12 June 2017 
623 Reference No. OPS/175/219/01 letter to the Secretary General, FDC signed by Dinah 

Kyasiimire for Inspector General of Police. 28 April 2017 
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The police has in some cases invited the FDC leadership for a meeting upon 

receiving a notice from FDC that fell short of the requirements as provided for 

under section 5 of POMA. On 1 May 2017, the police invited the FDC leadership 

for a preparatory meeting to discuss, among others, security plans for the party’s 

mobilization and recruitment schedules and advised the party to postpone the 

said activities until the security preparatory meetings were held.624 On 20 

September 2017, the police wrote to the FDC leaders, inviting them for a meeting 

about the planned mobilization activities against the lifting of the age limit 

(amendment of Article 102 (b) in the constitution.  

In the said letter, the police wanted to discuss how the activities would be carried 

out, policed and regulated in accordance with the relevant provision of the law.625  

There is no evidence that FDC responded or attended the said meetings. All these 

activities were subsequently not allowed to take place and ended up in 

confrontations. 

In other notices, the police have blocked FDC public meetings on the grounds 

that they are illegal on top of not complying with the requirements of POMA. 

On 29 November 2016, the FDC Secretary General wrote to the IGP notifying 

him about the party’s intended fundraising function for Makerere University. In 

the planned acidity, FDC had mobilised parents, guardians, alumni, charity 

organizations and well-wishers to raise funds for lecturers who had gone on 

strike leading to the closure of the university.626 In response, the police notified 

the FDC that the intended mobilisation for Makerere University was illegal and 

                                                           
624 Reference No. OPS/175/219/01 letter to the Secretary General, FDC signed by Assuman 

Mugenyi for Inspector General of Police, 1May 2017 
625 Reference No. OPS/175/219/01 letter to the Secretary General, FDC signed by Nuwagira John  

for Inspector General of Police, 20 September 2017 
626 Reference No. FDC 1.84/IGP/5/11/16 24  Reference No. OPS/175/219/01 VOL 15/40  letter 

to the Secretary General, FDC signed by Balimwoyo MM  for Inspector General of Police, 1 

December, 2016 
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would not be allowed. In this communication, the IGP also directed the 

Commander of Kampala Metropolitan Police to take appropriate action. The 

activity was not allowed to take place.  

Similar activities not allowed to take place have been activities organized on 

public holidays. These have been described as parallel activities to the national 

celebrations, such as the 54th Independence Anniversary.627 The police also 

blocked a number of FDC activities that were intended to involve processions 

and demonstrations to demand an independent audit of the 2016 general election 

results.628 The ground for not allowing these to take place was that these activities 

had no legal basis under the laws of Uganda. 

While a number of activities of the FDC have not been allowed, the police have 

written back in some cases informing the FDC that the police has no objection 

to the intended activities. In such cases, the police have also cautioned FDC 

about the security measures that need to be addressed. Analysis of such no-

objection letters reveals that the meetings that the police did not object to were 

mainly internal party meetings such as launching the policy agenda of the party 

in March 2015, internal party elections,62927 building party structures and during 

the national elections. 

While FDC did not provide the police with all the required information in 

accordance with the law, no objection was raised on such grounds. On top of 

giving a no-objection notice, the police cautioned and supported the political 

party to hold and exercise their rights without any limitations. 

It has also been established that in a number of letters to FDC indicating no  

                                                           
627 Reference No. OPS/175/219/letter to the Secretary General, FDC signed by Warujukwa 

Erasmus  for Inspector General of Police, 5 October 2016 
628 Reference No. OPS/175/219/letter to the l, FDC signed by Dinah Kyasiimire  for Inspector 

General of Police, 28 April 2019 
629 The New Vision, 5 May 2019 
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objection to the intended public meetings, the police has cautioned FDC against 

holding processions to and from the venue of the event. 

The police has also warmed that in case of failure to observe the security 

concerns, the police would discharge its mandate to protect the lives and property 

of all citizens by stopping the meetings and apprehending the perpetrators for 

any crimes committed. In other cases, the police has demanded that FDC ensures 

that the venue chosen does not interfere with normal activities of the people who 

are not part of their meetings. In this kind of caution, police give precedence to 

the rights of others who are not part of the meetings. The right of FDC to hold 

its assemblies is seemingly regarded as secondary. The police is not seen to be 

making an effort to ensure that they regulate the assemblies and ensure that all 

citizens can enjoy their rights. The burden to ensure non-interference is a 

responsibility of the state with the support and cooperation of the organisers of 

public meetings. In the case of FDC public meetings, there are many cases where 

this burden has been placed on FDC.  

There have been incidents where FDC has combined a number of activities in 

the exercise of their right to assemble. For example, the party would organize a 

district or local branch meeting but add a procession to or from the venue of the 

meeting. In cases where the assembly has been an internal party meeting, the 

police has tended not to raise any objection to the meeting but advised against 

the procession. For example, on 4 May 2018, the police wrote to the FDC 

Secretary General regarding a notice for a public meeting at which the party was 

to open the district party branch office in Nawaikoki sub-county, Kaliro district.  

In this correspondence, the police raised no objection to the activity of opening 

the district office but advised the party to follow POMA with regard to a public 
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rally that had been planned to take place after the opening of the party office.63028 

However, a number of the FDC leaders argued that such processions that 

normally follow their activities are not planned events but seem to happen 

spontaneously.   

Powers of the police to disperse and stop public meetings  

Under section 8, and subject to the directions of the IGP, an authorized officer 

or any officer above the rank of inspector may stop or prevent the holding of a 

public meeting where the public meeting is held contrary to the Act. This has 

been a source of contention between the police and the political parties. To 

unpack the contention, we examine the circumstances under which the public 

meeting can be considered to be held contrary to the Act to justify police action 

to stop or prevent it from being held. 

The first section that could be evoked for stopping a public meeting is section 

(2), sub- section (2), which defines the meaning of ‘regulate’ under POMA. 

Under section (2), sub- section (2), ‘regulate’ means that the conduct and 

behaviour at a public meeting conforms to the requirements of the constitution. 

In this case, the conduct and behaviour at a public meeting must conform to 

Articles 29 (1) (d) and Article 43 of the Constitution. Under 29 (1)(d), people 

must assemble peacefully and unarmed together with others.  

Should the behaviour of participants at a public meeting cease being peaceful 

and unarmed, the police may stop the public meeting on grounds that it is being 

held contrary to the Act. Under Article 43, the conduct at the public meeting 

should not prejudice the fundamental rights of others or the public interest. This 

clause makes POMA a prohibitive law. It does not envisage the role of the state 

to facilitate the enjoyment of the right to assembly even when conflicts arise 

                                                           
630 Reference No. OPS/175/219/01 letter to the Secretary General, FDC signed by Assuman 

Mugenyi  for Inspector General of Police, 4 May 2018 
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among the citizens. According to this law, the right to assemble takes a secondary 

position and the law gives priority to the rights of others who are not part of the 

said public meetings. 

Section 4 (1), which provides for the meaning of a public meeting, is a second 

section that can be used to declare that a public meeting is being held contrary to 

the Act. In this section, a public meeting is defined as a gathering, assembly, 

procession or demonstration in a public place or premises held for the purpose 

of discussing, acting upon, petitioning or expressing views on a matter of public 

interest. In the light of this definition, virtually all political party meetings in this 

case fall under the definition of public meetings regulated under the law. The 

fact that the law is specific regarding the purpose of a public meeting extends the 

scope of the public meetings which the police may stop or prevent from being 

held. Much as this sub-section shows the categories of exempted meetings, the 

law is very categorical on the purpose for which public meetings are called. All 

the exempted meetings are restricted to discussing matters internal to those 

organisations.  

Where political parties are concerned, under section 4 (2) (e), the exempted 

meetings are those of respective party organs and these must strictly discuss the 

internal affairs of the party. Therefore, any meetings of a political party that 

borders on discussing a matter of national interest can, therefore, be regulated by 

the police.  

Dynamics, modalities, processes and mechanisms 

involved in the implementation of POMA  

The perception of the police and the political parties  

Despite the fact that section 14 of POMA provides that the Minister may, by 

statutory instrument, make regulations generally for better carrying into effect 

the provisions or purposes of the Act, no such regulations have been put in place 
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since 2013 when the law was passed. As such, there has been wide divergence 

in interpretations and practices by both the police and organisers of public 

activities. In March 2019 the issue of not having such regulations became a 

subject of debate at the Inter-Party Organization for Dialogue (IPOD). The 

political parties agreed to institute a committee to develop the regulations but 

these have still not been presented by the Minister as provided for in law. 

The perception of POMA among the political parties has remained largely 

negative. The law is considered as an attempt by the regime to stifle the 

opposition and reverse the gains in civil and political liberties. Many opposition 

political leaders have rejected the idea that the police can issue objections to 

public meetings since this right is a fundamental right. As such, correspondence 

from the police about requiring detailed information from the organisers has 

largely been ignored. However, there have been cases where the state has made 

demands or assumed powers to grant permission to hold public meetings. In a 

number of letters to the Democratic Party, the police have informed the party 

that their activity has been ‘cleared’. Such language that involves ‘clearing’ a 

meeting by the police has tended to confer authority on the police to grant 

permission for holding public assemblies.  

Many political leaders read the law selectively and only concern themselves only 

with the requirement that they only have to notify the police. They disregard the 

purpose of the notice to the police and look at any possible conditions and 

requirements by the police as being outside the law. This has led to a breakdown 

of communication between the police and organisers of public meetings, 

particularly the political parties. 

Still related to perception are the police stereotypes about the opposition. 

Immediately after the 2011 general elections, FDC launched the walk-to-work 

campaign. This campaign was seen by various commentators as an attempt to 
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demonstrate the public frustration with the election results and to mobilise civic 

pressure for change. Following the 2016 elections, FDC launched a defiance 

campaign that demanded, among others, an independent election audit. This 

defiance campaign saw the establishment of what FDC called a People’s 

Government aimed at mobilising Ugandans to demand and push for change. 

These campaigns coincided with uprisings elsewhere, which made the state more 

interested in containing such uprisings in Uganda.  

Against this background, the police have categorized some opposition leaders as 

militant. The opposition has to an extent been unresponsive to police requests to 

play by the rules. This has made the opposition unpredictable and potentially 

uncontrollable through the use of consensual methods.  In many of the opposition 

activities, the police have failed to accept that such activities, despite being near 

public premises, are not intended to arouse passion and public sentiments that 

can lead to an uprising in Uganda. The police have largely viewed political 

parties within a context of building civic pressure and as entities that are not 

ready to organise within the agreed frameworks. There have been incidents 

where the police has claimed not to have sufficient personnel to police a public 

meeting of a political party owing to national events and celebrations. However, 

in such cases, the police has been able to deploy a very high number of personnel 

to block the meeting. There has also been very close surveillance of the 

opposition activities. 

Political context  

Related to the above defiance campaign, many activities organised by the 

opposition parties have been interpreted by the police as building a defiance 

movement whose aim and purpose are not very clear to the police. Talking about 

defiance is not seen as a democratic campaign and the police and government 

have vowed to prevent it in the name of preserving or not allowing the 
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undermining of the power of the state. In a 5 May 2019 statement, President 

Museveni vowed that the opposition will not be allowed to spread lies in the 

name of holding and exercising their right to assemble. He asserted: If you want 

to assemble publicly or to hold a procession, it must be for a legitimate reason. 

If it is to preach hate, to decampaign investments in Uganda etc., then we shall 

not allow you, If you want to hold a public meeting or a procession for a 

legitimate reason, you should liaise with the police, so that your public meeting 

or your procession does not endanger the lives of other Ugandans or the safety 

of their property.  You agree with the police on the route, if it involves a 

procession or the venue if it is an event or a rally.   

The president accused some members of the opposition for ignoring and 

planning to hold meetings or processions near markets or through crowded 

streets.631 

On the part of the opposition FDC, there is broad agreement that reforms and 

change within the political system will not be secured under the current 

frameworks where, it alleges, the powers of the people have been seized. In this 

context, many activities have been designed to galvanize the public to action. 

Evidence shows that purely internal activities of the political parties have taken 

place. However, activities related to mobilizing the population have been 

blocked. There are many cases where the political parties have chosen to conduct 

processions even when they were not part of the activities communicated to the 

police. It is from such activities that confrontations with the police have arisen. 

In the case of the FDC, the party leaders have organised or engaged in 

processions to and from venues of public meetings.  

                                                           
631 The New Vision, 5 May 2019 
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The law gives the power to regulate public assemblies to the IGP, to whom all 

requests have to be submitted. The handling of the notice within the police force 

is an entirely internal matter of the police.  

The first challenge is that, much as the law specifies and demands the details of 

the police officer who receives the notice, such information is not available. All 

the political parties complained that the police have deliberately refused to 

acknowledge receipt of such notices even when they are delivered to the police 

headquarters. Refusal to acknowledge receipt of such notices undermines 

accountability and follow-up. There are cases where political parties claimed to 

have delivered the notices, but such notices have gone missing within the police 

system.  

Political parties have often formed teams comprised of senior leaders, who then 

have to pursue clearance from the IGP. In some cases, some of these leaders have 

been successful but, in other cases, they have failed to access the IGP before the 

planned activity day. In such cases, the political leaders have resorted to insisting 

that the IGP was served and that the meeting has to take place. Such meetings 

have ended up in confrontations.  

According to the law, the IGP is mandated to write back to the organisers of the 

public meeting within 48 hours should he consider that the meeting cannot take 

place owing to an earlier meeting or should he consider that the venue selected 

is unsuitable for crowd and traffic control. The law assumed only two factors 

upon which police can reject a meeting. The evidence has shown that the police 

has based itself on so many other factors to stop and block public meetings.  

There have been many cases where the police has not responded to organisers of 

such public meetings until the very day of the event. When the political parties 

give notice, they embark on mobilization for the event, preparation of which 

involves resources. It becomes very difficult for a political party to postpone an 
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activity whose budget has already been spent and this, many times, becomes the 

contention and ground why political parties insist that their meetings must take 

place. Much as the law does not require the IGP to respond if the activity has 

been cleared, there are cases where the police have responded to the political 

parties raising no objection to their activities or seeking more information. In 

other cases, the police has not responded to the notices. When this happens, the 

local District Police Commanders block the activities on the ground that the 

organisers have not been able to provide evidence that the activity has been 

cleared by the IGP. This kind of practice has been very frustrating to political 

parties and undermines cooperation and collaboration between the police and 

organisers of public meetings. It also undermines the transparency of the criteria 

on the basis of which activities are cleared and blocked.  

There have been many incidents where the opposition party leaders opted to hold 

processions to and from public meetings of the party. In such cases, the police 

has tended to disregard the right of the party to hold activities and concentrated 

on what they consider as open defiance and disrespect of POMA. In such cases, 

even when the said activities do not threaten public order and peace, the police 

have simply relied on its powers under the law to stop or block the meetings. 

Ideological differences and concerns The fundamental challenge with the 

confrontations between the police and opposition political parties arises out of 

ideological convictions on the part of the state and the opposition political 

parties. While some in the opposition believe that political change and reforms 

should be secured through the people rising up, those in the state view this 

approach as undemocratic and intended to a mentality that fosters violence and 

an uprising among the population. On these grounds, the state has tended to 

describe such activities as security threats. The debate shifts from the civil and 

political right to addressing security concerns. In some of the correspondence 
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where the police has written to the opposition political parties, the concerns to 

be addressed have always been of a security nature. 

The state has also taken a position on holding meetings in business and market 

areas. Much as the law does not prevent the holding of meetings in markets and 

at public facilities such as Parliament, the police has ruled out such places. In 

other jurisdictions, such as South Africa, the Regulations of Gatherings Act 

(RGA) 205 of 1993 provides for the regulation of public gatherings and 

demonstrations at certain places. Under section 7, the RGA prohibits public 

gatherings in key places such as court buildings. The law, however, creates 

special exceptions where one can apply to the magistrate should they need to 

hold their demonstration in a particular restricted space.  

Notification of the public meetings  

Much as the political parties have filed notices for public meetings, it is evident 

that some fundamentally do not agree with the requirement. They also seem not 

to appreciate its purpose and the intentions of the law in the first place. All 

notices analysed revealed that they have not filed all the required information as 

required by law. Many consider the law as an attempt to curtail their 

constitutional rights. A number of politicians have also disregarded the 

correspondence and invitations from the police on grounds that such 

correspondence is outside the law. They consider that their duty is simply to 

notify the police. On the part of the police, much as they have used the 

requirement to give notice of public meetings as the primary reason for blocking 

public meetings, the manner in which the police handle notices for public 

meetings reveals that giving notice is not the primary consideration.  

When political parties give notice, they embark on mobilisation for their 

meetings. In the run-up to the meetings, the police have issued statements that 

the planned meetings are not cleared and advised the public to avoid any 
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unlawful assembly. While the police may be issuing caution, it politically 

demobilizes the meetings. In some cases, the political parties have issued 

counter-statements and vowed to go ahead with the meetings, insisting that a 

notice was served to the police. In other cases, some political leaders have sought 

to engage the police. Much of the engagement has been with the Director of 

Operations Engagement with the police has been at very high levels, indicating 

that decisions are taken at those levels.  

Failure to access the IGP Despite the fact that under Schedule 2 of POMA the 

law provides details of the actions to be taken in a notice filled in for an intended 

public meeting, the police has not followed this to the letter. The law demands 

that details of the receiving officer, such as their name and rank, the office held 

as well as the date and time of receipt of the notice for  

Analysis and assessment of the realisation of the objective of 

POMA 

The public meeting, be recorded. However, no such records are available. The 

police officers who have received these notices have not indicated these details 

and, in many cases, they have declined to acknowledge receipt of the notices. 

Clause 11 of Schedule 2 under POMA further demands that the IGP provide and 

record whether the grounds are free or not free for a public meeting. In the event 

that the meeting cannot take place, the IGP must state the reasons. This, however, 

does not take place.  

The view has been expressed that POMA is actually not a bad law. The problem 

is that the police does not implement what is provided for in the law. Following 

the IPOD discussion on the law, the Prime Minister directed the police not to 

impose its own guidelines in implementing the law but to follow the law as 

stipulated. This resolution did not take account of the fact that many political 

leaders had not followed the laws in a number of incidents. Beside this 
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observation, the law as it is currently provides very wide scope for the police, 

right from defining what meetings are public meetings under the law and which 

meetings are exempted.  

According to POMA, section 4, a public meeting means a gathering, assembly, 

procession or demonstration in a public place or premises held for the purpose 

of discussing, acting upon, petitioning or expressing views on a matter of public 

interest. Under this definition, the police has the latitude to define most of the 

meetings as public meetings under the law and would seek to regulate them.  

Assessment of the realisation of the objectives  

POMA had three main objectives: to provide for the regulation of public 

meetings: to provide for the duties and responsibilities of the police, organisers 

and participants in public meetings; and to prescribe measures for safeguarding 

public order and for related matters. Overall, these objectives have not been 

realised in a practical sense largely due to lack of clear mechanisms through 

which the police and the political parties interact and work with regard to public 

assemblies. Six years down the road, the Minister responsible has not been able 

to issue the required regulations.  

The lack of regulations leaves interpretation of the law very open. Much as the 

law provides for the principles, there is need for regulations to operationalise and 

guide the police on how they can facilitate the right to assembly. 

In terms of the law, the duty to regulate public meetings means that the police 

have to ensure that the conduct and behaviour of participants at public meetings 

conform to the requirements of the law. Article 29 (1) (d) provides for the right 

to peacefully assemble and Articles 43 provides for the general limitations on 

fundamental rights. From the available evidence, the police has mainly focused 

on granting permission to political parties and not regulating the behaviour and 

conduct of participants at public meetings. There is no evidence that the police 
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has ever stopped or prevented public meetings on grounds that the conduct of 

participants was not in conformity with the law. In regulating the conduct of 

public meetings, the police would be facilitating the realisation of the right to 

assemble. The police have not played a facilitative role but rather a more 

prohibitive role. POMA has been used mainly to create an obstacle to political 

parties’ efforts to realise their rights to assemble. 

The realisation of the objectives of POMA has also been curtailed by the lack of 

transparency and the use of objective criteria regarding public assemblies that 

the police objects to. Evidence shows that the police have not hesitated to clear 

public meetings that are exclusively on internal party affairs. These have 

included internal elections and celebrations of the political parties. On the other 

hand, the police have not allowed any public meetings that have tended to touch 

on a specific government policy. FDC has suffered most in this case because of 

the party’s defiance and public policy campaigns that the party sought to use to 

mobilise the masses for action. None of these activities were cleared by the police 

and, in cases where FDC insisted, such activities ended in confrontations. The 

opposition political parties made efforts to organise public meetings during the 

constitutional amendment process, but all these activities were blocked by the 

police. 

The lack of objective criteria can also have been seen in the selective application 

and performance of the duties of the police under POMA. While the police has 

an obligation to write to political parties stating reasons why particular public 

meetings are objected to, this has not always been the case. In most cases, 

political parties have been informed that their notices are under consideration 

until the stated day of the public meetings has arrived.  

Not providing written objections has also made it difficult for the opposition 

political parties to appeal to the magistrates in cases where they are dissatisfied 
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with the reasons given by the police for blocking their activities.  While the law 

demands that the particulars of police officers who receive the notices for public 

meetings from political parties under section 5 of POMA are recorded, this has 

not been the case.  

The police have in many cases refused to acknowledge receipt of some political 

party notices, which undermines accountability and follow-up. This practice 

undermines the realization of the objectives of POMA. 

The directives of the President on public assemblies have been seen to influence 

the role of the police in managing public assemblies. Much as the directives of 

the President have been outside the scope of the law, they are being enforced 

through the police in non-transparent methods of work with regard to making 

decisions on public assemblies. The police decisions on public assemblies have 

largely been made on the basis of the purposes of the assemblies. There have 

been numerous cases where opposition leaders have made private arrangements 

with the local police commanders not to block their assemblies. According to 

Aruu County MP, the Hon. Odonga Otto, many opposition politicians bribe 

District Police Commanders not to block their local consultations.30 Other MPs 

who preferred anonymity confirmed that they have bribed and ‘looked after the 

DPCs very well’. In other cases, they have also bribed the police to block 

activities or their local political rivals using POMA. 

On the part of the political parties, their conduct and behaviour have largely been 

informed by the thinking that POMA was enacted to curtail freedom of assembly. 

The controversies that surrounded the passing of the law have continued in its 

application. Much as the political parties have issued notices as required by law, 

such notices have been lacked the details required under the law. Despite this, 

the police has in many 30 Hon Odonga Otto, Parliament Hansard, 27th 

November, 2019 cases had no objection to the holding of public meetings even 
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when the detailed information has not been provided. However, there are cases 

where the police invoked these requirements as a way of objecting to a particular 

public meeting taking place. 

On the part of FDC, the party’s defiance campaign has also seen the party 

undertaking activities in total non-compliance with POMA. In many cases, the 

FDC activities have involved processions to and from the public meetings. While 

these processions are described as spontaneous activities on the part of the 

political parties, the active support that the party leaders give them does not 

absolve them of the responsibility of organising these processions. These 

processions have also ended up having confrontations with the police. 

Many political party leaders do not understand the details of POMA. While many 

have accused the police of misinterpreting the law, a big number have also 

misinterpreted the law or lack awareness of the details of the law. Section (4), 

sub-section (2) that exempts meetings of organs of political parties has been the 

most misunderstand section. Under this section, the only meetings exempted are 

those of the specific organs of the party, that are held in accordance with the 

provisions of the party constitution and to discuss exclusively internal matters of 

the political party.  

Many political leaders, even at the national level, are not aware of the exclusive 

exemptions and have been part of confrontations with the police whenever they 

have organised public meetings outside the scope of this provision. 

While the notice processes and procedure are supposed to be simple and clear, 

POMA provides that all notices for public meetings are filed with the IGP. This 

requirement is quite cumbersome for citizens who have to deliver their notices 

for public meetings at the police headquarters in Kampala.   

Much as this is the case, we have yet to obtain empirical evidence to show how 

local-level citizens have had the police block their meetings owing to failure to 
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deliver a notification to the police headquarters. The majority of the 

confrontations during activities organised by the national leaders have had a 

chilling effect on many local-level leaders who lack access to police headquarters 

or connections within the police. 

There is urgent need for the Minister to present regulations which would 

specifically guide and provide for mechanisms through which the police and 

political party leaders can engage for purposes of facilitating the right to 

assembly. While the police has all avenues to engage the organisers of public 

meetings, the lack of clearly defined mechanisms and of goodwill undermines 

this engagement.  

The law has very broad definitions of public meetings. Basing on the definition 

of public meetings, all activities of political parties are in essence subject to the 

regulation of the police under the law. Much as the police has not enforced the 

requirements with regard to all meetings, evidence shows that this broad 

definition has been selectively applied where other factors are at play – mainly 

political considerations. There is need to amend the law to allow space and 

freedom to political parties to conduct their activities. Discussing matters of 

public interest is the essence of political party work and subjecting this to the 

consent of the police undermines the very essence of multiparty politics. The 

broad definitions are also subject to abuse. 

There is need to amend the law, to compel the police to respond to notices, and 

to provide for explicit interpretations in the event that the police does not respond 

to the notices for public meetings within the stipulated time frame. Under the 

current law, POMA demands that the political parties provide consent of the 

proprietor of the public premises when giving notice of public meeting. In many 

cases, the proprietors charge for these venues and always demand full payment 

before the consent can be given.  
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Blocking a public meeting on the very last day not only violates the rights of the 

organisers to hold the meeting, but also makes the political parties incur financial 

losses. Blocking a public meeting on the last day means that the political parties, 

which are financially constrained, may not have the required resources to 

reconvene the meeting.  

These financial losses have partly been the reason why some political parties 

have opted to insist on holding their meetings when the police fail to respond to 

their notices under the law and to provide the necessary support to facilitate the 

meeting. There is a need to amend the law to explicitly provide a time frame to 

the police to respond and provide for interpretation in case the police have not 

responded with any objection. 

There is need for further amendment to the law to specifically define the grounds 

upon which a public meeting can be prevented or stopped by the police. Under 

the current law, the police may prevent or stop a public meeting if the premises 

are already booked for another public meeting or if the venue is considered not 

suitable for crowd and traffic control.  

 

Policy recommendations and the way forward 

The law does not define what is suitable for crowd and traffic control. This leaves 

a lot of discretion to the police and much of this discretion has been abused to 

arbitrarily restrict the rights of political parties to exercise their freedom of 

assembly. The implementation of POMA has faced both ideological problems 

and lack of facilitating frameworks and mechanisms to guide the engagement of 

the police and the political parties. On the part of the police, the directives of the 

president on public assemblies clearly show the implied responsibility to guide 

how the right to assembly is to be exercised in Uganda. This implied 

responsibility is not consistent with the international norms and standards. As a 
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result, the police has no clear objective criterion that demonstrates goodwill and 

transparency when making decisions on public meetings organised by political 

parties.  

The police has also ignored its duties and obligations as provided for under 

POMA. The police has also abused its powers under section 8, by blocking and 

preventing public meetings that do not qualify to be stooped under section 8. 

This further demonstrates that considerations for public meetings to be stopped 

are made on the basis of factors other than those provided for under POMA. 

On the part of the political parties, the objection to the spirit and intentions of 

POMA remains a very huge stumbling block in compliance with the 

requirements under the law. Despite occasionally making public statements with 

regard to POMA not necessarily being a bad law and accusing the police of 

acting outside POMA, the majority of the confrontations the political parties 

have had with the police would not have taken place if the parties had complied 

with the requirements under POMA.  

Detailed awareness about the details of the law and the principles of policing 

public meetings is needed both among the political leaders and the police. While 

the law instructs the police, in stopping or preventing public meeting, to take 

account of the right of individuals to assemble, this has not always been the case. 

The police have taken their decisions to stop public meetings to be final and all 

their subsequent actions have been taken on the basis of these decisions. Public 

meetings have been blocked in total disregard of the guiding principles under 

POMA and the right to assemble under the constitution.  

There is lack of consensus on the need for and manner of policing public 

meetings to ensure that the constitutionally protected rights are safeguarded and 

public order is maintained. The current law and context have prioritised public 

order and have tended to be more prohibitive than facilitative. Under these 

circumstances, public debate has not advanced the critical challenges but has 
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tended to address the outcomes and confrontations. Uganda is also going through 

a transition process that is seeing greater demands for rights and political space.  

These demands are being pursued under a regime that seeks to guide both the 

pace and scope of the transition. Much of the debate and decisions on public 

meetings are taking place within a context of security which obscures and further 

complicates oversight on the role of the police in facilitating the right to 

assemble.  

POMA issues are reserved for the top leadership of the police and regarded as 

security matters public discussion of which is carefully guarded. There is need 

for further consultative processes on policing public meetings in Uganda. 
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CHAPTER FIFTEEN 

GENERAL HUMAN RIGHTS VIOLATIONS AND THE 

LEGALITY OF “SHOOT TO KILL”  (RUBBER BULLETS, 

TEAR GAS, WATER CANONS AND PEPPER SPRAY) . 

Uganda is a constitutional republic led since 1986 by President Yoweri Museveni 

of the National Resistance Movement party.  In 2016 voters re-elected Museveni 

to a fifth five-year term and returned a National Resistance Movement majority 

to the unicameral parliament.  Allegations of disenfranchisement and voter 

intimidation, harassment of the opposition, closure of social media websites, and 

lack of transparency and independence in the Electoral Commission marred the 

elections, which fell short of international standards. The periods before, during, 

and after the elections were marked by a closing of political space, intimidation 

of journalists, and widespread use of torture by the security agencies.  

The national police maintain internal security, and the Ministry of Internal 

Affairs oversees the police. While the army is responsible for external security, 

the president detailed army officials to leadership roles within the police force. 

The Ministry of Defense oversees the army. Civilian authorities maintained 

effective control over the security forces. Members of the security forces 

committed numerous abuses.  

Significant human rights issues included: unlawful or arbitrary killings by 

government forces, including extrajudicial killings; forced disappearance; 

torture and cases of cruel, inhuman, or degrading treatment or punishment by 
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government agencies; harsh and life-threatening prison conditions; arbitrary 

arrest or detention; political prisoners or detainees; serious problems with the 

independence of the judiciary; arbitrary or unlawful interference with privacy; 

serious restrictions on free expression, the press, and the internet, including 

violence, threats of violence, and unjustified arrests or prosecution of journalists, 

censorship, site blocking, and criminal libel laws; substantial interference with 

the freedom of peaceful assembly and freedom of association; restrictions on 

political participation; serious acts of corruption; lack of investigation of and 

accountability for violence against women; crimes involving violence or threats 

of violence targeting lesbian, gay, bisexual, transgender, or intersex persons; the 

existence of laws criminalizing consensual same-sex sexual conduct between 

adults; and the existence of the worst forms of child labor. The government was 

reluctant to investigate, prosecute, or punish officials who committed human 

rights abuses, whether in the security services or elsewhere in government, and 

impunity was a problem. 

A R B I T R A R Y  D E P R I V A T I O N  O F  L I F E  A N D  O T H E R  

U N L A W F U L  O R  P O L I T I C A L L Y  M O T I V A T E D  K I L L I N G S  

There were numerous reports the government or its agents committed arbitrary 

or unlawful killings, including due to torture. The law provides for several 

agencies to investigate, inquire into, and or prosecute unlawful killings by the 

security forces.  Human rights campaigners, however, claimed these agencies 

were largely ineffective.  The constitution established the Uganda Human Rights 

Commission (UHRC) to investigate any person or group of persons for violations 

of any human right (see section 5).  The Police Disciplinary Court has the power 

to hear cases of officers who breach the police disciplinary code of conduct. 

Military courts have the power to hear cases against officers that break military 

law, which bars soldiers from targeting or killing nonmilitants.  
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Opposition activists, local media, and human rights activists reported that 

security forces killed individuals the government identified as dissidents and 

those who participated in protests against the government (see section 1.e). 

Opposition politician Robert Kyagulanyi, also known as Bobi Wine, reported on 

February 24 that a Uganda Police Force (UPF) truck assigned to the Rapid 

Response Unit (RRU) killed his supporter Ritah Nabukenya.  The UPF had 

deployed heavily in Kampala to block a Kyagulanyi political meeting with his 

supporters, and local media, citing eyewitness accounts, reported the police truck 

driver, upon seeing Nabukenya on a motorcycle taxi wearing red insignia 

associated with Kyagulanyi’s People Power political group, drove toward her, 

knocked down the motorcycle, and then ran over her.  Later that day the UPF 

released a statement saying Nabukenya fatally injured herself when her 

motorcycle taxi collided with another motorcycle as it attempted to overtake the 

police truck. The UPF stated it would investigate what happened and promised 

to review the roadside CCTV as part of its investigations.  Kyagulanyi demanded 

police release the CCTV footage of the incident, but on February 26, the UPF 

declared the cameras at the location were faulty and had failed to record the 

incident.  At year’s end police had not revealed findings from its investigations.  

On February 25, Kyagulanyi reported that as his motorcade drove through 

Nansana Town on his way back from Nabukenya’s funeral, an officer attached 

to the military’s Local Defense Unit (LDU) shot into a crowd of his supporters, 

killing 28-year-old Daniel Kyeyune.  According to local media, a military 

spokesperson denied that an LDU officer was involved in the shooting and stated 

investigations had shown the assailant used a pistol, a firearm that he said LDU 

officers do not carry.  On March 18, Kyagulanyi released amateur cellphone 

video footage, which showed an LDU officer firing straight into the crowd of 

Kyagulanyi’s supporters, after which Kyeyune can be seen on the ground. A 
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military spokesperson, upon seeing the footage, cast doubt on the video’s 

authenticity, adding that the military would study it further.  At year’s end the 

military had not released any findings from its investigations.  

Disappearance 

Local media reported several disappearances. Officials of the opposition 

National Unity Platform party (NUP) said they could not account for dozens of 

their supporters whom they said the security agencies had arrested while 

participating in party activities. The government neither acknowledged the 

persons were missing nor complied with measures to ensure accountability for 

disappearances.  In addition, the UPF did not share any findings into the 2019 

disappearance of Kyagulanyi supporter John Bosco Kibalama, who remained 

missing.  

Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment 

The constitution and law prohibit such practices.  The law stipulates that any 

person convicted of an act of torture may receive a sentence of 15 years’ 

imprisonment, a monetary fine, or both.  The penalty for conviction of 

aggravated torture is life imprisonment. Nevertheless, there were credible reports 

security forces tortured and physically abused suspects.  

Human rights organizations, opposition politicians, and local media reported that 

security forces tortured dissidents as punishment for their opposition to the 

government.  On April 24, local television stations showed images of opposition 

Member of Parliament (MP) Francis Zaake receiving medical treatment at the 

Iran- Uganda hospital in Naguru.  The UPF and Uganda Peoples’ Defence Forces 

(UPDF) had arrested Zaake at his home in Mityana District on April 19, accusing 

him of violating COVID-19 restrictions on public gatherings when he distributed 

food to his constituents. On May 6, Zaake told journalists that upon his arrest, 

UPF officers under the watch of Mityana District police commander Alex Mwine 
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and regional police commander Bob Kagarura beat him with sticks and batons, 

kicked him on his head, and then tied his legs and hands to suspend him under 

the bench in the flatbed on a police pickup truck, which drove him to the 

headquarters of the Chieftaincy of Military Intelligence (CMI) in Mbuya.  He 

said CMI officials sprayed his eyes with an unknown liquid that created a sharp 

burning sensation, then later beat him with a stick bearing sharp objects that tore 

at his skin.  He said UPF officers then drove him to the Special Investigations 

Unit (SIU) offices in Kireka, where UPF officers kicked, slapped, and punched 

him while telling him to quit politics, quit opposing the government, and retire 

to business.  Zaake said his health deteriorated further while in detention, and on 

April 22, the UPF drove him to the Iran-Uganda hospital in Naguru for treatment.  

According to a Ministry of Internal Affairs document, the Iran-Uganda hospital 

found that Zaake had “blunt injuries on the forehead, earlobes, right and left of 

the chest, right side flank, right upper arm, right wrist, lower lip, left leg, and left 

leg shin.” On April 27, a court in Kampala ordered the UPF to release Zaake or 

arraign him in court.  That same day the UPF drove Zaake, dressed only in shorts 

and unable to walk, to a court in Mityana.  UPF officers carried him on a stretcher 

into the courtroom where a magistrate declined to hear the charges against Zaake 

and ordered the UPF to take him to hospital for medical treatment.  The UPF, 

however, drove Zaake back to the SIU, where they detained him for another night 

and then released him on April 28. On May 6, the minister for internal affairs 

concluded that Zaake must have inflicted his injuries on himself “by knocking 

himself on the metal of the UPF police pickup truck.” On May 7, Zaake sued 

CMI commander Abel Kandiho, Mityana police commander Alex Mwine, SIU 

commander Elly Womanya, and three others for abusing him.  On September 3, 

the Office of the Director of Public Prosecutions (ODPP) exercised its 

constitutional right and took over Zaake’s private suit against the security 
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officers.  Zaake told local media on September 3 that the ODPP had taken over 

the case in order to exonerate his abusers by putting up a dispirited prosecution, 

which would lead the court to issue an acquittal.  The trial continued at year’s 

end.  The ODPP also dropped its charges against Zaake on August 6.  

Civil society organizations and opposition activists reported that security forces 

arrested, beat, and killed civilians as punishment for allegedly violating 

regulations to combat the COVID-19 pandemic.  On March 18, the president 

announced restrictions to combat the COVID-19 pandemic, which included an 

indefinite closure of all schools and a ban on religious gatherings, which he 

would later expand to include a nighttime curfew, restrictions on public and 

private transport, and a closure of nonessential business (see section 2.d.).  The 

president instructed police and military to enforce the regulations.  Local media 

reported LDU and UPF officers indiscriminately beat persons they found outside 

after the nighttime curfew with sticks, batons, and gunstocks, maiming some and 

killing others. On May 13, LDU officers shot primary school teacher Eric 

Mutasiga in the leg and chest, as he pleaded with the officers not to arrest his 

neighbor, whom the officers had found selling food three minutes into a 

nighttime curfew. On June 8, Mutasiga died of the gunshot wounds at Mulago 

hospital.  The UPF stated it had arrested the LDU officers involved but declared 

Mutasiga was injured when he got into a scuffle with the security officers.  At 

year’s end the UPF had not released details of its investigations into the killing. 

LDU and UPF personnel also attacked pregnant women who sought health care 

during periods when the government restricted use of public transport due to 

COVID-19.  

On April 4, local media reported that on the night of April 3, UPF, LDU, and 

UPDF officers had raided a community in Elegu Town, driven dozens of persons 

out of their houses, beaten them with sticks and iron bars, and forced them to 
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remove their clothes, roll in the dirt, and for some specifically to rub the dirt on 

their genitals, accusing them of violating the curfew. The UPDF and UPF 

released statements condemning the actions and promised to prosecute the 

officers involved.  By year’s end the UPF and UPDF had not released findings 

from their investigations.  

Impunity was a problem, and it was widespread in the UPF, UPDF, the Uganda 

Prisons Service (UPS), and the executive branch.  The security forces did not 

take adequate measures to investigate and bring to account officers implicated in 

human rights abuses, especially in incidents involving members of the political 

opposition. The UPDF did not arrest or prosecute the LDU officer whom amateur 

cellphone video showed shooting into a crowd of opposition supporters and 

killing Daniel Kyeyune (see section 1.a.). Impunity was widespread because 

authorities gave political and judicial cover to officials who committed human 

rights violations.  While speaking on November 29 about the November 18-19 

protests, President Museveni directed police to investigate and audit the killings 

of 20 unarmed protesters struck by stray bullets, but not of the other 34 unarmed 

protesters, who he said were rioters (see section 1.e.). On August 22, President 

Museveni commended the UPDF’s Special Forces Command (SFC) officers 

who beat Kyagulanyi in August 2018.  Speaking at a police recruits graduation 

ceremony, Museveni stated: “I found the man (Kyagulanyi) had been beaten 

properly, in the right way. He boxed them, and they also tried to box back until 

they subdued him. I was surprised that the SFC people acted properly; it was 

self-defense and beyond self-defense they didn’t beat. It was in order.” The 

government also provided legal services to police and prison officers facing 

charges of abuse in court. On September 23, the Attorney General’s Office sent 

one of its lawyers to defend UPS officer Philemon Woniala in a civil court case 

that lesbian, gay, bisexual, transgender, and intersex (LGBTI) persons filed 
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against him in his individual capacity, accusing him of torture and inhuman 

treatment. The law bars government lawyers from defending officials sued in 

their individual capacity (see section 6).  On July 20, the UPDF instituted human 

rights refresher training courses for its LDU officers to increase respect for 

human rights.  

Prison and Detention Center Conditions 

Conditions in detention centers remained harsh and in some cases life-

threatening. Serious problems included overcrowding, physical abuse of 

detainees by security staff and fellow inmates, inadequate food, and 

understaffing.  Reports of forced labor continued.  Most prisons did not have 

accommodations for persons with disabilities. The government operated 

unofficial detention facilities where it detained suspects for years without charge.  

Physical Conditions: Gross overcrowding remained a problem. On August 7, the 

UPS reported its prison population had risen from 59,000 to 65,000 in four 

months after security forces arrested numerous individuals for defying COVID-

19 restrictions.  The UPS said this population was more than three times its 

capacity, although other data from the nongovernmental organization (NGO) 

World Prison Brief showed the prison detainees held were actually at 375 percent 

of prisons’ capacity.  

Local NGOs and the UHRC declared overcrowding made the prisons a potential 

hotspot for the spread of COVID-19.  On May 18, local media reported that some 

UPF posts kept male and female detainees in the same cell, and others kept adult 

detainees together with child detainees. On November 13, UPF officers in Oyam 

District arrested six NUP party officials for violating COVID-19 restrictions at 

an election campaign rally and detained both female and male officials in the 

same cell.  
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There were reports of deaths in prisons due to prison conditions.  On February 

20, local media reported that three pretrial detainees died in Atopi prison after 

they went to work on a prison farm despite reporting in the morning that they 

were ill. Prison authorities said they were carrying out postmortems to establish 

the causes of death but did not report the findings. Political prisoners faced 

different conditions from those of the general population. Zaake’s lawyers 

reported in April that UPF officers denied Zaake medical care.  

Administration: Authorities did not always carry out investigations into credible 

allegations of mistreatment.  The local civil society organization Human Rights  

Awareness and Promotion Forum reported in June that UPS officials beat 

lesbian, gay, bisexual, transgender, and intersex (LGBTI) detainees on account 

of their sexual orientation. UPS officials denied this and declined to investigate 

(see section 6). Local media and human rights activists reported that the UPF, 

UPDF, CMI, ISO, and UPS denied access to visitors for some detainees held at 

official and unofficial detention facilities (safe houses) (see section 6).  

Independent Monitoring: The UPS reported in August that due to COVID-19 

restrictions, it stopped visitors from accessing prison facilities. The UPS, 

however, reported that prior to the COVID-19 pandemic, it allowed the local 

civil society organization African Center for Treatment and Rehabilitation of 

Torture Victims to conduct prison visits with advance notification; however, no 

independent monitors received access to any unregistered detention facilities or 

pretrial detention cells. The International Committee of the Red Cross declined 

to comment on whether it conducted prison visits during the year.  

Improvements: The UPS reported in August that the president had pardoned 

2,833 prisoners to decongest prisons and help prevent the spread of COVID-19, 

although this was only half the number of detainees that entered prison between 

March and August.  The pardoned detainees largely comprised convicts of petty 
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offenses serving less than two-year sentences, mothers of infants, and convicts 

older than age 60.  The Ministry of Health donated four modern tuberculosis-

testing machines to the UPS, which improved the prisons’ capacity to quickly 

diagnose and treat the disease.  

Arbitrary Arrest or Detention 

Although the law prohibits arbitrary arrest and detention, security forces often 

arbitrarily arrested and detained persons, especially opposition leaders, 

politicians, activists, demonstrators, journalists, LGBTI persons, and members 

of the general population accused of violating COVID-19 restrictions. The law 

provides for the right of persons to challenge the lawfulness of their arrest or 

detention in court, but this mechanism was seldom employed and rarely 

successful.  

Arrest Procedures and Treatment of Detainees 

The law requires that judges or prosecutors issue a warrant before authorities 

make an arrest unless the arrest occurs during commission of a crime or while in 

pursuit of a perpetrator. Nevertheless, authorities often arrested suspects without 

warrants. The law requires authorities to arraign suspects within 48 hours of 

arrest, but they frequently held suspects longer without charge.  Authorities must 

try suspects arrested for capital offenses within 360 days (120 days if charged 

with an offense triable by subordinate courts) or release them on bail; however, 

if prosecutors present the case to the court before the expiration of this period, 

there is no limit on further pretrial detention.  While the law requires authorities 

to inform detainees immediately of the reasons for detention, at times they did 

not do so.  The law provides for bail at the judge’s discretion, but many suspects 

were unaware of the law or lacked the financial means to cover the bond.  Judges 

generally granted requests for bail.  The law provides detainees the right to legal 

representation and access to a lawyer, but authorities did not always respect this 
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right. The law requires the government to provide an attorney for indigent 

defendants charged with capital offenses. Most defendants endured significant 

delays in this process. Security forces often held opposition political members 

and other suspects incommunicado and under house arrest.  

Arbitrary Arrest: Arbitrary arrests and unlawful detention, particularly of 

dissidents, remained problems. The UPF and UPDF on numerous occasions 

arrested and harassed opposition politicians, their supporters, and private citizens 

who engaged in peaceful protests and held public rallies.  LDU officers raided 

communities at night, dragged persons out of their houses, and arrested them for 

violating the COVID-19 nighttime curfew (see section 1.c.).  UPF officers 

arrested journalists for hosting opposition politicians on radio stations (see 

section 2).  UPF officers also raided an LGBTI shelter and arrested occupants, 

accusing them of violating COVID-19 regulations on social distancing (see 

section 6).  On February 26, the UPF arrested journalist Moses Bwayo as he was 

on a set, shooting a documentary and music video for opposition politician 

Kyagulanyi. Police accused Bwayo of holding an illegal assembly “in the middle 

of a busy public road, causing heavy traffic jam, which inconvenienced 

residents.” The UPF detained Bwayo, impounded his cameras and recording 

equipment, and released him on February 27 without charge.  

Pretrial Detention: Case backlogs due to an inefficient judiciary, inadequate 

police investigations, the absence of plea bargaining prior to 2015, insufficient 

use of bail, the absence of a time limit for the detention of detainees awaiting 

trial, and restrictions to combat the spread of COVID-19 contributed to frequent 

prolonged pretrial detentions.  The UPS reported that although the rate of the 

country’s pretrial detainees had fallen to 47 percent of the then 59,000 total 

inmates in the prison system, mainly as a result of plea bargaining, it rose to 53 

percent when COVID-19 restrictions came into force.  In August the UPS 
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reported COVID-19 regulations on social distancing had stopped court sessions 

from taking place regularly, and only a few prison facilities had 

videoconferencing facilities that could facilitate an online trial, which further 

slowed the rate at which prisons processed detainees through the system.  

Detainee’s Ability to Challenge Lawfulness of Detention before a Court: 

Citizens detained without charge have the right to sue the Attorney General’s 

Office for compensation for unlawful detention; however, citizens rarely 

exercised this right.  

Denial of Fair Public Trial 

The constitution and law provide for an independent judiciary, but the 

government did not always respect this provision.  Corruption, understaffing, 

inefficiency, and executive-branch interference with judicial rulings often 

undermined the courts’ independence. Chief Justice Alphonse Owiny-Dollo 

repeatedly decried the shortage of judges and criticized parliament and executive 

decisions to spend limited resources to create new legislative positions without 

expanding the number of judges, which contributed to a case backlog in the 

courts and prevented access to justice.  The executive, especially security 

agencies, did not always respect court orders.  UPF officers in April defied court 

orders for the immediate release of Zaake to seek medical attention and kept him 

in detention an extra day (see section 1.a.).  

The president appoints Supreme Court justices, Court of Appeal and High Court 

judges, and members of the Judicial Service Commission (which makes 

recommendations on appointments to the judiciary) with the approval of 

parliament.  

Due to vacancies on the Supreme Court, Court of Appeal, High Court, and the 

lower courts, the judiciary did not deliver justice in a timely manner.  At times 

the lack of judicial quorum precluded cases from proceeding.  
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Judicial corruption was a problem, and local media reported numerous cases 

where judicial officers in lower courts solicited and accepted bribes from the 

parties involved. In January outgoing Chief Justice Bart Katureebe announced 

the judiciary would subject seven judicial staff to disciplinary hearings after 

receiving credible allegations of corruption against them. The judiciary had not 

released its findings by year’s end.  

Trial Procedures 

Although the law provides for a presumption of innocence, authorities did not 

always respect this right.  Defendants have the right to prompt, detailed 

notification of the charges against them and are entitled to free assistance of an 

interpreter.  An inadequate system of judicial administration resulted in a serious 

backlog of cases, undermining suspects’ right to a timely trial. Defendants have 

the right to be present at their trial and to consult with an attorney of their choice. 

The law requires the government to provide an attorney for indigent defendants 

charged with capital offenses.  Defendants have the right to adequate time and 

facilities to prepare a defense and appeal. The law allows defendants to confront 

or question witnesses testifying against them and present witnesses and evidence 

on their own behalf, but authorities did not always respect this right.  Defendants 

may not be compelled to testify or confess guilt, and they have the right to appeal. 

The UPF and UPS denied some political and some LGBTI detainees access to 

their lawyers as they prepared their legal defense (see section 6).  

All nonmilitary trials are public.  A single judge decides cases in the High Court, 

while a panel of at least five judges decides cases in the Constitutional and 

Supreme Courts. The law allows military courts to try civilians who assist 

members of the military in committing offenses or are found possessing arms, 

ammunition, or other equipment reserved for the armed forces.  
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In September 2018, 10 years after he was arrested, the International Crimes 

Division of the High Court began the trial of Thomas Kwoyelo, a former 

commander in the Lord’s Resistance Army. Kwoyelo faced 93 charges of war 

crimes and crimes against humanity; his was the first war crimes trial in the 

country’s history. Civil society and cultural leaders criticized the slow pace of 

the trial, which was suspended due to COVID-19 in March with no definite date 

of planned resumption.  

Political Prisoners and Detainees 

Authorities detained numerous opposition politicians and activists on politically 

motivated grounds. Authorities released many without charge but charged others 

with crimes including treason, annoying the president, cyberharassment, inciting 

violence, holding illegal meetings, and abuse of office. No reliable statistics on 

the total number of political detainees or prisoners were available.  

On December 22, plainclothes UPF officers arrested and detained human rights 

lawyer Nicholas Opiyo and four other lawyers while they were dining in a 

restaurant. The state released the other lawyers without charges but accused 

Opiyo of money laundering. The first court he appeared in denied him bail, citing 

jurisdiction issues.  On December 30, Opiyo was released on bail, and his trial 

continued at year’s end.  

On November 18, UPF officers arrested and detained presidential candidate 

Kyagulanyi in Luuka District as he attempted to address a campaign rally, 

accusing him of defying COVID-19 restrictions.  Police detained Kyagulanyi at 

Nalufenya police station in Jinja and held him until November 20, when the 

Iganga chief magistrate’s court granted him bail upon his arraignment. 

Kyagulanyi said that UPF officers detained him alongside 19 other male suspects 

in the same cell with three women. Kyagulanyi’s arrest sparked widespread 

protests during which, according to local media, security forces attacked 
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journalists, killed at least 54 unarmed persons and left hundreds injured. Local 

media showed images and footage of UPDF, military police, and UPF officers, 

as well as plainclothes individuals shooting with assault rifles at unarmed 

persons on the roadside, in office buildings, and in food markets. Several 

recordings of amateur cellphone footage showed military police officers 

shooting at unarmed individuals who were recording the security forces’ actions. 

Officials at Mulago hospital told local media on November 20 that most of those 

killed died of gunshot wounds, while others died of asphyxiation caused by tear 

gas. On November 20, Minister for Security Elly Tumwine told local media that 

the killings were justified because “the police [have] a right to shoot you and kill 

you if you reach a certain level of violence.” Kyagulanyi’s trial continued at 

year’s end.  

On March 12, UPF and CMI officers surrounded the home of former minister 

for security, retired soldier, and presidential hopeful Henry Tumukunde in 

Kololo, Kampala, and told him he was under arrest for making treasonous 

statements.  On March 3, Tumukunde had written to the Electoral Commission 

expressing his intention to consult the electorate regarding supporting him for a 

presidential election bid.  Then on March 5, he appeared on a television program 

and said he welcomed Rwanda to support political change in Uganda.  Local 

media and human rights activists reported that the UPF and CMI also arrested at 

least 13 Tumukunde associates, including his two sons and a cousin, and later 

charged them with obstruction of justice. The UPF detained Tumukunde at the 

Criminal Investigations Directorate in Kibuli and later at the Special 

Investigations Unit in Kireka. The UPF detained his associates and sons at Jinja 

Road Police Station but released the sons on March 14.  On March 18, the UPF 

arraigned Tumukunde in court and formally charged him with treason and 

unlawful possession of firearms. On March 23, Tumukunde applied for bail and 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
562 

 

while initially denied, on May 11, the court granted him bail.  At year’s end 

hearings for Tumukunde’s treason trial had not begun.  

On February 20, an appellate court overturned a 2019 cyberharassment 

conviction against dissident Stella Nyanzi on grounds that the lower court lacked 

jurisdiction to hear the case and that it had not carried out a fair hearing.  

Civil Judicial Procedures and Remedies 

Individuals or organizations may seek civil remedies for human rights violations 

through the regular court system or the UHRC, which has judicial powers under 

the constitution. The law also empowers the courts to grant restitution, 

rehabilitation, or compensation to victims of human rights abuses as well as to 

hold public officials involved in human rights violations personally liable, 

including contributing to compensation or restitution costs. The UHRC’s powers 

include the authority to order the release of detainees, pay compensation to 

victims, and pursue other legal and administrative remedies, such as mediation. 

Civil courts and the UHRC have no ability to hold perpetrators of human rights 

abuses criminally liable.  Bureaucratic delays hampered enforcement of 

judgments that granted financial compensation to victims.  The government 

rarely complied with judicial decisions related to human rights. On May 13, 

opposition politician and Kampala city mayor Erias Lukwago said that courts 

had since 2009 awarded him in excess of 900 million Ugandan shillings 

($243,000) in compensation for inhuman treatment by security forces, but the 

executive had not paid him.  

Arbitrary or Unlawful Interference with Privacy, Family, Home, or 

Correspondence 

The constitution and law prohibit such actions, but there were reports the 

government failed to respect these prohibitions.  Police did not always obtain 

search warrants to enter private homes and offices. In August 2019 media 
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reported the government hired Huawei technicians to hack into Kyagulanyi’s 

private WhatsApp communications to gather political intelligence against him.  

The Ugandan and Chinese governments both denied spying on Kyagulanyi.  The 

UPF, however, noted in an August 2019 statement that Huawei had supplied it 

with closed-circuit television cameras with facial recognition technology, which 

it installed across the country. According to media reports, the government used 

Huawei surveillance technology to monitor the whereabouts of Kyagulanyi and 

other political opponents.  

Human rights activists said that government agencies broke into activists’ homes 

without judicial or other appropriate authorization and arbitrarily sought to 

access activists’ private communication.  On September 9, human rights lawyer 

Nicholas Opiyo reported unidentified individuals broke into his private 

apartment and stole his communication equipment, including his computers and 

cell phones. Opiyo reported on September 11 that he digitally tracked his missing 

phones to the CMI headquarters in Mbuya. The law authorizes government 

security agencies to tap private conversations to combat terrorism-related 

offenses.  The government invoked the law to monitor telephone and internet 

communications.  

R E S P E C T  F O R  C I V I L  L I B E R T I E S ,  I N C L U D I N G :  

a. Freedom of Expression, Including for the Press 

The constitution and law provide for freedom of speech, including for the press, 

but the government often restricted this right.  

Freedom of Speech 

The government restricted citizens’ ability to criticize its actions or to discuss 

matters of general public concern. It also restricted some political symbols. The 

UPF randomly attacked and arrested persons it found wearing camouflage 

clothing, red berets, and red insignia associated with Kyagulanyi’s People Power 
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political movement and the NUP party, which the security agencies stated were 

reserved for use by security forces (see section 3). Military police officers wear 

red berets, which feature a distinct logo from those on the berets that NUP 

supporters wear. Human Rights Watch reported that on July 24, the UPF raided 

the premises of Radio Simba FM station in Kampala and arrested four comedians 

(Julius Serwanja, Simon Peter Ssabakaki, Merceli Mbabali, and Gold 

Kimatono), accusing them of promoting sectarianism and “causing hatred and 

unnecessary apprehension.” On July 15, the comedians had posted on the internet 

a satirical video of a mock prayer session, in which they asked a mock 

congregation to pray for specific political, public service, and military leaders 

including the president, all hailing from the western region.  On July 28, a court 

ordered the UPF to release the comedians, which the police did.  

Freedom of Press and Media, Including Online Media:  

The country had an active media environment with numerous privately owned 

newspapers and television and radio stations.  These media outlets regularly 

covered stories and often provided commentary critical of the government and 

officials. The UPF’s Media and Political Crimes Unit and the communications 

regulator Uganda CommunicationsCommission, however, closely monitored all 

radio, television, and print media. The government restricted media.  

Violence and Harassment 

Security forces subjected journalists and media houses to violence, harassment, 

deportations, and intimidation. On December 10, the Uganda Media Council 

(UMC) cancelled all existing accreditations for foreign journalists and required 

them to reregister within a week to be able to continue working in the country. 

On November 30, journalist Margaret Evans, working with the Canadian CBC 

News, reported that immigration authorities had deported her and her team after 

the UMC cancelled their accreditation.  In response to Evans’s comments that 
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the government was avoiding outside scrutiny ahead of the elections, 

government spokesperson Ofwono Opondo stated the government reserved the 

right to admit or refuse admission to foreign persons, including journalists, and 

it did not need outside scrutiny to qualify its electoral process as credible.  

Opondo later added that Evans’ team had violated provisions of their tourist visas 

and that they were welcome to reapply for a visa that allowed them to work as 

journalists in the country. The Human Rights Network for Journalists Uganda 

(HRNJU) reported in January that the UPF blocked journalists from covering 

opposition rallies, confiscated their recording equipment, and forcibly deleted 

the content. On July 22, the UPF arrested five journalists working at Baba FM 

radio station, accusing them of inciting violence and disobeying lawful orders. 

On July 18, the journalists had hosted opposition politician Kyagulanyi on Baba 

FM for a political talk show.  Police released the journalists on July 23 without 

charge. The HRNJU reported numerous incidents between April and August 

when UPF, UPDF, and LDU officers beat, detained, and confiscated equipment 

of journalists covering implementation of the COVID-19 restrictions. On April 

13, CMI officers arrested blogger and Forum for Democratic Change (FDC) 

activist Kakwenza Rukirabashaija, who had published a book ridiculing the 

president and his family.  Rukirabashaija stated that CMI officers chained him 

by the legs and hands to stair railings through the night.  On April 21, the UPF 

arraigned Rukirabashaija in court and formerly charged him with “doing an act 

likely to spread disease,” in relation to Facebook posts he made critical of the 

COVID-19 restrictions.  The court granted him bail on May 6.  The trial 

continued at year’s end (see also section 1.d., Arbitrary Arrest).   

On September 18, CMI officials again arrested Rukirabashaija in relation to an 

unpublished manuscript detailing his torture during the earlier arrest. CMI 

officers transferred him to SIU, whose officers stated they were investigating 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
566 

 

Rukirabashaija for inciting violence and promoting sectarianism. SIU officers 

released Rukirabashaija on September 21 without charge. On November 18, 

local media broadcast images of a UPF officer spraying pepper spray into the 

eyes of journalist Ashraf Kasirye as he recorded other UPF officers arrest 

Kyagulanyi while holding a presidential election campaign (see section 1.e.).  

Censorship or Content Restrictions: The government penalized those who 

published items counter to its guidelines and directly and indirectly censored 

media, including by controlling licensing and advertising, instructing editors to 

suspend critical journalists, arresting and beating journalists, and disrupting and 

ransacking photojournalistic exhibitions. Government officials and ruling party 

members owned many of the private rural radio stations and imposed reporting 

restrictions. Media practitioners said government and security agents 

occasionally called editors and instructed them not to publish stories that 

negatively portrayed the government. Journalists, under government pressure, 

practiced self-censorship. On August 1, the UPF wrote to Victoria Broad Link 

radio in Jinja City and instructed it not to host the opposition Democratic Party 

President Norbert Mao for a talk show.  The UPF letter stated that hosting Mao 

“conflicted with COVID-19 guidelines of implementing curfew.” The UPF also 

noted in the letter, however, that the radio station could host Mao via a Zoom 

internet connection and only if the discussion topics stayed clear of politics.  

Libel/Slander Laws 

Authorities used libel, defamation, and slander laws to suppress criticism of 

government officials. On May 7, the UPF arrested human rights lawyer Isaac 

Ssemakadde, accusing him of breaching the law on offensive communication 

and criminal libel after he posted a tweet criticizing the newly installed director 

of public prosecutions, Jane Francis Abodo.  The UPF released Ssemakadde later 

that day without formal charges.  
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National Security 

Authorities cited laws protecting national security to restrict criticism of 

government policies.  On December 9, the Ugandan Communications 

Commission wrote a letter to Google asking the company to block certain 

YouTube accounts for disseminating content “contrary” to the country’s laws 

after they posted videos showing security force abuses. Security agencies 

arrested numerous dissidents on charges of incitement of violence. On the 

evening of April 20, UPF officers stopped journalist Samson Kasumba outside 

the NBS TV offices and arrested him after he completed his evening newscast.  

UPF officials declared they detained Kasumba over his alleged involvement in 

subversive activities. The UPF kept Kasumba at the Kira Road Police Station, 

and on April 21, UPF officers from the Electoral and Political Crimes desk 

carried out a search of Kasumba’s home.  The UPF released Kasumba soon 

thereafter. 

Internet Freedom  

The government restricted and disrupted access to the internet, censored online 

content, monitored internet communications without appropriate legal authority, 

and punished internet users who expressed divergent political views. On 

September 8 2020, the Uganda Communications Commission announced that it 

had given online publishers, bloggers, and influencers until October 5 to register 

with them for a $20 annual license before they continued content production for 

public consumption, which some criticized as an attempt to restrict online media. 

According to the Freedom on the Net Report, government officials openly 

monitored social media posts. Human rights activists, journalists, and opposition 

politicians reported the ruling party’s communications arm sponsored a 

multitude of bots and fake online accounts to attack opposition politicians and 

activists on social media. Authorities used laws against cyberharassment and 
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offensive communication to intimidate critics and to stop women from publicly 

identifying their abusers online (see section 6). On March 5, the HRNJU reported 

the UPF in Kumi District arrested journalist James Odongo Akia on 

cyberharassment, defamation, and computer misuse charges, accusing him of 

using a pseudo account to defame the UPDF commander for land forces, Peter 

Elwelu, and a local medic, John Okure. A court remanded Akia to prison on 

March 10 and granted him bail on March 13.  The trial continued at year’s end.  

Academic Freedom and Cultural Events  

The government restricted artistic presentations, including music lyrics and 

theatrical performances. On June 6, the government announced that on July 31 

it would start to enforce a raft of regulations it had passed in 2019, which placed 

significant restrictions on the arts, telecommunications, and media such as the 

requirement to secure government permits before making film, documentary, or 

commercial photography content. On August 6, Minister for Information, 

Communications Technology, and National Guidance Judith Nabakooba 

indefinitely suspended implementation of the regulations to enable her ministry 

to carry out wider consultations with the arts industry. Authorities harassed 

musicians who recorded songs critical of ruling party politicians. On July 23, the 

UPF arrested musician Gerald Kiweewa, accusing him of defaming ruling party 

MP and former minister Idah Nantaba.  Kiweewa had earlier recorded a song 

entitled “Nantaba” that alluded to the former minister’s romantic relationships. 

On July 29, a court ordered the UPF to release Kiweewa, which they did.  

Freedoms of Peaceful Assembly and Association  

The government restricted freedoms of peaceful assembly and association. 

Government failure to investigate or prosecute attacks on human rights defenders 

and peaceful protesters led to de facto restrictions on freedom of assembly and 

association.  



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
569 

 

While the constitution provides for freedom of assembly, the government did not 

respect this right.  The government used the Public Order Management Act 

(POMA) to limit the right to assemble and to disrupt opposition and civil society- 

led public meetings and rallies until March 26 when the Constitutional Court 

nullified sections of the law, which had granted the UPF vague powers to block 

gatherings.  The law had placed a significant bureaucratic burden on those 

wishing to organize or host gatherings and afforded the UPF wide discretion to 

prevent an event.  While the law only required individuals to “notify” police of 

their intention to hold a public meeting, it also gave police the power to block 

meetings they deemed “unsuitable.” Typically, the UPF simply failed to respond 

to “notifications” from opposition groups, thereby creating a legal justification 

for disrupting almost any gathering.  

On numerous occasions between January and March, the UPF blocked 

presidential hopeful Kyagulanyi from holding consultative meetings with his 

supporters in preparation for his presidential bid. On January 6, the UPF fired 

tear gas and bullets to disperse one of Kyagulanyi’s consultative meetings, 

arguing that Kyagulanyi had not fulfilled POMA requirements, which call for 

holding the event in an enclosed space, providing ambulances for emergency 

evacuation, providing firefighting trucks, and providing toilets. After the POMA 

nullification, the UPF used COVID-19 restrictions to block and disperse political 

opposition gatherings and rallies.  On March 18, the president banned political 

and cultural gatherings as part of the measures to prevent the spread of COVID-

19.  On March 24, the government published the Public Health (Control of 

COVID-19) Rules that made it an offense to “hold public meetings, including 

political rallies, conferences, and cultural related meetings,” punishable by two 

months’ imprisonment.  Opposition politicians, however, reported the UPF 

blocked opposition politicians from holding meetings but allowed ruling party 
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politicians to hold rallies and processions. On July 10 and July 16, the UPF 

arrested FDC MP Ibrahim Ssemujju Nganda, accusing him of violating COVID-

19 restrictions when he organized a meeting of party members. The UPF fired 

teargas and bullets to disperse the meetings.   

UPF released Ssemujju Nganda without charge.  In contrast, ruling party 

politicians such as State Minister for Investment Evelyn Anite, Minister for 

Justice and Constitutional Affairs Ephraim Kamuntu, and Minister for Health 

Jane Ruth Aceng held large campaign rallies and processions without 

interruption from security forces. On August 29, however, the UPF arrested 

ruling party MP Sam Bitangaro for holding a rally in violation of COVID-19 

rules. He was released that day without formal charges.  

Freedom of Association  

While the constitution and law provide for freedom of association, the 

government did not respect this right. The government restricted the operations 

of local NGOs, especially those that work on civil and political rights (see section 

5). Government regulations require NGOs to disclose sources of funding and 

personal information about their employees and impose onerous registration and 

reporting requirements. They enable the NGO Bureau and its local level 

structures to deny registration to any organization focused on topics deemed 

“undesirable” or “prejudicial” to the “dignity of the people of Uganda.” The 

regulations also provide the NGO Bureau broad powers to inspect NGO offices 

and records and to suspend their activities without due process. The NGO Bureau 

imposed registration, permit renewal, and administrative fees that local NGOs 

declared were exorbitant. On December 2, local media reported that the Financial 

Intelligence Authority had directed commercial banks to freeze the bank 

accounts of four human rights civil society organizations over suspicions that 

they were supporting political opposition.  The organizations’ bank accounts 
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remained frozen at year’s end. Authorities harassed and blocked activities run by 

organizations that advocated for the human rights of LGBTI persons (see section 

6, Acts of Violence, Criminalization, and Other Abuses Based on Sexual 

Orientation and Gender Identity).  

The government also restricted the operations of opposition political parties (see 

section 3).  

Protection of Refugees  

The government cooperated with the Office of the UN High Commissioner for 

Refugees (UNHCR) and other humanitarian organizations in providing 

protection and assistance to refugees, returning refugees, asylum seekers, 

stateless persons, or other persons of concern. The government continued to 

uphold its enabling asylum policies and practices toward refugees and asylum 

seekers from various countries, mainly from South Sudan, the Democratic 

Republic of the Congo (DRC), Burundi, and Somalia.  Most refugees enjoyed 

unhindered access to asylum, freedom of movement, freedom of residence, right 

to registration and documentation, and access to justice, education, health care, 

and employment.  

Abuse of Migrants, Refugees, and Stateless Persons: UNHCR and NGOs 

continue to receive reports that some government officials demanded bribes from 

refugees to process or issue paperwork.  There were reports where UNHCR staff 

demanded sex in exchange for food.  

Refoulement: Although there were no credible reports of refoulement during the 

year, Rwandan and Burundian refugee groups continued to express fear that 

authorities were either complicit in or unable to stop extrajudicial actions by 

neighboring governments.  

Access to Asylum: The law provides for the granting of asylum or refugee status, 

and the government has established a system for providing protection to 
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refugees. Individuals fleeing South Sudan and the Democratic Republic of the 

Congo (as long as Congolese are from eastern DRC) who enter the country 

through a designated border point have automatic prima facie refugee status 

(status without determination of individual refugee status). The local Refugee 

Eligibility Committee, however, determines whether individuals fleeing from 

Rwanda, Somalia, Burundi, and other countries are eligible for refugee status.  

The committee was functional, but administrative matters and the continued 

influx of asylum seekers continued to cause backlogs, although UNHCR and the 

government were working to address them.  

Durable Solutions: The government did not accept third-country refugees for 

resettlement, but it assisted in the safe and voluntary return of refugees to their 

homes and supported the resettlement of third-country refugees to other countries 

by providing birth certificates and travel documents. A 2015 constitutional court 

ruling confirmed that certain long-term refugees have the right to naturalize, and 

in 2016 the government committed to begin processing naturalization cases for 

an estimated 15,000 refugees who had resided in the country for approximately 

20 years. During the year there were no known cases of a refugee having 

completed naturalization.  

Freedom to Participate in the Political Process  

The law provides citizens the ability to choose their government through free and 

fair periodic elections held by secret ballot and based on universal and equal 

suffrage. The law also allows authorities to carry out elections for the lowest-

level local government officials by having voters line up behind their preferred 

candidate or the candidate’s representative, portrait, or symbol.  Serious 

irregularities marred the 2016 presidential and parliamentary elections and 

several special parliament elections that followed.  
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Elections and Political Participation  

Recent Elections: In 2016 the country held its fifth presidential and legislative 

elections since President Museveni came to power in 1986. The Electoral 

Commission (EC) announced the president was re-elected with 61 percent of the 

vote, and FDC candidate Kizza Besigye finished second with 36 percent.  The 

ruling National Resistance Movement (NRM) party captured approximately 70 

percent of the seats in the 431-member unicameral parliament. Domestic and 

international election observers stated the elections fell short of international 

standards for credible democratic elections. The Commonwealth Observer 

Mission’s report noted flawed processes, and the EU’s report noted an 

atmosphere of intimidation and police use of excessive force against opposition 

supporters, media workers, and the public. Domestic and international election 

observers noted biased media coverage and the EC’s lack of transparency and 

independence. Media reported voter bribery, multiple voting, ballot box stuffing, 

and the alteration of precinct and district results. Due to election disputes 

stemming from the elections, in 2016 the Supreme Court recommended changes 

to electoral laws to increase fairness, including campaign finance reform and 

equal access for all candidates to state-owned media. The government had not 

yet enacted laws to comply with these recommendations.  

During the year the EC held several local elections, which local media reported 

featured incidents of intimidation by security forces and irregularities such as 

voters in opposition strongholds complaining their names were missing on the 

voter register. Political parties also held party primaries in preparation for the 

2021 general election. On September 4, the ruling NRM party held its primaries, 

in which party members alleged widespread voter intimidation, bribery, 

harassment, and killings of rival supporters. On September 4-5, local media 

broadcast images of party members receiving 5,000 Ugandan shillings ($1.35) 
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each before lining up to vote.  On September 5, amateur cellphone video footage 

emerged on social media showing State Minister for Labor Mwesigwa Rukutana 

in a scuffle with a rival’s supporters, before drawing a rifle from one of his 

bodyguards and aiming it at his rival’s vehicle.  Local media reported that 

Rukutana fired the gun at the vehicle, injuring an occupant and damaging the car. 

On September 6, the UPF arrested Rukutana with his three bodyguards for 

inciting violence, attempted murder, and malicious damage to property. His trial 

continued at year’s end.  

Political Parties and Political Participation:  

Security forces arbitrarily arrested and detained opposition leaders and 

intimidated and beat their supporters (see sections 1.a., 1.c., and 1.d.).  On 

October 14, UPF and UPDF officers raided the NUP secretariat in Kamwokya 

and confiscated documents, property, and party insignia while accusing the NUP 

of being in possession of military uniforms (see section 2.a.).  NUP officials 

reported UPF and UPDF personnel stole 25 million Ugandan shillings ($6,800) 

from the party’s offices that the party had earmarked to pay nomination fees for 

its electoral candidates, and confiscated signatures backing Kyagulanyi’s 

nomination to contest for the presidency.  The UPF used COVID-19 restrictions 

to disperse opposition meetings and rallies but allowed similar meetings by the 

ruling party to proceed unhindered (see section 2(b)).  The law prohibits 

candidates from holding official campaign events more than four months prior 

to an election, although the ruling NRM party operated without restriction, 

regularly holding rallies and conducting political activities. In December 2019 

the EC announced it had closed its update of the voter register in preparation for 

the 2021 election, effectively blocking more than one million citizens who would 

have turned 18 years old--the required minimum age to vote--by February 2021 

from participating in the electoral process.  Local civil society organizations 
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criticized the action and stated the EC closed the voter register early to lock out 

potential Kyagulanyi supporters.  The UPF used COVID-19 restrictions 

regularly to block opposition politicians from appearing on radio and television 

talk shows (see section 2.a.).  Opposition politicians also accused the ruling party 

of gerrymandering when the parliament approved 46 new legislative districts.  

Participation of Women and Members of Minority Groups: No laws limit the 

participation of women or members of minority groups in the political process, 

and they did participate. Women comprised 35 percent of the members of 

parliament and occupied 34 percent of ministerial positions.  Cultural factors, 

high costs, and sexual harassment, however, limited women’s ability to run for 

political office. Female activists reported the official fees required to secure a 

nomination to run for elected office were prohibitively high and prevented most 

women from running for election.  Gender rights activists reported violence from 

the security agencies discouraged women from participating in electoral 

activities.  Gender rights activists also reported an affirmative action policy, 

which reserved a legislative position for women in each district, instead 

discouraged women from running against men in the other positions not reserved 

for women.  Election observers reported that holding party primaries and some 

local government elections by having voters line up behind their selected 

candidate effectively disenfranchised women, because they could be discouraged 

from participating in a process that could bring them into conflict with their 

domestic partners if they voted for the opposing candidate.  

Corruption and Lack of Transparency in Government  

The law provides criminal penalties of up to 12 years’ imprisonment and 

confiscation of the convicted persons’ property for official corruption. 

Nevertheless, transparency civil society organizations stated the government did 
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not implement the law effectively. Officials frequently engaged in corrupt 

practices with impunity, and many corruption cases remained pending for years.  

Corruption: Media reported numerous cases of government corruption, most 

notably the April 7 2020 arrest of four senior Office of the Prime Minister 

officials managing relief aid for the COVID-19 response, following an 

investigation by the Anti-Corruption Unit. The state charged the four, including 

the Permanent Secretary, Christine Guwatudde and Commissioner for Disaster 

Preparedness and Management Martin Owor, in the Anti-Corruption Court with 

inflating prices of COVID-19 food relief items.  As part of the investigation, on 

April 11, police searched Owor’s private residence and found food and nonfood 

relief items, including items the government had designated for 2019 mudslide 

victims.  

President Museveni dismissed or moved a number of high-level officials 

following corruption allegations. For example, on July 21, Museveni ordered the 

dismissal of eight senior EC officials.  Media reported the firings were a result 

of corruption by the individuals during the procurement of election materials for 

the 2021 election. Opposition politicians, however, told media that Museveni 

actually fired the individuals because they did not procure the services of the 

company he preferred, alleging electoral malpractice. The EC chairperson denied 

all allegations, stating the eight had chosen to retire.  Anticorruption activists 

said while high-profile individuals were fired, the government had not initiated 

legal proceedings, so the officials faced few material consequences.  

Financial Disclosure: The law requires public officials to disclose their income, 

assets, and liabilities, and those of their spouses, children, and dependents, within 

three months of assuming office, and every two years thereafter.  The 

requirement applies to 42 position classifications, totaling approximately 25,000 

officials, including ministers, members of parliament, political party leaders, 
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judicial officers, permanent secretaries, and government department heads, 

among others. Public officials who leave office six or more months after their 

most recent financial declaration are required to refile.  The Inspector General of 

Government is responsible for monitoring compliance with the declaration 

requirements, and penalties include a warning, demotion, and dismissal.  

 

GOVERNMENTAL ATTITUDE REGARDING INTERNATIONAL AND 

NONGOVERNMENTAL INVESTIGATION OF ALLEGED ABUSES OF 

HUMAN RIGHTS 

A variety of domestic and international human rights groups operated with 

government restrictions.  The president continued repeatedly to accuse civil 

society of accepting funding from foreign donors interested in destabilizing the 

country.  

NGOs reported the government’s measures to address the COVID-19 pandemic, 

particularly restrictions on the use of private and public vehicles from March to 

May, made community-level work especially difficult.  NGOs continued to 

report subtle intimidation by government officials at the district level.  In 

particular, NGOs reported having to pay fees to local government officials that 

are not required by law. Local government officials insisted on these payments 

before allowing NGOs to conduct activities in their respective areas.  The law 

continued to hinder NGOs’ operations.  In particular, the requirement for local 

authorization through district-level memoranda of understanding proved difficult 

for many NGOs to execute and threatened their compliance with the law.  

Following advocacy from the NGO Forum, an organization that represents 

NGOs in the country, the Ministry of Internal Affairs continued to allow NGOs 

that had missed a 2019 deadline to register (despite its premature November 2019 

announcement that it had shut down 12,000 NGOs that had not done so), and by  
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the end of the year, the ministry had not shut down any NGOs.  

Government Human Rights Bodies: The UHRC is the constitutionally mandated 

institution with quasi-judicial powers authorized to investigate allegations of 

human rights abuses, direct the release of detainees, and award compensation to 

abuse victims.  The president appoints its board, consisting of a chairperson and 

five commissioners.  

The UHRC pursues suspected human rights abusers, including in the military 

and police forces.  It visits and inspects places of detention and holds private 

conferences with detainees on their conditions in custody.  It investigates reports 

of human rights abuses, reports to parliament its annual findings, and 

recommends measures to improve the executive’s respect of human rights.  The 

UHRC reported the executive did not always implement its recommendations.  

In November 2019 the UHRC chairperson died suddenly of natural causes, and 

by year’s end, the UHRC had not yet appointed a permanent replacement.  

Members of parliament and NGOs expressed concern that although there was an 

acting chairperson, the lack of an official chairperson hindered the work of the 

UHRC. The UHRC’s annual report cannot be publicly released without the 

chairperson first presenting it to parliament--without a chairperson, this report 

remained pending.  On July 30, parliament’s Public Accounts Committee 

questioned the UHRC regarding 1.3 billion Ugandan shillings ($351,000) of 

unspent funds in the 2018/19 fiscal year. The UHRC responded that with only 

two commissioners, the lack of a fully constituted committee meant they had 

been unable to conduct tribunal sessions and hear cases. 

The UHRC provided human rights guidance to the government during the 

COVID- 19 pandemic, reporting on March 27 that the measures the government 

imposed did not infringe on the human rights of citizens.  On June 23, the acting 

UHRC chairperson told reporters that through UHRC helplines they had received 
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283 complaints of torture perpetrated by security forces since the March 

implementation of COVID-19 countermeasures began.  Of these, 150 complaints 

listed the UPF as perpetrators, 83 cited the UPDF, and five the Uganda Prison 

Service.  The UHRC investigated these claims, referring them to the COVID-19 

task force and district authorities as needed.  Throughout the implementation of 

COVID-19 measures, the UHRC cautioned security forces to reduce their use of 

force, and citizens to follow the government regulations.  

LEGALITY OF USE OF RUBBER BULLETS, TEAR GAS, WATER 

CANONS AND PEPPER SPRAY (THE UGANDA POLICE, 

MILITARISATION AND THE POMA) 

“In a democratic society, the police serve to protect, rather than impede, 

freedoms. The very purpose of the police is to provide a safe, orderly 

environment in which these freedoms can be exercised.” – 

United Nations International Police Task Force 

LETHAL WEAPONARY AND FORCE AS USED BY LAW 

ENFORCEMENT 

Chemical weapons 

The use and danger of bacteriological, asphyxiating, and poisonous gases were 

as early as 1925 viewed as troublesome and that there application only 

aggravates the situation in the long run. The Geneva protocol, which requires the 

spraying of poisonous gasses in people to be prohibited by its signatories and 

also mandated the contracting powers to condemn, and induce other states to 

accede to that protocol, Thus was the general opinion of the civilized world that 

such gasses be prohibited. Even though this started in war times, where countries 

called out others to avoid spraying dangerous gasses in bid to win war, it was 

established as part of international law. The history of gasses and other 

synonymous liquids came thus far to the point where today police and the army 
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though not necessarily in wars times, freely employ this very dangerous and 

inhumane tactic.  

Chemical weapons are munitions and other devices which use the toxic effects 

of chemicals on living organisms to cause death or other harm. In order to qualify 

as a chemical weapon, the toxic effect of the munitions must not necessarily be 

lethal. Other forms of harm (incapacitation) are sufficient even if they are only 

temporary like tear gas. Toxic chemical weapons employed in war times were 

also referred to as ‘weapons of mass destruction’, whereas today they’re 

employed as ‘weapons of mass control’ in slightly less lethal material. The use 

of chemical weapons during the First World War generated a great shock in 

public opinion and soon triggered initiatives to ban these weapons, both their use 

and later their possession. These efforts started with the so-called 1919 Paris 

Peace Treaties which prohibited the possession of such weapons by the States 

which had lost the war. A prohibition of the use of these weapons, based on the 

language of the Paris Peace Treaties, was first stipulated in the Treaty for the 

limitation of Naval Armament adopted by the Conference on the Limitation of 

Armament held in Washington in 1922 and then in the 1925 Protocol for the 

Prohibition of the Use in War of Asphyxiating, Poisonous or Other Gases, and 

of Bacteriological Methods of Warfare (hereinafter referred to as “the Geneva 

Protocol”). The Geneva Protocol constituted a major breakthrough as it was 

widely ratified, although it was slow in finally winning real universal 

participation.  

After the Second World War, it was again the use of chemical weapons, namely, 

the use of tear gas and herbicides by the United States in the Vietnam War, which 

triggered new attempts to strengthen their ban. The United Nations General 

Assembly adopted resolutions to this effect declaring the content of the Geneva 

Protocol to be part of customary international law and at the same time inviting 
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States to adhere to the Protocol632. A ban on possession of such weapons became 

part of the arms control negotiations conducted under the aegis of the United 

Nations633. It was possible to separate the question of biological weapons, which 

became the object of a special treaty in 1972. Yet, the negotiations on chemical 

weapons lasted for more than 20 years, the major stumbling-block being a 

compliance system which had to be effective on the one hand, but not too 

intrusive on the other. The final success of these negotiations was the adoption 

of the CWC634 in 1992. 

The first treaty dealing specifically with poison gas was an 1899 Hague Gas 

Declaration which contained an agreement "to abstain from the use of projectiles 

the sole object of which is the diffusion of asphyxiating or deleterious gases." 

Probably the first use of gas was by French policemen who brought tear gas 

containers, which they had been using in police work, to the Front when they 

were first called to arms. Later, large quantities of tear gases were used by both 

sides, the French having taken the view that it was not an "asphyxiating or 

deleterious" gas within the meaning of the declaration. In the first attack of lethal 

gas, at Ypres in 1915, the chlorine used by the Germans came from large 

cylinders, not from the "projectiles" described in the declaration. There was, 

however, a discussion of tear gas. A citizen's advisory committee felt that, unless 

all gases were prohibited, there would be a danger of escalation from tear gases 

to more injurious gases. 

The irony that chemical agents are permitted for law enforcement purposes but 

prohibited in the conduct of hostilities is unbelievable! Riot control agents and 

expanding bullets are the only 2 kinds of weapon and ammunition that are used 

                                                           
632 Resolutions 2162(xxi) B 5th Dec 1966, and 2603(xxiv) 16th Dec 1969 

633 Unite Nations Conference of the committee on Disarmament(CCD) 

634 Chemical weapons convention 
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for law enforcement purposes but are explicitly prohibited in the conduct of 

hostilities.   

To maintain public order, police forces around the world commonly use irritant 

gases – known as “riot control agents” – and bullets that are designed to flatten 

and deform on impact, which we shall call “expanding bullets or rubber bullets”. 

Hardly a month goes by without news that a demonstration somewhere has been 

broken up using tear gas. This practice has been widely documented world 

around and widely reported on in the media. Expanding bullets are also 

frequently used by police around the world, including the New York Police 

Department Swiss cantonal police forces and the French national police. Riot 

control agents and expanding or rubber bullets have a unique attribute in 

common compared with other weapons and ammunition: although they are 

widely used by police forces around the world, they are forbidden as a means of 

warfare in situations of armed conflict. The banning of riot control agents as a 

means of warfare can be traced back to the Protocol for the Prohibition of the 

Use in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological 

Methods of Warfare (Geneva Protocol) of 1925. 

Since this treaty prohibits “the use in war of asphyxiating, poisonous or other 

gases”, a majority of States have held that the term “other”, which is rendered as 

“similaire” in the French version of the text (both versions are equally authentic), 

covers riot control agents. This interpretation is consistent with both the 

preparatory work and the context it’s employed. Different effects Riot control 

agents and expanding bullets have different effects on the human body 

depending on whether they are used in the conduct of hostilities or in the 

maintenance of public order. At first, we demonstrate the toxicity of riot control 

agents differs depending on the context in which they are employed and that they 

can easily lose their “non-lethal” character if used in combat operations. 
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Secondly, we shall see, in the context of law enforcement by police forces, the 

cartridges used for bullets that are designed to flatten and deform on impact are 

often different from military rifle cartridges, and therefore do not inflict the same 

wounds as in the conduct of hostilities. And those may include armed 

demonstrations. Therefore, the context and mode of application shall determine 

its impact.  

The toxicity of riot control agents 

The CWC635 defines riot control agents as any chemical “which can produce 

rapidly in humans sensory irritation or disabling physical effects which disappear 

within a short time following termination of exposure”. It also establishes that 

these agents cannot be diluted formulae of other types of chemical weapons. The 

designation as “riot control agents” has been used in the past, however, to pass 

off lethal methods of chemical warfare as non-lethal. We shall start by defining 

some basic concepts of toxicology before explaining the importance of the 

dosage of riot control agents. 

Basic concepts of gas toxicology 

The amount of a chemical in the gaseous state or in droplets suspended in the air 

that is absorbed by a human body is given in terms of its dosage or concentration-

time product (Ct). This value depends both on the concentration of the chemical 

in the air that the person is breathing and the length of time that he or she is 

exposed to the chemical. It is therefore expressed in “milligrams divided by cubic 

metres multiplied by minutes” (mg/m3xmin), or “milligrams multiplied by 

minutes divided by cubic metres” (mgxmin/m3). This means that a chemical will 

have the same effect on a person if he or she is exposed to a given concentration 

                                                           
635 Chemical weapon convention; a universal, non-discriminatory, multi-lateral, disarmament 
treaty which prohibits the development, production, stock-piling and use of chemical 
weapons 
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for a given time or to a concentration ten times lower for ten times longer. Each 

toxic chemical has a dosage above which it has certain effects on the body. It 

thus has an incapacitating dosage (Ct I), after which the victim is unable to 

continue what he or she was doing, and a lethal dosage (Ct L), after which it 

causes the victim’s death. All individuals are affected differently by a given 

chemical. This is why the dosage beyond which the chemical has the studied 

effect on 50% of people exposed to it is generally taken as the statistical value. 

This gives us the incapacitating dosage for half the population concerned (Ct I50, 

hereafter the incapacitating dosage) or the lethal dosage for the same proportion 

of the population (Ct L50, hereafter the lethal dosage). The lower this latter 

value, the more toxic the chemical Yperite636 (or mustard gas) has a lethal dosage 

of 1,500 mgmin/m3 while the neurotoxic agent sarin has a lethal dosage of 70 

mg-min/m3. 

Under the CWC, the States Parties are obliged to declare which types of riot 

control agents they hold. As of 31 December 2015, 138 States Parties had made 

such declarations, mainly concerning tear gas. It transpires from these that the 

most commonly used agents are CS (o-chlorobenzylidene malononitrile), CN 

(chloroacetaphenone) and capsaicinoids (pepper gas). Although these substances 

act on the human body via different mechanisms, they all have in common that 

they produce a burning sensation in the eyes, the respiratory tract and the skin 

that is sufficiently unpleasant or painful as to cause those targeted to flee or be 

temporarily incapacitated.637 It is estimated that the incapacitating dosage of CS 

ranges from 0.1 to 10 mg-min/m3 and of CN from 20 to 40 mg-min/m3, 

                                                           
636 A chemical warfare agent that severely irritates the skin, eyes, and lungs 

637
Eugene G. Olajos and Woodhall Stopford, “Introduction and Historical Perspectives”, in Eugene G. Olajos 

and Woodhall Stopford (eds), Riot Control Agents: Issues in Toxicology, Safety, and Health, CRC Press, 
London, 2004, p. 1. 
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depending how the gas is dispersed.638 According to the studies cited,639 the 

estimated lethal dosage of CS ranges from 25,000 to 60,000 mg-min/m3 and that 

of CN from 8,500 to 11,000 mg-min/m3. Thus, even taking the narrowest 

bracket, the lethal dosage of CS is 2,500 times higher than the incapacitating 

dosage. The risk of over dosage is therefore in theory very low. By way of 

comparison, the lethal dosage of sarin is just double the incapacitating dosage 

(70 and 35 mg-min/m3 respectively).640 However, the very existence of a lethal 

dosage shows that riot control agents are not intrinsically non-lethal. They are 

only non-lethal if they are dosed accordingly, even allowing for a fairly wide 

margin of error. But with their dispensation in Uganda I doubt anyone minds the 

dosage. 

Teargas formula 

The compound 2-chlorobenzalmalononitrile (also called o-chlorobenzylidene 

malononitrile, chemical formula: C10H5CIN2, a cyanocarbon, is the defining 

component of teargas commonly referred to as CS gas, which is used as a riot 

control agent. 

The importance of dosage 

 Using riot control agents as a method of warfare creates conditions in which the 

lethal dosages are more likely to be reached, despite the safety margin between 

the incapacitating and lethal dosages. US troops in Vietnam deployed riot control 

agents as a method of warfare, and in such a way that they became lethal, by 

passing off as riot control agents chemicals that were no longer used for this 

purpose by the police, and using riot control agents in confined areas or  

                                                           
638

Woodhall Stopford and Frederick R. Sidell, “Human Exposures to Riot Control Agents”, in ibid., pp. 202, 

206. 
639

W. D. Verwey, above note 2, p. 44; C. Meyer, above note 33, p. 193; Eugene G. Olajos and Woodhall 

Stopford, “Acute Sensory Irritation” in E. G. Olajos and W. Stopford (eds), above note 37, p. 69. 
640C. Meyer, above note 33, p. 136. 
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delivering them using artillery and air power. 

Numerous irritant gases were used during the First World War, in particular BA 

(bromoacetone) and DM (adamsite).641 An estimated 12,000 tonnes of irritant 

gases were used during that conflict642 – one tenth of the total amount of gas 

used.643 This is one of the arguments of those who consider that, from 1925, the 

Geneva Protocol prohibited the use of riot control agents in war, as they 

contributed to the horror of the “Great Chemical War”. Used for a time as a riot 

control agent in the interwar years, DM was gradually replaced by CN and 

abandoned for that purpose because it was too dangerous. It was nonetheless 

used by US forces in Vietnam.  

Even when relatively safe agents were used, such as CS, this was often done in 

a manner that was at variance with recommendations for limiting the risk of over 

dosage. Riot control agents are not designed for use in confined spaces, but CS 

was nonetheless used in Vietnam to flush out the occupants of tunnels and 

bunkers. Yet it seems to be the case today, the police splash these chemicals even 

in enclosed places like cars and buildings. To spread the chemical agent, US 

soldiers used M7 tear gas grenades and the M106 “Mity Mite” sprayer, derived 

from civilian equipment for spraying pesticides on crops. The soldiers using 

these weapons rarely knew the size of the underground system they were 

supposed to saturate with gas in order to dislodge the occupants, and the dosage 

was decided on by guesswork. Taking the lowest estimate of the lethal dosage of 

CS of 25,000 mg-min/m3, this dosage was reached in under two minutes when 

an M7 tear gas grenade was launched into a 10m3 shelter, and in one minute 

when an M106 sprayer was used in a 200m3 tunnel. In Vietnam from 1965 to 

                                                           
641E. G. Olajos and W. Stopford, above note 37, pp. 5–8. 
642W. D. Verwey, above note 2, p. 233. 
643C. Meyer, above note 33, p. 38. 
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1967, doctors had to treat people who had been exposed to high concentrations 

of CS six to eighteen hours earlier. Half the patients died from pulmonary 

oedema attributed to CS poisoning. 

Effects of teargas (CN) and pepper spray ‘oleoresin capsicum’ (OC) 

On November 19, presidential aspirant Robert Kyagulanyi aka Bobi Wine was 

arrested for violating Covid-19 guidelines as issued by the Electoral 

Commission. Following the arrest, a number of his supporters poured onto the 

streets to protest his arrest. In the running battles that ensued with police, tear 

gas was used to disperse crowds. 

Joyce Nakanwagi644, a businesswoman from Nakawuka, had just arrived in the 

city centre. “On my way to downtown Owino Market to buy clothes to restock 

my shop, chaos ensued. I saw people running and as I tried to find out what was 

happening, police started firing tear gas. I was immediately affected by its sting 

and could not stop rubbing my eyes. However, the more I rubbed, the more they 

hurt. Thankfully, I boarded a taxi back to Nakawuka. I managed to get some 

water and after washing my face, I felt better. 

Paul Muwonge, a steel fabricator in Namuwongo, was attending to a client when 

the chaos started. “Police officers started throwing tear gas canisters into a 

nearby building. My only refuge was either at the nearby petrol station or the 

client’s car. Because I have suffered from sinus complications since childhood, 

I opted for the car but it was too hot since the windows were raised,” he says 

After 45 minutes of braving the heat; Muwonge stepped out of the car, only to 

be affected by the lingering teargas smell. 

 “I developed a terrible headache and suffered a sinusitis attack later in the day. 

Thankfully, with medication, I was able to recover and can now breathe normally 

                                                           
644 Monday December 14th 2020- Daily monitor 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
588 

 

again.”645 

Headache 

Joseph Kisakye, a spare parts vendor in downtown Kampala was directly 

affected when tear gas canisters were thrown into the building where his business 

is located.  “To make matters worse, the gates leading outside the building had 

been closed so we could not escape. The burning sensation on the skin and eyes 

was unbearable even after using water as we had been advised.  

After some time, I felt so thirsty and this triggered a terrible headache that only 

calmed after taking painkillers. I am now feeling better and hope to return to 

work soon,” she says646. 

Wilson Kato, a baker, was on his way to deliver a client’s cake. However, he 

somehow found himself in the middle of the riots with tear gas canisters flying 

everywhere. “My glasses fell and the gas entered my eyes.  Suddenly, they were 

itchy and when I scratched them, they became very painful and my sight blurry. 

Today, while Kato still struggles with painful headaches and eyes, he is thankful 

to be alive. “I hope that with the eye drops and replacement of the spectacles, all 

will return to normal,” he says647. 

Leila Mbaziira was lucky to have her sister besides her when the chaos started. 

“After listening to an LCV candidate’s speech, we stayed in the playground 

where the rally had been held, chatting. Shortly, youth with red berets started 

chanting people power slogans. We did not read much into it and just kept 

talking,” Joweria Kyambadde, Mbaziira’s sister, shares.  

However, we were suddenly brought to attention by the tear gas canisters being 

thrown to quell what we learned had turned into a riot. “Leila complained that 

                                                           
645 ibid 
646 ibid 
647 ibid 
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her head was throbbing, and she was starting to feel dizzy. I tried to help her 

walk away from the commotion but she fainted,”648 she shares. Mbaziira was 

rushed to a nearby clinic by well-wishers. Here, her vitals were taken. 

“The doctors told us that her blood pressure was too high, which also explained 

the headache. Several interventions helped to normalize the pressure and while 

she is still weak, I am glad that she is out of danger,” she adds.  

Tear gas chemically contains one or a mixture of the three active ingredients; 2-

Chloroacetophenone (CN), o-chlorobenzylidene malonitrile (CS) and oleoresin 

capsicum (OC).  

Dr Franklin Wasswa, a general practitioner, says CS was invented by the British 

hundreds of years ago. “Another crowd control chemical substance is pepper 

spray, which contains a bit of CN and majorly OC with natural or synthetic 

pepper, which is commonly found in can sprays.”649 In order of irritation, Dr. 

Wasswa says, CN wins followed by CS and OC respectively.  

Effect on eyes; 

These start in under 40 seconds of exposure and include your eyelids blinking 

uncontrollably, photophobia, and conjunctivitis that stimulates tearing and 

puffiness around the eye. If you have contact lenses, the effect will be worse, 

mostly with pepper spray (OC). 

Dr. Wasswa adds that many people get a strong headache, which is referred pain 

from irritating of the olfactory nerve (nose/smell nerve). 

On the chest. 

Dr Wasswa says this is characterized by coughing, stinging or burning sensation 

in the nose, tight chest, sore throat and difficulty breathing. “If this is experienced 

by one with an allergic respiratory disease such as asthma, the effects may be 

                                                           
648 Is teargas harmful to your health? Daily monitor 14th December 2020 
649 Is teargas harmful to your health? Daily monitor 14th December 2020 
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fatal. This is because the gas can irritate their airways much more than normal, 

causing them to block leading to suffocation,” he says. 

A study done by the US army in 2014 on its recruits pointed out that those who 

were exposed to CN gas have a higher risk of getting a respiratory illness such 

as flu.  

On the skin; 

Effects common with CN include irritation, fluid filled swellings and a burning 

sensation. The only mitigation for this is to leave the area with teargas and 

decontaminating by washing off the substance. If it has entered the eyes, you 

have to literally flash water in the eyes for a long time to wash out any molecule 

of the substance. A few face washes will not do,. 

Vulnerable  

Children and people with respiratory complications may be at a heightened risk 

of developing complications when exposed to tear gas. Children are the worst hit 

persons because they are closer to the ground where the gas starts.  

“Also, their lungs are much smaller that they get over saturated with the 

substances. They must be given first attention in case they are exposed to tear 

gas,” Dr Wasswa says. 

He adds that, usually no physical injuries are caused by the gas. 

 “It is usually from things such as fractures, or body injuries from a thrown can 

that hits someone, or people getting injured or killed during a stampede.” 

Cure? 

Dr Wasswa says there is no antidote to these chemicals. “The only solution is 

evacuation from the exposed area, while treatment consists of decontamination 

and symptom-directed supportive care such as oxygen support and eye 

examination and care”.650 

                                                           
650 ibid 
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Pepper spray; 

This is a chemical substance derived from red-hot cayenne pepper. It dates back 

at least to the time of the samurai, it’s also known as “OC” for the chemical name 

oleoresin capsicum. When OC is sprayed in a suspects face or dabbed in his eyes, 

it causes intense burning, inflammation, and temporary blindness. It 

incapacitates the subjects through pain and by causing the eyes to shut. If inhaled, 

OC causes breathing problems because of respiratory tract swelling. Otherwise 

if there are no apparent complications, it should fade after 45 minutes.  

Pepper spray, or oleoresin capsicum (OC), is used by law enforcement and 

corrections agencies across the world to help subdue and arrest dangerous, 

combative, violent, or uncooperative subjects in a wide variety of scenarios. 

Though generally assumed to be safe and effective, the consequences of the use 

of OC, as with any use of force, can never be predicted with certainty. The need 

for reassurance on these points remains. There is need to expand the scope of 

knowledge on this complex subject. Oleoresin capsicum (OC) or "pepper spray." 

is gaining acceptance and popularity among law enforcement officers and police 

agencies as a safe and effective method of incapacitating violent or threatening 

subjects. There is however, a lack of objective data on OC its risks and its 

benefits. 

OC properties and effects Although OC, like CN (chloroacetaphenone) and CS 

(orthochlorobenzal malononitrile), can be produced synthetically, unlike the 

latter agents, OC is a naturally occurring substance. It is found in cayenne and 

other varieties of peppers-the same peppers used to "heat up" spicy foods. 

Contact with OC particles in a sprayed mist incapacitates subjects by inducing 

an almost immediate burning sensation of the skin, but more importantly a 

burning swelling of the eyes. When the agent is inhaled the respiratory tract is 

inflamed, resulting in a swelling of the mucous membranes lining the breathing 
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passages and temporarily restricting breathing to short, shallow breaths. The 

traditional tear gas agents CN and CS651 also cause painful tearing and 

respiratory discomfort, but do not have the same inflammation and swelling 

effects as OC. The distinction is important because subjects who are extremely 

agitated mentally or under the influence of drugs or alcohol may not feel the pain 

and thus, may not be affected (or as affected) by the spray. For example, if 

subjects who are either oblivious to pam or have a particularly high threshold of 

pain are sprayed in the eyes with CN or CS, they may be able to keep their eyes 

open and offer further resistance to police. This reaction is characteristic of 

people under the influence of drugs such as phencyclidine (PCP). If such subjects 

are sprayed with OC, however, they will probably have the same physiological 

reaction as anyone else-their eyes will swell shut involuntarily whether they can 

feel pain or not most people cannot keep their eyes open at all after being sprayed 

with OC unless they actually hold apart their eyelids with their fingertips. Fear 

and disorientation often result from this temporary blindness. There have also 

been reports of subjects' loss of strength and coordination-perhaps due to 

shortness of breath. Consequently, this reaction gives an advantage to law 

enforcement officers. Because the swelling of the mucous membranes and the 

closing of the eyes is a physiological reaction rather than a pain reaction, the 

worst case situation is that although the subjects don't feel pain, they can't see 

either. Police would rather deal with a person with impaired vision. On the other 

hand, good results did not immobilize the subject but caused temporary 

blindness, which still allowed the officer to subdue the subject. Another benefit 

of OC is that in most cases no special decontamination procedures are required. 

It is biodegradable and unlike chemical irritants. OC has not been found to linger 

                                                           
651 Chloroacetaphenone (CN), orthochlorobenzal malononitrile (CS) 
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in clothing or affected areas. After a subject is sprayed and subdued by OC, law 

enforcement officers usually need only provide proper ventilation and access to 

water for flushing the eyes and skin. Biological weapons have massive, 

unpredictable, and potentially uncontrollable consequences. They may produce 

global epidemics and impair the health of future generations.  

SHOOT TO KILL 

Police in Uganda have a right to shoot protesters dead if they "reach a certain 

level of violence", Security Minister Elly Tumwine said. 

Clashes with police sparked by the arrest of presidential candidate and former 

pop star Bobi Wine left people dead on several occasions, groups of young 

people set up barricades, burn tyres and pile rubbish in the streets of the capital, 

Kampala, and other towns. But as a norm security forces respond by firing tear 

gas and live bullets to disperse people. 

Pointing to the fact that security personnel had been injured Mr. Tumwine told 

reporters that "police have a right to shoot you and kill you if you reach a certain 

level of violence"."Can I repeat?Police have a right to shoot you and you die for 

nothing....do it at your own risk."652 This intimidation tactic is a way to suppress 

the spirits of well-meaning protesters, but it has also worked to instill and keep 

fear alive in people. The question is though, what are the consequences for such 

threats? And if a subordinate police or army person acts on this assurance, what 

is his liability? Because it does not have the backing of the law, no law legalizes 

shoot to kill on civilian combats in as much as it accepts shoot or merely use of 

firearms to incapacitate rioters.  

 

 

                                                           
652https://www.bbc.com Bobi wine protests: shoot to kill defended by Uganda minister. 

https://www.bbc.com/
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Army gives order to shoot to kill 

In his quest to bring order to the chaos and unrest in the capital Kampala, Colonel 

Felix Abucha, the deputy commander of the Local Defense Units [LDU], ordered 

his legion of appendages to the military to shoot and kill any suspected robbers. 

Speaking recently at a village security meeting in the Muyenga suburban gated 

community, the colonel’s marching orders to the LDUs were very clear:                                                                                                                    

“We want a very free Kampala, we want our people to enjoy peace throughout 

and for us we are not like the police sincerely speaking; we fire to kill, if you 

want to steal, you will die; sincerely speaking we shall kill you. We are here, we 

shall kill you. Whether you are our friend, whether you are with us in uniform 

but we get you stealing, we shall not spare your life, we shall take your life and 

that’s the order; people should know that.”653 The plain-spoken order seemed to 

have heartened his audience of area residents; they wildly applauded the tough-

talking Abucha.  Abucha’s very public threat was first aired on BBS Terefayina, 

a Buganda kingdom-owned television station. The cold-blooded killing of the 

suspected robbers seems to have elated Abucha. “We have started and you have 

seen on television. For us we shoot to kill. We are not breaking people’s legs. 

We shall shoot to kill; the head and the chest are our target. If you play around 

with our Ugandans, we shall kill you. If you prepare to come and steal at night, 

you will lay down in your blood…” he said, adding, “Kampala is metropolitan 

because it’s not only Baganda who stay here, all tribes, all color of people in the 

world are in Kampala. We are here to protect everyone regardless of where they 

come from.” He said LDUs were shipped into the area to support the police but 

were disappointed when police officers abandoned their work. “When there is a 

mistake, we have to stay together to solve the problem with the people. If among 

us there are bad people, tell us. For us we are not like the police we fire to kill, if 

                                                           
653https://observer.ug 1st Jan 2020 

https://observer.ug/
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you want to steal you will die,” Abucha said.  This order is a replica of the 2002 

‘Operation Wembley’ work method in which security personnel shot and killed 

suspected robbers on sight. The method once condemned by human rights 

activists was introduced to counter armed robberies that were on the climb then. 

The recent deployment of LDUs and street cameras gained much traction in the 

wake of a spate of violent murders in 2017 and 2018 of prominent personalities 

in the country including Muslim clerics, the Assistant Inspector General of Police 

Andrew Felix Kaweesi, Assistant Superintendent of Police Muhammad 

Kirumira and former Arua municipality MP Ibrahim Abiriga. However, ever 

since they were deployed, the LDUs’ flaws have become all too clear. They are 

trigger-happy and have been cited in several human rights violations including 

torture of suspects. Interviewed for a comment on the shoot-to-kill order, Army 

spokesman Brig Richard Karemire said, “I have seen the message going around 

but he [Col. Abucha] was directing his message towards potential criminals who 

want to deny our people peace during this festive season. If you tell a potential 

thief that if you come and conduct a robbery I will kill you, it’s a good message 

for those potential criminals…”  “If you are a peace-loving Ugandan, there is no 

need to worry about what he said. Forget about the law; he was sending a 

deterrent message to criminals. If you get armed robbers in your house, you use 

everything you have. How would you handle an armed robber who has invaded 

you; do you pull out your rosary and start praying or you use your panga? We 

really don’t have kind words for such reckless and ruthless armed criminals who 

come to disturb our people…” he said654.  The army began recruiting more than 

13,000 Local Defence Units (LDUs) personnel from selected districts in Central, 

Eastern, Northern and Mid-western Uganda. The army said the recruitment was 

meant to, “…enhance the existing foundation security arrangement in the 

                                                           
654 ibid 
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country to ensure the people and their property are secured at grassroots levels.” 

The recruits underwent a four-month basic military training and upon 

completion, they were deployed to serve in their respective districts of 

recruitment.  Even though the justification of this order is directed to potential 

criminal, the action of shooting someone on sight may include innocent victims 

in the cross fire. It negates the presumption of innocence as a principle of 

criminal legality.  

Similar orders were also given by the late Police Force Deputy Inspector General 

(DIGP) Maj Gen Paul Lokech when commented that “we shall have no 

alternative than putting you out of action”. He declared a shoot to kill operation 

where suspected criminal gangsters will threaten operatives.655  This happens in 

wake of the attempted murder of president Museveni strong ally gen Katumba 

Wamala that claimed the life of his daughter and driver. Although the question 

remains, that why is it that the police shoot to kill its prime suspects who in actual 

sense should be preserved and used in investigations of cults and the like groups 

of terrorists?  

Legality 

Kaggwa Vicent v Attorney General (Civil Suit-2014/391) [2019] UGHCCD 

147 (02 August 2019) 

From the evidence adduced by the plaintiff, it is clear that the Plaintiff was shot 

and injured by officers of the Uganda Police in the course of their duty. It is also 

clear that the circumstances surrounding the fateful shooting are not such as 

would necessitate the said acts of the police officer. There is no evidence of 

probable cause to believe that the plaintiff posed a threat of serious physical 

harm, either to the law enforcement officer who fired the shots or to others or 

                                                           
655 Kampala Uganda/Newsday; 2 July 2021  (newsday.co.ug)  
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that he engaged in any apparently threatening conduct. So where among 

civilians, the law enforcers are required to warn before firing. As was held 

by Justice Steven Mubiru in Omonyi Rogers vs AG & Anor HCCS No. 27 of 

2002; 

“it is standard practice that where lethal force is about to be applied, unless the 

circumstances are such that there is no possibility of issuing a warning, a law 

enforcement officer is expected to warn the likely victim either verbally or by 

firing warning shots into the air or the ground, taking care in the process not to 

expose anyone to the risk of being harmed.” 

Uganda police force is mandate under the police Act656 to protect life, property 

and other rights of individuals, maintain security within Uganda, enforce the law, 

and ensure public safety and order. However, there is liability attributed to use 

unlawful force. In civil proceedings, the government as master and employer of 

the police officers is vicariously liable or responsible for acts of officers done 

within the course of duty. In the case of Muwonge vs. attorney general [1967] 

EA 17, the government was sued in negligence through the attorney general for 

acts of policemen who during a riot fired shots that killed the appellants father in 

his house, the court had to decide whether the government was responsible for 

the police officers acts. It was held that the firing of the shot was an act done 

within the exercise of the policeman’s duty for which the government of Uganda 

was liable as master even if it was wanton, unlawful and unjustified.  The 

question to ask is whether the acts of the policemen were committed in the course 

of the policeman’s duty regardless of whether they were committed contrary to 

the master’s general instructions. Clearly there’s no law that legalizes shoot to 

kill orders carried out in excess circumstances, those not mentioned under law 

especially in non-war times. 

                                                           
656 Section 4 
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UN basic principles on the use of force and firearms by law enforcement officials 

Was adopted by the eight United Nations’ congress on prevention of crimes and 

the treatment of offenders and was welcomed by the general assembly of the UN 

in resolution 45/166 in 1990.  As such, it seeks to further clarify aspects of code 

of conduct for law enforcement officials and provide guidelines that it 

encourages states to adopt and implement... 

The goal is to assist member states in their task of ensuring and promoting the 

proper role of law enforcement officials, which handles the use of force by law 

enforcement officials.  

General provisions 

1. Governments and law enforcement agencies shall adopt and implement rules 

and regulations on the use of force and firearms against persons by law 

enforcement officials. In developing such rules and regulations, Governments 

and law enforcement agencies shall keep the ethical issues associated with the 

use of force and firearms constantly under review. 

2. Governments and law enforcement agencies should develop a range of means 

as broad as possible and equip law enforcement officials with various types of 

weapons and ammunition that would allow for a differentiated use of force and 

firearms. These should include the development of non-lethal incapacitating 

weapons for use in appropriate situations, with a view to increasingly restraining 

the application of means capable of causing death or injury to persons. For the 

same purpose, it should also be possible for law enforcement officials to be 

equipped with self-defensive equipment such as shields, helmets, bullet-proof 

vests and bullet-proof means of transportation, in order to decrease the need to 

use weapons of any kind. 
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3. The development and deployment of non-lethal incapacitating weapons 

should be carefully evaluated in order to minimize the risk of endangering 

uninvolved persons, and the use of such weapons should be carefully controlled. 

4. Law enforcement officials, in carrying out their duty, shall, as far as possible, 

apply non-violent means before resorting to the use of force and firearms. They 

may use force and firearms only if other means remain ineffective or without any 

promise of achieving the intended result. 

5. Whenever the lawful use of force and firearms is unavoidable, law 

enforcement officials shall: 

(a) Exercise restraint in such use and act in proportion to the seriousness of the 

offence and the legitimate objective to be achieved; 

(b) Minimize damage and injury, and respect and preserve human life; 

(c) Ensure that assistance and medical aid are rendered to any injured or affected 

persons at the earliest possible moment; 

(d) Ensure that relatives or close friends of the injured or affected person are 

notified at the earliest possible moment. 

6. Where injury or death is caused by the use of force and firearms by law 

enforcement officials, they shall report the incident promptly to their superiors, 

in accordance with principle 22. 

7. Governments shall ensure that arbitrary or abusive use of force and firearms 

by law enforcement officials is punished as a criminal offence under their law. 

8. Exceptional circumstances such as internal political instability or any other 

public emergency may not be invoked to justify any departure from these basic 

principles.657 

                                                           
657 Adopted by the eight united nations congress on the prevention of crime and treatment of 

offenders, Havana, Cuba, 27 August 1990. 
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Special provisions 

9. Law enforcement officials shall not use firearms against persons except in self-

defense or defense of others against the imminent threat of death or serious 

injury, to prevent the perpetration of a particularly serious crime involving grave 

threat to life, to arrest a person presenting such a danger and resisting their 

authority, or to prevent his or her escape, and only when less extreme means are 

insufficient to achieve these objectives. In any event, intentional lethal use of 

firearms may only be made when strictly unavoidable in order to protect life. 

10. In the circumstances provided for under principle 9, law enforcement 

officials shall identify themselves as such and give a clear warning of their intent 

to use firearms, with sufficient time for the warning to be observed, unless to do 

so would unduly place the law enforcement officials at risk or would create a 

risk of death or serious harm to other persons, or would be clearly inappropriate 

or pointless in the circumstances of the incident. 

11. Rules and regulations on the use of firearms by law enforcement officials 

should include guidelines that: 

(a) Specify the circumstances under which law enforcement officials are 

authorized to carry firearms and prescribe the types of firearms and ammunition 

permitted; 

(b) Ensure that firearms are used only in appropriate circumstances and in a 

manner likely to decrease the risk of unnecessary harm; 

(c) Prohibit the use of those firearms and ammunition that cause unwarranted 

injury or present an unwarranted risk; 

(d) Regulate the control, storage and issuing of firearms, including procedures 

for ensuring that law enforcement officials are accountable for the firearms and 

ammunition issued to them; 
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(e) Provide for warnings to be given, if appropriate, when firearms are to be 

discharged; 

(f) Provide for a system of reporting whenever law enforcement officials use 

firearms in the performance of their duty. 
 

‘SHOOT TO KILL’ ORDER IN OTHER JURISDICTIONS. 

President Duterte order of shoot to kill 

Responding to orders from President Duterte to police, military officials and 

barangay officials to shoot ‘troublemakers’ protesting during community 

quarantine, Amnesty Philippine Section Director, Butch Olano, said: “It is 

deeply alarming that President Duterte has extended a ‘shoot to kill’ policy to 

law enforcement agencies. Deadly, unchecked force should never be used in an 

emergency such as the COVID-19 pandemic… The violent police response to 

calls for help is heartless and unjustifiable, especially while millions of Filipinos 

are prevented from earning a living.”658 On 1 April 2020...Duterte admonished 

those who may cause ‘trouble’ during the imposition of the community 

quarantine amid the COVID 19 pandemic. Referring to the political left, but also 

seemingly others who may protest or question government measures, he openly 

gave orders to the police [to shoot] ... Over 17,000 people have already been 

arrested for violations related to lockdown and curfew orders declared... Given 

the elevated risks of transmission of COVID-19 in places of detention, using 

prison sentences to enforce quarantine is counterproductive and 

disproportionate, residents of Quezon City gathered upon receiving news that 

relief items were to be distributed there when the distribution didn’t happen, the 

residents decided to protest 21 protesters were brought and detained. This is not 

the first time the president made such orders, in 2016 June 30th the notorious 

                                                           
658 Butch Alano, Amnesty Philippine Section Director 
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operation the president launched dubbed “WAR ON DRUGS”659 that saw a lot 

of unlawful mass shootings that led to the opening of an investigation on the 

president by the ICJ. 

“Pursuant to article 15(3) of the Rome Statute (“Statute”), the Prosecution hereby 

requests authorization to open an investigation into the Situation in the Republic 

of the Philippines (“Philippines”) between 1 November 2011 and 16 March 

2019. The Prosecution submits that there is a reasonable basis to believe that the 

Crime against Humanity of Murder was committed from at least 1 July 2016 to 

16 March 2019 in the context of the Philippine government’s “war on drugs” 

(“WoD”) campaign. Information obtained by the Prosecution suggests that state 

actors, primarily members of the Philippine security forces, 1 killed thousands 

of suspected drug users and other civilians during official law enforcement 

operations. Markedly similar crimes were committed outside official police 

operations, reportedly by so-called “vigilantes”, although information suggests 

that some vigilantes were in fact police officers, while others were private 

citizens recruited, coordinated, and paid by police to kill civilians. The total 

number of civilians killed in connection with the WoD between July 2016 and 

March 2019 appears to be between 12,000 and 30,000”660 and now the 

international criminal court has formally authorized an official probe into alleged 

crimes against humanity in Philippine president Rodrigo Duterte’s “war on 

drugs”, dealing a moral victory to human rights defenders and families of victims 

killed including innocent children. In a series of events which included Duterte’s 

threat to withdraw from the ICC, in September, the Hague based tribunal said 

there was reasonable basis to proceed with the probe. The ICC’s pretrial chamber 

also said that while it recognizes the Philippines duty to fight drug smuggling 

                                                           
659 Human Rights Watch: ‘license to kill’, march 2 2017 
660 International Criminal Justice  
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and addiction, the so called war on drugs campaign cannot be seen as a legitimate 

law enforcement operation and the killing neither as legitimate nor as mere 

excesses in an otherwise legitimate operation.661 

C O N C E P T  O F  C O L A T E R A L  D A M A G E  A N D  T H E  

R U L E S  O F  E N G A M E N T  

Collateral damage may be the result of military attacks. Rules of engagement 

(ROE) are those directives that delineate the circumstances and limitations under 

which forces will initiate and/or continue combat engagement. The importance 

of understanding the law of war in the current operational environment cannot 

be overstressed. All we need to do is look at one of the several cases where 

questionable actions have been publicly showcased to understand its importance. 

It is imperative that we not only know what the law of wars is, but we also have 

the ability to conceptualize these principles and train law enforcers to the same 

standards. Deterrence requires clear and evident capability and resolve to fight 

at any level of conflict and, if necessary, to increase deterrent force capabilities 

and posture deliberately so that any potential aggressor will assess its own risks 

as unacceptable. Should deterrence fail, provides flexibility to respond to crisises 

with options that: are proportional to the provocation, are designed to limit the 

scope and intensity of the conflict, will discourage escalation, and will achieve 

political and military objectives.  

Is there a shoot-to-kill policy for terrorists? 

The Metropolitan police commissioner, Sir Bernard Hogan-Howe, that there was 

no shoot-to-kill policy. 

He told LBC radio: “I can make it clear that we do not have a shoot-to-kill policy. 

The law says that the police can use reasonable force, firstly to stop a crime, and 

secondly, to arrest someone who is putting someone else in danger. If someone’s 

                                                           
661 Aljazeera, by Ted Regencia ( 16th Sep 2021) 
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life is at risk, a police officer can intervene. If they are armed or otherwise so 

dangerous, we can stop them.”662 He added that officers “work within the law”. 

An armed police officer faced with a terrorist on a shooting spree has no special 

legal status. They are subject to the criminal law and the law of self-defense. 

The decision to shoot is the officer’s alone. They are legally responsible for each 

and every shot they decide to fire. For the shots to be legal, they must show they 

were acting in the defense of themselves or others and that their actions were 

proportionate. Section 3 of the 1967 Criminal Law Act reads: “A person may use 

such force as is reasonable in the prevention of crime.” If an officer honestly 

believes someone poses a threat to their life, or to the life of others, reasonable 

force may be used. This position is also maintained in Uganda as seen in the case 

of Byarugaba v. Uganda663 

Do police shoot to kill or wound? 

The official policy says firearms officers “shoot to incapacitate”. They are 

trained to target the centre of the chest as the quickest way to “neutralize” a 

suspect, even though it is highly likely that this will kill. The idea that officers 

will shoot to wound is dismissed because it is felt that it places the public and 

officers in too much danger. 

Concerns about marauding terrorist attackers mean officers have been told they 

may need to shoot a terrorist suspect in the head because they may be wearing 

body armor. The law on self Defence can be controversial, especially as it does 

not mean an officer has to be correct in assessing the level of danger. 

“What we must do is support our officers,” Hogan-Howe said. “My officers need 

to know that we are all behind them that the decisions that they take in that half 

a second are going to be unencumbered by thoughts that put doubt in their minds. 

                                                           
662 The Crime Report; November 18th 2015 
663 EA (1973) 1 235 
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“So we work within the law. We make sure that those on the other side the 

terrorist knows that whilst we are as determined as they are, as ruthless as they 

are, there is a difference between us. We work within the law.” 

In America  

Based on common-law tradition, Illinois criminal law afforded policemen 

considerable latitude in the use of deadly force. If a policeman, “in the execution 

of his office,” encountered resistance from a suspected felon, was assaulted, or 

felt his life to be endangered; he was “justified” in using deadly force to protect 

himself or to “prevent the escape of the accused.” In addition, “justifiable 

homicide” included the use of deadly force against rioters or others whose 

actions threatened police officers. Such criminal codes typically included generic 

language outlining the limits of self-defense in justifiable homicides, stating that 

an officer should, of course, exhaust every means in his power to arrest an 

offender before resorting to the use of his revolver or other weapon, but he should 

not hesitate to do so where it appears to be absolutely necessary to save his own 

life or to prevent his receiving great bodily injury. Beating or shooting suspects 

who resisted arrest, who led, who attacked police officers, or who appeared to 

threaten them ordinarily fell within the plastic definition of justifiable homicide. 

Shooting first and shooting to kill necessitated a proactive approach to crime 

fighting. Local policemen could not wait until holdup men struck both because 

such delays jeopardized public safety and endangered the law enforcers 

themselves. Thus, the shoot-to-kill policy extended considerable discretion to 

Chicago policemen. In order to protect city dwellers, they had to anticipate the 

actions of criminals and aggressively pursue (and even kill) suspicious 

characters. All at once, policing became more dangerous, popular sentiment 

demanded more aggressive law-enforcement tactics, and a new crime-fighting 

strategy encouraged Chicago policemen to employ lethal force against suspects. 
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Thus, local law enforcers began to rely on their weapons more than before and 

exercise less discretion in doing so, blurring the distinction among fleeing felons, 

suspicious strangers, and noncompliant tramps. The shoot-to-kill order produced 

errors and miscues. Chicago policemen killed one person by mistake for every 

nine escaping, menacing, or attacking suspects that they killed. Nearly three 

fourths of these victims died when policemen fired into crowds and killed 

innocent bystanders or when local law enforcers shot misidentified suspects. 

Chicago policemen, including inspectors and chiefs, were unapologetic about 

mistakes or collateral damage. Occasional errors, though unfortunate, were 

simply part of the cost of ridding the city of murderous holdup men and vicious 

thugs. If they did not meet force with force, the police would be accused of being 

incompetent or of coddling the bloodthirsty footpads who preyed on innocent 

Chicagoans. Even in cases where plainclothes detectives killed immigrants who 

spoke no English, or did not realize that the detectives were policemen (and 

hence did not comply with “halt” commands), police officials defended the use 

of deadly force, insisting that law enforcers could not, and should not, take any 

chances when public safety was at stake. Complying with the shoot-to-kill order, 

plainclothes Detective Sergeant Frank Lorenz shot and killed forty-seven-year-

old Charles C. Dietrich while he was working at the furniture business that had 

employed him as an auditor for two decades. On a Sunday evening in 1920, 

police officers assumed that the man that they saw in the arm’s office was a 

safecracker. When Lorenz rapped on the office window, Dietrich thought that he 

was a robber and moved away. Lorenz then shot him in the back. Police officials 

argued that Dietrich’s suspicious behavior had necessitated the shooting, which 

they termed justifiable. The most egregious mistakes in the use of deadly force 

led police officials to “modify” the shoot-to-kill policy but not to rescind it, or 

even to scale it back. In 1910, after a policeman shot a child playing with his 
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friends, mistaking him for a holdup man, Police Chief LeRoy Steward664 

clarified the policy “so there can be no doubt by the police as to when they are 

to shoot and when they are to refrain from murdering and maiming innocent 

persons, announcing, “Our men are not instructed to shoot down women and 

children.” The chief, however, defended the aggressive use of deadly force, even 

in this particular instance: “This boy probably was large for his age. Anyway, in 

the dark, it is as the French say: ‘All cats are gray.’ If it had been a hold-up and 

the policeman had not shot, why then the victim of the hold-up and the public 

would have been crying out that a policeman was there and let the thief get 

away.” 

Quantitative data tracking the use of deadly force in Chicago revise our 

understanding of the history of American law enforcement in two ways. First, 

the patterns of police homicide indicate that, at least in Chicago, the liberal use 

of deadly force dates not to the early days of street justice, the rough-and-tumble 

“Clubber” era, but to the Progressive era, when a surge in violence, a crime panic 

relating to an increase in robbery and middle-class vulnerability, and Progressive 

demands for more vigorous, more professional crime fighting blended to produce 

a new shoot-to-kill strategy. This cluster of pressures, both real and constructed, 

reinforced the inclination of local policemen to view suspects as dangerous and 

to use violence to maintain order. Such a coincidence of timing added a powerful 

new component to a long-established cop culture, legitimizing not only the use 

of force against suspects but also the use of deadly force. From the 1890s onward, 

deadly force became an intentional tool of crime-fighting professionals, instead 

of the accidental outcome of clumsy law-enforcement tactics. Although some 

historians have speculated that Progressive reformers unwittingly unleashed a 

                                                           
664www.mitpressjournals.org   Shoot to kill: the use of deadly force by the Chicago police, 
1875-1920.  By Jeffrey S. Adler 

http://www.mitpressjournals.org/
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new wave of police violence, previous studies have not included empirical 

evidence to support this view or linked a change in police homicides to the social 

and cultural history of the era. Second, and more speculative, the data suggest 

that, at least in the use of deadly force, late twentieth-century Chicago cop culture 

had its roots in the shoot-to-kill policy of the opening decades of the century. 

Though more systematic, longitudinal research needs to be conducted on the later 

years, the similarities between the two periods are striking. From the 1950s 

through the 1970s, Chicago police officers killed suspects at rates similar to their 

1910s counterparts and employed deadly force for comparable reasons. During 

the earlier era, 11 percent of police homicides were accidental, compared with 

12 percent during the late 1970s. Moreover, late twentieth-century policemen, 

like their early twentieth-century counterparts, disproportionately killed African 

American residents. Ironically, the quick resort to deadly force by Chicago law 

enforcers began as an assertion of professionalism and as a response to critics.  

All the while, American law enforcers battled to command respect and to control 

the streets. According to Johnson, “brute force recommended itself so often not 

only as a quick way to restore peace but also as a means of establishing a 

patrolman’s dominance and preserving his personal safety.” 

The shooting of Jean Charles de Menezes at Stockwell665 underground station in 

2005 raised acute issues about operational practice, legitimacy, accountability 

and policy making regarding police use of fatal force. It dramatically exposed a 

policy, referred to popularly as 'shoot to kill', which came not from Parliament 

but from the non-statutory ACPO (Association of Chief Police Officers).666 This 

vital and timely book unravels these often misunderstood matters with a fresh 

look at firearms practice and policy in a traditionally 'unarmed' police service. It 

                                                           
665www.bbc.com 
666 https://theconversation.com   

http://www.bbc.com/
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is essential reading for all those interested in the state's role in defining coercion 

and in policing a democracy.  

RUBBER BULLETS AS A RIOT CONTROL MODEL 

Although designed to flatten and deform on impact, the bulletshabitually used 

by police forces do not cause the same atrocious wounds asmilitary bullets which 

have the same design but are prohibited. Expanding bullets and wound 

ballisticsexpanding bullets appeared at the end of the nineteenth century and 

wereprohibited by IHL very soon afterwards. In order to understand how these 

bulletscan cause such serious injuries to the human body, some background 

knowledgeof ballistics and the context in which they were banned is, in our view, 

indispensable. This will then enable us to explain why the use of 

expandingbullets for law enforcement purposes is justified. The design and 

prohibition of expanding bulletsIn the late nineteenth century, the British noted 

that their Lee-Metford rifle, whichfired a .303 British cartridge, was relatively 

ineffective compared with earlierweapons. The bullet passed through the body 

of the first target it hit, leaving afairly clean wound and often failing to do 

sufficient damage to put the adversaryhors de combat. As rebellions spread in 

British India, the ammunition factorynear Dum Dum, outside Calcutta, modified 

the .303 British bullets by cutting thehard metal jacket at the tip of the bullet, 

thus exposing the softer lead core sothat it deformed on impact and pushed aside 

the flesh.667 British colonial troopssaw the carnage wrought by these modified 

bullets in the ranks of theiradversaries during several campaigns to put down 

                                                           
667 ICRC, Weapons that may Cause Unnecessary Suffering or Have Indiscriminate Effects: 

Report on the Work 

of Experts, Geneva, 1973, pp. 30–31, para. 80 
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indigenous uprisings.668 Thischange to the .303 British cartridge was retained in 

its later versions, which werealso called “dum-dums”.669Some knowledge of 

ballistics is necessary to understand how expandingbullets work. Ballistics, the 

“science of projectiles and their behavior”, can besubdivided into internal 

ballistics, external ballistics and terminal ballistics.670 Thefirst studies the 

behavior of the projectile in the gun barrel, the second duringits flight, and the 

third – which interests us in particular here – when it hits itstarget. Terminal 

ballistics is called wound ballistics when the target is a livingone.671 One formula 

is common to all ballistics: Ek = ½mv2, where Ek is the kineticenergy of the 

projectile expressed in joules, m its mass in kilograms and v itsvelocity in metres 

per second. Thus, the kinetic energy of a projectile is equal to half its mass 

multiplied by its velocity squared: the heavier and faster a projectile, the more 

energy it carries. Modern wound ballistics explains why the early versions of the 

.303 British cartridges were ineffective. The key factor in determining the 

capacity of a projectile to cause injury is not the total energy it carries when it 

                                                           
668 Robin M. Coupland and Dominique Loye, “The 1899 Hague Declaration concerning 

Expanding Bullets: A 

Treaty Effective for More than 100 Years Faces Complex Contemporary Issues”, International 

Review of 

the Red Cross, Vol. 85, No. 849, 2003, p. 139. 

669 Beat P. Kneubuehl (ed.), Wound Ballistics: Basics and Applications, Springer-Verlag, Berlin, 

2011, p. 328. 

670 Johan Warry and José Serrano, “Plaies balistiques”, in Guy Magalon and Romain Vanwijck 

(eds), Guide 

des plaies: Du pansement à la chirurgie, John Libbey Eurotext, Montrouge, 2003, p. 129. 

671 Marc Pirlot, André Chabotier, Fernand Demanet and Jean-Pol Beauthier, “Balistique 

lésionnelle”, in Jean- 

Pol Beauthier (eds), Traité de médecine légale, De Boeck & Larcier, Brussels, 2008, p. 260. 
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hits its target, but how much of that energy it transfers to the target. if it’s mass 

remains constant, the more a bullet decelerates as it passes through its target, the 

more kinetic energy it transmits. When a bullet is held up by living tissue, the 

transmission of energy from the bullet to the tissue causes temporary cavitation: 

the bullet violently thrusts aside the tissue in its track, opening a large cavity, 

which then narrows after a few milliseconds to leave only a smaller permanent 

cavity.672 This phenomenon of temporary cavitation causes the destruction of the 

living tissue, which is very seriously damaged by the initial compression.673 

Some organs, such as the liver, are particularly sensitive to this.674 Maximum 

destruction of the tissue is attained when the bullet does not pass through its 

target but remains lodged in the body: the projectile’s entire kinetic energy is 

then used to inflict injury, and none is left for it to continue its trajectory.675 The 

first versions of the .303 British bullet retained their ogival form on impact and 

transferred only 20% of their kinetic energy as they travelled through the target. 

The dum-dum bullets flattened and “mushroomed” on impact. They were thus 

slowed down much more by the tissue in their track and deposited about 80% of 

their kinetic energy in the target’s body. This resulted in very large temporary 

cavitation and atrocious wounds. 

At the International Peace Conference held in The Hague from May to July 1899, 

the Swiss delegation, referring to the dum-dum bullets whose use in India was 

known in Europe, asked “whether it would not be well to prohibit projectiles 

which aggravate wounds and increase the sufferings of the wounded”.676 

                                                           
672 J. Warry and J. Serrano, above note 63, p. 130. 

673 B. P. Kneubuehl (ed.), above note 62, p. 87. 

674 M. Pirlot, A. Chabotier, F. Demanet and J. P. Beauthier, above note 64, p. 261. 

675 V. J. M. Di Maio, above note 65, p. 58. 

676Netherlands Ministry of Foreign Affairs, above note 18, Part II, p. 332.  
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Declaration IV.3 concerning the prohibition of the use of bullets which expand 

or flatten easily in the human body, such as bullets with a hard envelope which 

does not entirely cover the core or is pierced with incisions, was adopted in 

plenary conference on 21 July 1899 by twenty-two votes in favor, two against 

(the United States and the United Kingdom), and one abstention (Portugal).677 

The importance of cartridge type and the use of expanding bullets by law 

enforcement forces is not considered illegal under international law678 and, as 

stated in the introduction to this article, is common, even though the “elementary 

considerations of humanity” which led to the prohibition of these projectiles in 

armed conflicts should be “even more exacting in peace than in war”.679 

However, although they remain “bullets which expand or flatten easily in the 

human body”,680 the expanding bullets used by the police are, in terms of the 

kinetic energy they carry, very different from the dumdum bullets of the end of 

the nineteenth century and do not cause the same injuries. The weapons used by 

police forces (pistols, revolvers and submachine guns) have cartridges that are 

fairly similar to each other in terms of the bullet’s kinetic energy.681 This energy 

is, however, much lower than that carried by a military rifle bullet. For example, 

the modified .303 British bullet carried 3,136 joules energy on leaving the barrel, 

whereas the energy carried by a bullet from a 9 × 19 mm cartridge, which is used 

by many police forces, is only 490 joules on exit from the pistol barrel.682 Robin 

                                                           
677 Ibid., Part I, p. 87. 

678 Y. Dinstein, above note 15, p. 64. 

679 ICJ, Corfu, above note 24, p. 22. 

680 Hague Declaration, in Netherlands Ministry of Foreign Affairs, above note 18, Part I, 

Annexes, p. 262. 

681 B. P. Kneubuehl (ed.), above note 62, pp. 44 and 61. 

682 B. P. Kneubuehl (ed.), above note 62, pp. 350–351. 
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M. Coupland and Dominique Loye summarize the differences between these two 

types of ammunition as follows: The rifles that were being used at the end of the 

nineteenth century fired a bullet which delivers a maximum of approximately 

3,000 joules energy. The ammunition for police handguns and machine pistols 

carry approximately 500 joules energy. … A bullet carrying 500 joules simply 

does not have the energy to cause a wound as large or as serious as one carrying 

3,000 joules. … [I]f surgical care is available, the mortality from a 500 joule 

abdominal wound is in the order of 12%, whereas the mortality of 3,000 joule 

abdominal wounds is above 50% and may be nearer to 90%.683 In the work of 

expert groups convened by the ICRC, mortality rate has been widely accepted as 

one of the factors for determining the severity of “suffering” or “injury”.684 

arriving at conclusions similar to those above, noting that handgun bullets carry 

on average four to six times less kinetic energy than the bullets of military rifles 

and stating that “one cannot compare handgun bullets with deforming rifle 

bullets”.685 The bullet of a 7.62 × 51 mm NATO cartridge has a kinetic energy 

of 3,272 joules on leaving the barrel, and is therefore quite similar to the old .303 

British cartridge.686 Although some military rifle cartridges developed in the 

twentieth century fire a bullet that delivers less than 3,000 joules, this has but 

limited impact on the distinction that can be made between rifle and handgun 

cartridges. Thus, 7.62 × 39 mm and 5.45 × 39 mm cartridges (used in different 

                                                           
683 R. M. Coupland and D. Loye, above note 61, pp. 140–141. 

684 Certain Conventional Weapons, Report (Lucerne, 24 September–18 October 1974), Geneva, 

1975, p. 8, 

para. 23; R. M. Coupland, The SIrUS Project: Toward a Determination of Which Weapons Cause 

“Superfluous Injury or Unnecessary Suffering”, ICRC, Geneva, 1997, p. 24. 

685 B. P. Kneubuehl (ed.), above note 62, p. 103. 

686 Ibid., p. 351 
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versions of the Kalashnikov) and 5.56 × 45 mm NATO cartridges (used in most 

assault rifles carried by NATO armies) all carry an energy greater than 1,400 

joules on leaving the barrel.687 On studying the ICRC’s surgical database, Robin 

M. Coupland observed that in proper, but not optimal, conditions of treatment 

(with competent health personnel, but who gained access to the wounded only 

after a few hours), the mortality of an abdominal injury caused by a kinetic 

energy transfer of under 1,100 joules remained below 20%, but mortality 

increased very rapidly when the kinetic energy transfer exceeded this value, 

reaching 60% for a 1,400-joule wound and 80% for 1,500-joule wounds.688This 

clear difference between the ammunition used by police forces and that 

prohibited at The Hague in 1899 is, in our view, the most convincing argument 

reconciling the prohibition under IHL with the practice of the police forces of 

the world. The expanding bullets used by law enforcement forces simply cannot 

cause the atrocious wounds which the plenipotentiaries at the First Peace 

Conference sought to prevent. These bullets, while they violate the letter of the 

Hague Declaration (they expand easily in the human body), respect its spirit 

(they do not cause the same atrocious wounds as dum-dum bullets). The 

hypothesis that bullets could be expanding but not cause superfluous injury was 

moreover put forward at the First Peace Conference by a member of the US 

delegation. In a plenary session held on 21 July 1899, Captain Crozier criticized 

the text of the Declaration, as he had done one month earlier within the 

Commission:689“[The Declaration] forbids bullets which expand. Now, it is quite 

possible that a bullet may be invented that expands uniformly and that 

                                                           
687 Ibid. 

688 R. M. Coupland, “Abdominal Wounds in War”, British Journal of Surgery, No. 83, 1996, p. 

1508, Fig. 4. 

689 Netherlands Ministry of Foreign Affairs, above note 18, Part II, p. 278. 
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consequently would not produce needlessly cruel wounds. It would not be 

necessary, then, to forbid its use.”690 This position is still defended today by the 

US Law of War Manual.  

 

While it is not inconsistent with the different points made above, a problem arises 

when it is used to deny outright that the prohibition of expanding bullets is part 

of customary IHL, even if this has so far only been done to justify the use of 

expanding bullets for handguns. Thus, in 2015, the Defense Department 

launched a competition to replace the pistol currently used by US troops with 

one capable of firing expanding bullets. Certainly, since some expanding bullets 

do not cause superfluous injury, and some non-expanding bullets, because they 

tumble inside the human body, cause wounds similar to those produced by dum-

dum bullets, the best solution de lege ferenda would be to ban different bullet 

types directly according to their effect on the human body. It was along these 

lines that, at the First Review Conference of the Convention on Certain 

Conventional Weapons, the Swiss delegation proposed adding a protocol 

prohibiting the use of bullets which, fired at ranges of 25 metres or more, 

transferred more than 20 joules of energy per centimeter to human tissues during 

the first 15 centimeters of passage into the body.691 But de lege lata, the ban on 

using as a means of warfare bullets that carry a high kinetic energy and are 

designed to flatten or deform in the human body cannot be called into question 

in this way. We have thus explained why the wounds caused by the bullets 

habitually used by police forces cannot be equated with those inflicted by the 

dum-dum bullets of the late nineteenth century. Because of the difference in 

kinetic energy, a 9 × 19 mm expanding bullet, for instance, is quite simply 

                                                           
690 Ibid., Part I, p. 83. 

691 For a detailed analysis of this proposal, see E. Prokosch, above note 65, pp. 411–426 
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unlikely to cause the same destruction of tissue as a .303 British dum-dum bullet. 

Although they may contain the same type of chemical agent or have a similar 

projectile design, riot control agents and expanding bullets often have differing 

effects on the human body depending on the context in which they are used. Riot 

control agents can become deadly much more easily in the conduct of hostilities 

than in a law enforcement context. Expanding bullets from handguns used by 

police forces for law enforcement purposes do not cause the same wounds as 

dum-dum bullets from military rifles.  

 

Now, having developed this first argument, we shall demonstrate that the 

different implications of the use of these weapons and ammunition depending on 

the context justify their difference in treatment under the rules on the conduct of 

hostilities and those governing law enforcement. Limits on the use of riot control 

agents in situations of armed conflict, The CWC does not prohibit the use of riot 

control agents in armed conflicts in general, but only as a “method of warfare”692 

– that is, during the conduct of hostilities. They may, however, be used for “law 

enforcement”,693 even during an armed conflict. Determining the boundary 

between the use of riot control agents as a “method of warfare” and for “law 

enforcement” has given rise to much debate, particularly as regards official use 

doctrine on the subject. When, in 1975, the United States unilaterally renounced 

first use of riot control agents by Executive Order 11850, signed by President 

Gerald Ford, it specified that four uses of these agents were nonetheless still 

permitted in armed conflict: 

                                                           
692www.military.com/daily-news/2015/09/02/army-begins-mhs-competitionto- 

find-new-pistol-and-ammo-supplier.html. CWC, Art. I(5). 

693 Ibid., Art. II(9)(e). 
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(a) Use of riot control agents in riot control situations in areas under direct and 

distinct U.S military control, to include controlling rioting prisoners of war. 

(b) Use of riot control agents in situations in which civilians are used to mask or 

screen attacks and civilian casualties can be reduced or avoided. 

(c) Use of riot control agents in rescue missions in remotely isolated areas, of 

downed aircrews and passengers, and escaping prisoners. (d) Use of riot control 

agents in rear echelon areas outside the zone of immediate combat to protect 

convoys from civil disturbances, terrorists and paramilitary organizations. 

We shall now handle expanding bullets. A study of the different issues raised by 

their use according to the context will also help us to clarify the boundary 

between authorized and prohibited uses. Expanding bullets and the use of lethal 

force the difference in the kinetic energy of, and therefore in the severity of 

injuries caused by, expanding bullets is the argument most frequently put 

forward to justify why these bullets are treated differently in the rules on the 

conduct of hostilities and the rules of law enforcement. This is only valid, though, 

when police forces use expanding bullets for their standard-issue handguns. 

Expanding bullets are however sometimes fired from military rifles to ensure 

public order in some situations where the police forces’ usual equipment is not 

enough. The use of expanding bullets, even for military rifles, is nonetheless 

justified given the existence of conditions that limit the use of lethal force under 

the rules of law enforcement. This argument can also be used to determine in 

which conditions expanding bullets can be used in contexts of armed conflict. 

The conditions for using lethal force much of the literature on the subject sees 

two practical reasons for the use of expanding bullets by police forces.  

First, they maximize the chances that, once hit, the suspect will be put out of 

action and instantly prevented from firing back. Second, they minimize the risk 

that the bullet will pass through the body of the suspect and wound or kill a 
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bystander. This benefit can also be of interest in the conduct of hostilities, 

especially in areas where combatants and civilians are intermingled. The 

difference in treatment between the rules on the conduct of hostilities and the 

rules of law enforcement is thus justified by the different implications under 

these two branches of law. According to some researchers, one possible, albeit 

imperfect explanation is that there is a higher tolerance of “collateral damage” 

during the conduct of hostilities than in law enforcement operations. The law of 

armed conflict does not seem to authorize reducing the risk of collateral damage 

at the cost of inflicting more serious injuries on combatants. The idea, advocated 

by some, that the principle of distinction could take precedence over the 

prohibition against superfluous injury is, in our view, not compatible with the 

spirit of IHL. The ICJ referred to these two principles in its Advisory Opinion on 

the Legality of the Threat or Use of Nuclear Weapons. While it cites the principle 

of distinction before the prohibition against causing unnecessary suffering, it 

calls them both “cardinal principles” and does not seem to establish a hierarchy 

between them.694 Similarly, Articles 35 and 48 of Additional Protocol I, 

respectively on the prohibition against causing superfluous injury or unnecessary 

suffering and the principle of distinction, both bear the title “basic rule”.695 The 

other, complementary explanation is that the absence of a ban on the use of 

expanding bullets for law enforcement purposes is compensated for by much 

more restrictive conditions regulating the use of force. The rules on the conduct 

of hostilities contain a “positive freedom to use force”, provided that those 

targeted are combatants or civilians taking a direct part in hostilities. Indeed, 

under this body of law, according to Marco Sassòli and Laura M. Olson, “attacks 

                                                           
 

695ICJ, Nuclear Weapons, above note 22, p. 257, para. 78.  
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against combatants are not subject to a proportionality assessment of the harm 

inflicted on the combatant and the military advantage derived from the attack”. 

By contrast, in the field of law enforcement, under the Basic Principles on the 

Use of Force and Firearms by Law Enforcement Officials, “intentional lethal use 

of firearms may only be made when strictly unavoidable in order to protect life”. 

There is thus a huge difference between the two bodies of rules as regards the 

use of lethal force: While it is generally accepted under international 

humanitarian law that enemy combatants may be targeted in an international 

armed conflict until they surrender or are otherwise hors de combat, regardless 

of whether they constitute an immediate threat to human life, international 

human rights law limits the admissibility of deadly force to such circumstances. 

Thus, the lack of a ban on the use of expanding bullets for law enforcement 

purposes can be justified both by a greater tendency by this body of law to allow 

more serious injury to the person targeted in order to limit collateral damage and 

by significantly more restrictive conditions for the use of force.  

The conditions for the use of expanding bullets in armed conflict: A question of 

lex specialis696 The ICJ has consistently held that, in situations of armed conflict, 

both international humanitarian law and international human rights law apply.697 

In recent years, the ICRC has taken a special interest in the interplay between 

these two branches of law in contexts of armed conflict when it comes to 

                                                           
696 In legal theory and practice, ‘that more specific rules will prevail over general rules’ is a 
doctrine relating to the interpretation of laws and can apply in both domestic and international 
law. 
697ICJ, Nuclear Weapons, above note 22, p. 240, para. 25; ICJ, Legal Consequences of the 

Construction of a 

Wall in the Occupied Palestinian Territory, Advisory Opinion, 9 July 2004, ICJ Reports 2004, p. 

178, 

para. 106.  
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determining the conditions for the use of lethal force by a State agent against an 

individual. However, the question of the use of expanding bullets has been dealt 

with only very briefly. As explained above, the two branches of law lead to 

radically different conclusions on the matter, meaning that a choice must be 

made, as they cannot be applied jointly. In most situations involving the use of 

lethal force by a State agent, it is fairly easy to determine whether the rules on 

the conduct of hostilities, which are a branch of IHL,698 should apply, or rather 

the rules of law enforcement, which may fall under both international human 

rights law and IHL (in particular in situations of occupation). In the case of a 

hostage-taking which occurs in a context of armed conflict but is unrelated to it 

(the hostage-takers have no link with any of the parties to the conflict), it is clear 

that international law pertaining to law enforcement (in particular the provisions 

concerning the use of lethal force) would apply to an operation to release the 

hostages, whether carried out by the army or the police. The use of expanding 

bullets would not be prohibited here. As summarized by Eric David, “in an 

international or non-international armed conflict, the law of armed conflict 

applies in principle only within the framework of conflictual relations between 

the belligerents”.699 But what if the hostage-takers are members of the forces of 

one of the parties to the conflict? Should those tasked with freeing the hostages 

treat it as a police operation governed by the rules of law enforcement or as a 

combat operation regulated by the law of the conduct of hostilities? The principle 

of “lex specialis derogat legi generali” provides an answer to this question. 

According to the Office of the High Commissioner for Human Rights, this 

principle “reflects a widely accepted maxim of legal interpretation and technique 

                                                           
698N. Melzer, above note 90, p. 269.  

699 E. David, above note 16, p. 217, para. 1176. 
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for the resolution of normative conflicts”.700 The International Law Commission 

adds: For the lex specialis principle to apply it is not enough that the same subject 

matter is dealt with by two provisions; there must be some actual inconsistency 

between them, or else a discernible intention that one provision is to exclude the 

other.701 In accordance with this principle, the specific rule takes precedence over 

the general – indeed, it is closer to the specific legal issue at hand and takes better 

account of the particular features of the context.702The International Law 

Commission advises on how to apply the principle: A weighing of different 

considerations must take place and if that weighing is to be something else than 

the expression of a preference, then it must seek reference from what may be 

argued as the systemic objectives of the law, providing its interpretative basis 

and milieu.703 This consideration of the systemic objectives opens the door to a 

teleological criterion in determining the lex specialis.704 The law on the conduct 

of hostilities and the rules of law enforcement has the task of balancing very 

different parameters, as illustrated by their respective principles of 

proportionality. In the law of the conduct of hostilities, the principle of 

proportionality weighs the anticipated military advantage of an attack against the 

incidental loss of civilian lives that the attack might cause. In the field of law 

enforcement, the proportionality principle requires a balancing between the risks 

                                                           
700 OHCHR, above note 138, p. 59. 

701 International Law Commission, above note 125, p. 140. 

702 M. Sassòli and L. M. Olson, above note 136, p. 603. 

703 Martti Koskenniemi, Fragmentation of International Law: Difficulties Arising from the 

Diversification and 

Expansion of International Law, Report of the Study Group of the International Law 

Commission, UN 

Doc. A/CN.4/L.682, 13 April 2006, p. 59, para. 107. 

704 M. Sassòli and L. M. Olson, above note 136, p. 604. 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
622 

 

posed by the individual who is to be neutralized versus the potential harm caused 

by this neutralization to the individual and to any bystanders. The law of the 

conduct of hostilities is thus designed to impose certain limits on operations that 

are aimed at obtaining a military advantage, while the rules of law enforcement 

are intended to regulate situations in which the use of lethal force against an 

individual is necessary in order to protect others. This is why we support Nils 

Melzer’s argument that, in the context of a hostage release operation, even if the 

operation opposes two adverse parties to an armed conflict, it is the “law 

enforcement paradigm” that must apply, in that the main goal of the operation is 

the release of the hostages and not the pursuit of a military advantage. In this 

situation, expanding bullets could therefore be used, but the use of lethal force 

would be limited as laid down in the rules of law enforcement. 

 

Another point in favor of this solution is that, although the two bodies of rules 

aim to limit the loss of human life, the rules on the conduct of hostilities are not 

suited to operations whose goal is saving civilian lives. The principle of 

distinction prohibits the targeting of civilians, and thus the rules on the conduct 

of hostilities are not designed to regulate operations whose primary purpose is to 

defend civilians against an adversary seeking to harm them. The principle of 

proportionality in an attack sees the preservation of civilian lives not as the 

objective of a military operation but rather as a constraint that limits the means 

for achieving a given military objective. From the perspective of the rules on the 

conduct of hostilities, the military objective during a hostage release operation is 

not saving the hostages’ lives but putting the hostage-takers hors de combat. 

Moreover, while the principle of precautions in attack establishes an obligation 

to refrain from an attack in certain situations, no rule on the conduct of hostilities 

makes an attack obligatory in certain circumstances. Thus, in cases where 
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hostage-takers threaten to kill their captives if their demands are not met, the law 

of the conduct of hostilities would only balance putting the hostage-takers hors 

de combat against the losses that an attack could cause among the hostages, 

without taking into account the cost of inaction – that is, the risk that all the 

hostages would be executed. By contrast, the rules of law enforcement must be 

interpreted in light of the idea that States have a positive obligation to protect the 

lives of people under their jurisdiction against the actions of third parties.705 In 

this paradigm, the risk that the lack of an attack on the hostage-takers would 

entail for the lives of the hostages would be factored into the calculation of 

proportionality.706 Since the rules of law enforcement provide the most suitable 

framework for the choices that have to be made by State agents tasked with 

preventing an attack on civilians, such as hostage-taking, it is these which must 

be applied as the lex specialis. 

In theory, this reasoning could be extended to all situations in which armed forces 

are deployed in an armed conflict to protect civilians, but in practice this would 

be problematic. It is only in planned operations such as a hostage release that it 

can be determined while equipping the soldiers whether they will be acting 

within the framework of the rules on the conduct of hostilities or of law 

                                                           
705 ECtHR, L.B.C. v. The United Kingdom, Application No. 23413/94, Judgment, 9 June 1998, 

para. 36; 

Human Rights Committee, General Comment No. 31: The Nature of the General Legal 

Obligation 

Imposed on States Parties to the Covenant, UN Doc. CCPR/C/21/Rev.1/Add.13, 29 March 2004, 

p. 4, 

para. 8; OHCHR, above note 138, pp. 18–19. 

706 ECtHR, Finogenov and Others v. Russia, Application Nos 18299/03 and 27311/03, Judgment 

(First 

Section), 20 December 2011, para. 226. 
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enforcement. By contrast, a soldier deployed by an occupying power in an 

occupied territory, for example, will have the dual task of keeping the territory 

under occupation and of upholding public order there, in line with the occupying 

power’s obligations.707 

This soldier could consequently be confronted with a multitude of different 

situations of violence708 regulated by different legal frameworks. If he is attacked 

by resistance forces seeking to end the occupation, he will have to defend himself 

according to the rules on the conduct of hostilities. But if he witnesses an attack 

against civilians, he should apply the rules of law enforcement in order to defend 

them. To be effective in preventing violations of the law of armed conflict, the 

rules of engagement given to troops must be kept relatively simple and 

comprehensible to all.709Issuing a soldier with both conventional bullets and 

expanding bullets for his assault rifle while instructing him that the latter can be 

used only to defend civilians, and only within the limits imposed by the rules of 

law enforcement, but not to defend himself if he finds himself in the context of 

the conduct of hostilities, seems extremely complex. This is why giving 

expanding bullets to troops that might have to carry out law enforcement 

                                                           
707 Regulations concerning the Laws and Customs of War on Land, annexed to Convention (IV) 

respecting 

the Laws and Customs of War on Land, 18 October 1807 (entered into force 26 January 1910), 

Art. 43. 

708 K. Watkins, above note 126, pp. 202–204; Kenneth Watkins, “Use of Force during 

Occupation: Law 

Enforcement and Conduct of Hostilities”, International Review of the Red Cross, Vol. 94, No. 

885, 2012, 

pp. 279–283. 

709 159 NATO Legal Deskbook, 2nd ed., 2010, p. 261. 
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operations but for whom this is not the only task is, in our view, not feasible 

without increasing the risks that this ammunition will also be used unlawfully. 

The use of such ammunition should therefore be limited to planned special 

operations aimed at protecting civilians in imminent danger, a typical example 

of which is the release of hostages. 

Thus, by identifying the line of reasoning that reconciles the use of expanding 

bullets by law enforcement forces with their prohibition in the conduct of 

hostilities, we have managed to clarify the scope of their prohibition in situations 

of armed conflict. Such bullets can be used only in operations whose primary 

goal is protecting civilians rather than obtaining a military advantage, and their 

use should be restricted in accordance with the rules of law enforcement – that 

is, by limiting the use of lethal force to that strictly necessary to save innocent 

lives. 

We have responded to the criticisms regarding the different treatment of riot 

control agents and expanding bullets under the rules of law enforcement and the 

rules on the conduct of hostilities by exposing the different issues raised by their 

prohibition and authorization depending on the circumstances. True to the 

maxim “ratio legis est anima legis”710, elucidating the reasons behind this 

difference in treatment has also enabled us to clarify the boundary between 

authorized and prohibited uses of these weapons and ammunition. 

Rubber bullets are high risk when used at close range 

Respecting people’s rights requires higher standards regarding use of rubber 

bullets and other less-lethal weapons. Police often appear to target rubber bullets 

at crowds irrespective of people’s individual conduct. In 2013, declassified 

documents revealed the UK Ministry of Defence knew rubber bullets were more 

                                                           
710 The doctrine that where there’s ambiguity, the law should be interpreted according to the 
intent of the framers 
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dangerous than they had led the public to believe. For starters, the term rubber 

bullet can be misleading. As well as solid rubber rounds, other variations exist. 

These might contain a wooden, metal or plastic core, housed within a rubber 

shell. They also come in a variety of shapes and sizes: shotgun-style pellets, 

cylindrical rounds and those sculpted more like traditional bullets. 

Less-lethal ammunition also covers beanbag rounds, lead pellets held in a small 

cloth bag, as well as sponge grenades, bullet-shaped plastic rounds with a dense 

foam nose. And despite their toy-like names, all these weapons can often 

permanently maim, and in some cases, kill. Since the George Floyd protests, 

media outlets have been awash with graphic images of injuries from rubber 

bullets and less-lethal rounds. The main injuries are bruising or contusion-based. 

"Some [of the bullets] can have sharper points or edges to them. In those cases 

we might see lacerations, abrasions or deeper penetrating injuries. And in 

situations where these weapons are not being fired as originally designed, we get 

more serious injuries. “Studies show the blunt force trauma inflicted by these 

weapons can lead to fractures, nerve damage and internal injuries that can be 

fatal. 

Origin of Rubber bullets 

Originated in Northern Ireland during the Troubles, the use of rubber bullets dates 

back to the Troubles, a decades-long period of violent conflict in Northern 

Ireland. According to The Guardian, the British Army introduced rubber bullets 

in 1970, and categorized them as a nonlethal weapon. According to documents 

uncovered in the National Archives, though, the Ministry of Defense knew that 

rubber bullets could cause serious harm and even death. By the end of the 

Troubles, 17 people, including eight children between the ages of 10 and 15, had 

died after being hit with rubber bullets. 

https://cain.ulster.ac.uk/issues/violence/rubberplasticbullet.htm
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Police across the world are firing rubber bullets to disperse peaceful protesters, 

over the past week, police departments across the country have fired rubber 

bullets into crowds of peaceful protesters, causing extensive injuries. In 

California, a 59-year-old woman was hospitalized in an intensive-care unit and 

later entered a coma after she was shot between the eyes with either a rubber 

bullet or a beanbag round, which is also categorized as a nonlethal weapon. A 

freelance photographer who was covering a protest in Minneapolis is 

now permanently blind in one eye after being shot with a rubber bullet. In 

the Washington Post, a head and neck surgeon described her experience treating 

a man who was shot with a rubber bullet while peacefully protesting outside of 

the White House. “I have treated many facial trauma patients, including gunshot 

wound victims,” Lilun Li of George Washington University Hospital writes. 

“Even I was surprised at the extent of my patient’s injury sustained from a 

supposedly ‘benign’ rubber bullet. I spent hours cleaning his wound, extracting 

numerous pieces of plastic and metal that were embedded in his lip and chin and 

removing tissue that was no longer viable because of the injury.” 

According to the Trace, the Minneapolis Police Department’s use-of-force 

policy strongly advises against pointing 40 mm launchers — which are used to 

deploy rubber bullets, beanbag rounds, and sponge rounds — above a person’s 

lower extremities. The policy also acknowledges that the projectiles can cause 

“grievous” injuries, and in some cases, death. Rubber bullets should be used only 

to control “an extremely dangerous crowd,” Brian Higgins, a former police chief, 

told Kaiser Health News. 

But over the past week, countless images of people who appear to have suffered 

direct rubber-bullet wounds, sometimes to the face, have circulated on social media. 

A 2017 review published by the British Medical Journal looked at injury data 

from 1,984 people shot with kinetic impact projectiles (KIPs), including rubber 

https://www.nbcsandiego.com/news/local/grandmother-hit-with-rubber-bullet-remains-in-icu/2337061/
https://www.nbcnews.com/think/opinion/i-came-cover-aggression-minneapolis-then-i-became-victim-it-ncna1221241
https://www.washingtonpost.com/opinions/2020/06/04/rubber-bullets-are-touted-safe-alternative-my-patients-wound-tells-different-story/
https://www.thetrace.org/2020/06/police-rubber-bullets-george-floyd-protests/
http://www.minneapolismn.gov/police/policy/mpdpolicy_5-300_5-300
http://www.minneapolismn.gov/police/policy/mpdpolicy_5-300_5-300
https://khn.org/news/police-use-rubber-bullets-on-protesters-that-can-kill-blind-or-maim-for-life/
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and plastic bullets. Of these people, approximately 3% died as a result of their 

injuries and 15% suffered a permanent disability. "We find that these projectiles 

have caused significant morbidity and mortality... much of it from penetrative 

injuries and head, neck and torso trauma," report the study authors. "Given their 

inherent inaccuracy, potential for misuse and associated health consequences of 

severe injury, disability and death, KIPs do not appear to be appropriate weapons 

for use in crowd-control settings." 

The United Nations has also issued guidance on the use of less-lethal weapons, 

stating, "They should be used only in direct fire with the aim of striking the lower 

abdomen or legs of a violent individual." The original idea was to aim these 

weapons at the ground so they bounce up and impact in the leg or thigh. "When 

used as designed, they should not cause deep or permanent injury," says Dr 

Goodloe. However, we're seeing them ricochet in unpredictable ways, especially 

if the surface ground is uneven." And from the reported injuries sustained by so 

many, it is clear that more work needs to be done. These rubber bullets are 

reportedly being fired in close-quarters, aimed in such a way where they strike 

the head, neck or chest. And despite their toy-like names, all these weapons can 

often permanently maim, and in some cases, kill. Since the George Floyd 

protests, media outlets have been awash with graphic images of injuries from 

rubber bullets and less-lethal rounds. 

Rubber bullets and health effects 

Just like in Uganda where rubber bullets under the general belief that they are 

most likely not to cause fatal or grievous injuries, in the US, recent reports show 

that many people the injuries maybe be more dangerous which has brought the 

material under question as to whether rubber bullets are actually rubber. Amid 

the wake of protests demanding justice of George Floyd’s death, police across 
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employed a number of violent tactics to quell otherwise peaceful demonstrations, 

including shooting rubber bullets at protesters.  

While rubber bullets are considered a safer alternative to actual bullets, they’re 

not harmless. They can be the size of your palm; they’re not actually made of 

rubber; despite their categorization as ‘non-lethal weapon’, in some instances 

they can cause death.  

 

Minor wounds 

If a rubber bullets fail to fully penetrate your skin, it may cause minor wounds 

like, 

 Bruises. Due to the size and force of rubber bullets, they can bruise the 

skin or muscle. 

 Broken skin. A rubber bullet can break your skin and create an open 

wound, like a minor cut or abrasion.  

Moderate wounds 

Rubber bullets might cause moderate wounds like, 

 Sprains.  A sprain can occur if a rubber bullet hits one of your ligaments.  

 Cuts or lacerations. A rubber bullet may puncture your skin without going 

too dep. Still, these can cause an open wound that requires stitches. 

Severe wounds 

According to American civil liberties union (ACLU), about 70 percent of people 

injured have severe wounds that need medical attention. 

 Fractures  

 Eye injuries, your head and eyes are susceptible to rubber bullets injuries. 

Also the bones in this area may get injured.  
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 Blindness. If a KIP711 hits the eyes, its will damage your eyeball and 

surrounding structure. According to the ACLU, about 84 percent of eye 

injuries cause permanent vision loss.  

 Brain injury. Brain damage can occur if a rubber bullet enters your brain 

through an eye socket or scalp. 

 Nerve and muscle injuries. Both superficial and cuts can damage nerves 

or muscle. In severe cases, it may require amputation. 

 Organ injuries. Rubber bullets can cause internal bleeding or organ 

damage, even if the bullets don’t break your skin. They can injure organs 

like the skin, lungs, spleen, kidney, and liver. 

All these injuries mentioned and not, have been witnessed in Uganda especially 

in active demonstrations where on various occasions, civilians have been 

severely wounded and some have died. In the concluded November712 elections, 

many of the opposition candidate (Bobi wine) supporters were caught in crossfire 

of live and rubber bullets fired by the police. 

Rubber bullets are not actually rubber. 

Rubber bullets, is a bit of a misnomer. In actuality, they often feature a metal 

core or components with a thin polymer coating, and some are made entirely of 

hardened foam or plastic. While it’s unclear how often police deploy them — 

per NBC News, police are not required to document when they use rubber bullets 

— they’re considered a standard crowd-control weapon, intended to be shot at a 

person’s lower extremities or the ground. They’re also significantly larger than 

the average bullet. How will the health issues caused by these bullets be 

                                                           
711 Kinetic impact projectiles (they’re small, solid objects that are shot from guns or launchers. 

Law enforcement and military use ‘KIP’ to control crowds, often during public demonstrations. 

712 November 2020 

https://www.wusa9.com/article/news/verify/rubber-bullets-metal-inside-less-lethal/507-29f5e59b-d61e-4e2c-994f-c48eff317b1c
https://www.wusa9.com/article/news/verify/rubber-bullets-metal-inside-less-lethal/507-29f5e59b-d61e-4e2c-994f-c48eff317b1c
https://www.nbcnews.com/health/health-news/what-are-rubber-bullets-weapons-used-george-floyd-protesters-can-n1223581
https://www.popsci.com/story/health/rubber-bullets-safety-protection/
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accounted for or even traced is the question we should be asking now. If the 

police are not required to document their use of rubber bullets, and yet there are 

growing effects, how will studies be conducted and effective recommendations 

made? 

 

WATER CANNONS AS A TOOL TO CONTROL RIOTS AND 

DEMONSTRATIONS 

Water cannons are a device that shoots a high-velocity stream of water. 

Typically, water cannon can deliver a large volume of water, often over dozens 

of meters. They are used in firefighting, large vehicle washing, riot control. The 

first truck-mounted water cannon was used for riot control in Germany in the 

beginning of the 1930s. Water cannons are water hoses either connected to in-

ground water supplies or mobile bladders (often on trucks). They propel streams 

of high-pressure water aimed at pushing back crowds or low-pressure streams 

intended to douse. Modern water cannons can have flow rates of up to 20 liters 

of water per second, and can stream water 67 meters away. Different agents may 

be mixed into water cannons to create secondary impacts: colored dyes, 

malodorous chemicals and invisible UV markers are used as means of collective 

punishment or for the purpose of later identifying and arresting protesters. 

The most modern versions do not expose the operator to the riot, and are 

controlled remotely from within the vehicle by a joystick. The Austrian-built 

WaWe713 10.000 by Rosen Bauer used by German police can carry 10,000 litres 

(2,200 imp gal) of water, which can deploy water in all directions via three 

cannons, all of which are remotely controlled from inside the vehicle by a 

joystick. The vehicle has two forward cannons with a delivery rate of 20 litres 

per second (260 imp gal/min), and one rear cannon with a delivery rate of 15 

                                                           
713 Another kind or brand of water cannon made in Austria 
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litres per second (200 imp gal/min). Water cannons designed for riot control are 

still made in the United States and the United Kingdom, but most products are 

exported, particularly to Africa and parts of Asia such as Indonesia. 

They come in varieties but the most populous ones are those dyed with colors, 

pink, blue, purple, and many more. The famous 1989 purple rain protest in Cape 

Town. These dyed water cannons are used by the police to humiliate protesters 

and also to make it easy for them to track down those involved.   

Safety 

Use of water cannon in riot control contexts can lead to injury or death, which 

among other incidents a female protester was slammed into the concrete by a 

police water cannon during an anti-lockdown protest (28 Jan 2021) · these and 

others happen and continue happing but even years back water cannons have 

posed a serious threat. 

With fatalities recorded in Indonesia (in 1996, when the cannon's payload 

contained ammonia), Zimbabwe (in 2007, when the use of cannons on a peaceful 

crowd caused panic),turkey (in 2013, when the payload was laced with "liquid 

teargas"), Ukraine (in 2014, with the death of activist and businessman Bogdan 

Kalynyak, reportedly catching pneumonia after being sprayed by a water cannon 

in freezing temperatures) and south Korea (in 2016, when a 68-year-old farmer 

died after injuries sustained by a water cannon the previous year). Water cannons 

in use during the 1960s, which were generally adapted fire trucks, would knock 

protesters down and on occasion, tear their clothes. 

On 30 September 2010, during a protest demonstration against the Stuttgart 21 

project714 in Germany, a demonstrator was hit in the face by water 

                                                           
714 A railway and urban development project in Stuttgart, Germany it’s an upgraded railway and 

main line for Europe (Paris-Vienna) within the framework trans-European networks. In 

2010more than 50,000 people demonstrate against Stuttgart 21 with concerns on the projects 
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cannon. Dietrich Wagner, a retired engineer, suffered damage to his eyelids and 

retinas, resulting in near-complete loss of his eyesight. Graphic imagery was 

recorded of the event, sparking a national debate about police brutality and 

proportionality in the use of state force. 

According to a report issued in the United Kingdom, using plastic bullets instead 

of water cannons was justified because the latter "are inflexible and 

indiscriminate", although several people had previously been killed or seriously 

injured by plastic bullets. 

More health threats 

High- or low-velocity streams of water, commonly known as water cannons, are 

frequently used for dispersing crowds or limiting access to certain areas. Water 

cannons may cause hypothermia, direct trauma from the pressurized water, 

secondary injury from being knocked down or colliding with objects or injuries 

from chemicals and dyes dissolved in the water. These medical problems – along 

with practical and human rights concerns about communication, intimidation, 

indiscriminate and disproportionate use, and collective punishment – highlight 

water cannons’ potential for misuse. 

a. Hypothermia & frostbite; in colder climates, the use of water cannons 

may cause hypothermia and frostbite. 

b. Internal injuries; direct injuries may include traumatic or internal injuries 

from the force of the water stream. 

c. Falling & slipping; indirect injuries from the blunt force of water 

cannons include forced falls and slipping.  

d. Exposure to added chemicals; added chemicals may also have negative  

                                                           
effects on the environment and the costs of it. It was first brought by in the mid-1980s but is 

projected to begin in 2025 due to opposition. 

https://en.wikipedia.org/wiki/Dietrich_Wagner
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health effects. Water cannons can affect the health of individuals in a 

number of ways: Several individuals sustained facial fractures and eye 

injuries from direct trauma from water cannons. Secondary injuries 

included traumatic brain injuries, bruises, rib fractures and various 

musculoskeletal injuries, primarily from falls and trauma secondary to 

the force of the water. Malodorous chemical agents have been reported 

to cause prolonged nausea and labored breathing. 

e. Pressure, distance and duration of exposure Injuries can vary in intensity 

depending on the pressure, distance and duration of exposure, as well as 

contextual factors such as ambient temperature and wind conditions, and 

the ability of targeted people to disperse safely. 

Enforcement of existing laws 

Whereas the work of law enforcement officials is a social service of great 

importance and there is, therefore, a need to maintain and, whenever necessary, 

to improve the working conditions and status of these officials, law enforcement 

officials have a vital role in the protection of the right to life, liberty and security 

of the person, as guaranteed in the Universal Declaration of Human Rights and 

reaffirmed in the International Covenant on Civil and Political Rights. 

Article 3 of the Code of Conduct for Law Enforcement Officials provides that 

law enforcement officials may use force only when strictly necessary and to the 

extent required for the performance of their duty, but also not to be used when 

there are other non-forceful means available. It also restricts such use to where 

it is necessary to confront an imminent threat of death or serious injury or grave 

and proximate threat to life. In the case of Byarugaba v. Uganda715, police 

inspector was convicted of unlawful wounding two men who had been arrested 

                                                           
715 (1973) 1 EA 235 (CAK) 
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but uncharged, he shot them on the basis that they were attempting to escape 

from police custody even though they were unarmed and hand cuffed. Court held 

that he could have easily arrested them without use of such force and he was 

convicted. 

Section 2716 also emphasizes that nothing shall justify the use of grater force than 

was reasonable in the circumstances in which it was employed or was necessary 

for the apprehension of the offender. So the idea of necessary and proportionate 

force should be adopted to reduce on brutal police incidents. This in line with the 

provisions of the constitution, it protects the right to life, liberty, and freedom 

from torture and inhumane treatment. 717 These laws and similar ideas of police 

conduct have been here but what need be done is strict enforcement. In 1985, the 

U.S. Supreme Court's decision in Tennessee v. Garner (471 U.S. 1) placed 

restrictions police use of deadly force. The ruled that: "deadly force may not be 

used unless it is necessary to prevent the escape and the officer has probable 

cause to believe that the suspect poses a significant threat of death or serious 

physical injury to the officer or others." 

POLICY RECOMMENDATIONS 

Contextual factors must always be considered before making a decision to 

deploy water cannons, rubber bullets, teargas, peper spray and batoons, 

specifically when use is not necessary or where dispersal may not be safe. 

 

Dyes and other chemical agents are not appropriate for the purpose of safely 

managing crowds and should be prohibited. Like when the Uganda police used 

pink dyed water cannon to spray at protesters, likewise the same happened in 

                                                           
716 1950 criminal procedure code 

717 Art: 22, 23, 24 of the 1995 Uganda constitution as amended. 
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2019 to disperse and arrest opposition leader Dr. Kizza Besigye. The primary 

outcome of these additives appears to be collective punishment and humiliation, 

which are not legitimate policing tactics. 

· So the police should review regularly, for a clear understanding, powers of 

arrest and the procedures to adopt upon and following arrest, Participate in 

training to develop and maintain the necessary interpersonal skills, and 

especially skills of communication, to enable them effect arrests expertly, 

discreetly and with due respect for human dignity.  

· Where resistance is not evident, attempt calm, polite, disarming language when 

effecting an arrest, resorting to strong, authoritative tones only when necessary, 

develop or maintain the necessary technical and tactical skills to enable them 

carry out arrests expertly, discreetly and with due respect for human dignity.  

· Develop and maintain skills in the use of handcuffs and other means of restraint 

· Develop self-confidence, including through self-defense skills · Study carefully 

the chapter on the use of force, as it applies to arrests · Seek an arrest 

order/warrant whenever possible · Carry a small card in uniform, setting out the 

rights of an arrestee, and read those rights, verbatim, to the arrestee once he or 

she has been secured · Study conflict-resolution techniques, through in-service 

training or community education programs. 

Use of Force and Firearms in regards to Human Rights Standards 

Use of force everyone has the rights to life, security of the person, and freedom 

from torture and cruel, inhuman or degrading treatment and punishment 

 Non-violent means should to be attempted, first Force is to be used only 

when strictly necessary and to be used only for lawful law enforcement 

purposes  

 No exceptions or excuses should be allowed for unlawful use of force, 

 Use of force should always be proportional to lawful objectives,  
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 Restraint should be exercised in the use of force,  

 Damage and injury should be minimized, 

 a range of means for differentiated use of force is to be made available,  

 All officers to be trained in the use of the various means for differentiated 

use of force,  

 All officers should be trained in the use of non-violent means,  

 Accountability for the use of force and firearms, all incidents of the use 

of force or firearms shall be reported to and reviewed by superior 

officials-  

 Superior officials should be held responsible for the actions of police 

under their command if the superior official knew or should have known 

of abuses but failed to take concrete action. Officials who refuse unlawful 

superior orders should be given immunity and Officials who commit 

abuses of these rules should not be excused on the grounds that they were 

following superior orders 

 Permissible circumstances for the use of firearms  

 Firearms should be used only in extreme circumstances  

 Firearms should be used only in self-defense or Defence of others against 

imminent threat of death or serious injury or ° To prevent a particularly 

serious crime that involves a grave threat to life 

Civil Disorder, States of Emergency - Human Rights Standards 

All measures for the restoration of order should respect human rights and 

restoration of order should be achieved without discrimination.  

 Any limitations on rights should be only those determined by law any 

action taken and any limitations on rights should be solely for the purpose 

of securing respect for the rights and freedoms of others, and for meeting 

the just requirements of morality, public order and the general welfare  
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 Any action taken and any limitations on rights should be only those 

consistent with the requirements of a democratic society  

 No exceptions are permitted with regard to the right to life; the right to 

freedom from torture; the prohibition of slavery; the prohibition of 

imprisonment for failure to fulfil a contractual obligation; the prohibition 

on ex post facto laws; the recognition of everyone as a person before the 

law; or the right to freedom of thought, conscience and religion  

 Non-violent means should be attempted before the use of force should be 

used only when strictly necessary, Force should be used only for lawful 

law enforcement purposes Force applied should be proportional to the 

lawful law enforcement objectives  

 Every effort should be made to limit damage and injury A range of means 

for the differentiated use of force should be available  

 No unnecessary limitations on the rights to free speech, assembly, 

association or movement should be imposed  

 No limitations should be imposed on freedom of opinion The 

independent functioning of the judiciary should be maintained  

 All wounded and traumatized persons should be immediately cared for 

Similarly, the police must respond to citizen perceptions regarding the police use 

of force. We must recognize that citizen fears and perceptions of the police must 

be taken seriously and dealt with on their own terms, lest they undermine trust 

and confidence in the police. Ultimately, the greatest guarantee of citizen safety 

is a relationship with the police based on mutual trust and respect. The greatest 

guarantee of officer safety is citizen support and approval. 

Uganda’s police force must be understood in relation to the security sector more 

broadly, especially because of their interlocking and overlapping mandates. The 

military and the police have been described as ‘functionally fused’ due to rotating 
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personnel, shared training, and overlapping mandates (Kagoro 2015, 171). Over 

nearly two decades, Museveni appointed soldiers to head the police force, 

notably General Kale Kayihura, who served from 2005 until 2018. Kayihura 

joined Museveni’s Bush War in 1982 and was widely seen as Museveni’s right-

hand man. A political analyst in Kampala explained that while Kayihura led the 

police, it was difficult to know whether policy decisions came from Kayihura or 

Museveni because the line between them was ‘too thin’ (Political analyst, 

Kampala, 11 March 2015). 

During his tenure, Kayihura transformed the police into a political tool for the 

NRM regime. A veteran police officer described how Kayihura recruited party 

loyalists to the Police Force who he quickly promoted through the ranks. At the 

same time, he divided the command structure to create competing units so no 

one could become too powerful: 

When the IGP [inspector general of police Kayihura] came, he was so supportive 

of the government … [at that time] the voting in the barracks was not good [for 

the NRM]. He started transforming it. He has created all those directorates and 

departments for his own interests. That’s where he can put his boys. There can 

even be counter groups to other traditional departments. He started 

transforming it, one, by massive recruitment of officers … And then after 

massively recruiting them, bringing them up and putting them in the command 

structure. And then now splitting the departments to have specific departments 

which are for regime sustenance. You know? Very strong! You come out for a 

demonstration, they are there! They want you from court, they are there. With 

an AK-47 and no uniform. 

(Veteran police officer, 29 January 2018) 

The veteran police officer noted that Kayihura’s police were used to suppress the 

public, at demonstrations and in court. They were heavily armed even while 

https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-bibliography-1#oso-9780198856474-bibliography-1-bibItem-162
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wearing civilian clothes, highlighting that when they acted outside of their 

mandate as police, it was difficult to hold them accountable. He went on to 

explain that many of Uganda’s police admire the military and see it as a mark of 

pride to be mistaken for a soldier: 

In Uganda, it is very prestigious [for a police officer] to be mistaken to be a 

soldier. [When community members say] ‘That policeman seems to be a solider’, 

it is pride! The young generation likes it. They don’t want to be honourable civil 

police officers. Officers shoot to kill—we [police] kill, but it should be the last 

resort. But for them [the new generation], they want it. (Veteran police officer, 

29 January 2018) 

An NGO employee based in Gulu asserted that it is often impossible to tell the 

difference between police officers and soldiers since they don each other’s 

uniforms interchangeably. The fact that ordinary citizens are at times integrated 

into elite units—and that officers at times wear civilian dress—further 

perpetuates confusion. Members of both institutions also receive similar military 

training (Kagoro 2015, 170–82). 

Militarization extends to society, further blurring lines about who can deploy 

state violence and under what circumstances, while foregrounding the state’s 

coercive resources. For example, the stated aim of Uganda’s flagship military 

training programme for civilians—chaka mchaka—is to ‘demystify the gun’. 

Verma explains how this reinforced public perceptions of the state’s monopoly 

on the use of armed force: 

the gun was ‘demystified’ and ‘democratized’ in language, but in practice it was 

definitely still not for everybody to use, just as its alleged mystery might not be 

equally mysterious to all … [G]un in hand (and with us), you may be ‘inside’, 

you may be safe from fear. A move towards the right end of the gun barrel so as 

to not remain ‘target’(Verma 2012, 117) 

https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-bibliography-1#oso-9780198856474-bibliography-1-bibItem-162
https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-bibliography-1#oso-9780198856474-bibliography-1-bibItem-176
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In 1996, the interim electoral commission suspended chaka mchaka in response 

to international concerns that the programme was a tool for indoctrinating the 

public to support the NRM. However, Museveni later reinstated the programme 

as a part of a strategy to ‘consolidate stability’ in Uganda. Chaka mchaka took 

on an ‘increasingly compulsory character’ and was used to help mobilize support 

for the NRM before the 2001 elections, particularly in the southern and western 

parts of the country (Verma 2012, 63–4). In 2007, after members of parliament 

went on a five-day retreat where they donned fatigues and participated in drills, 

a law to make military training compulsory for all able-bodied civilians was 

proposed (The Monitor 2007).3 In a context where citizens can be mobilized as 

militia to protect the state against threats—and any political challenge can be 

justified as such—military training takes on a particularly powerful role in 

shaping citizens’ perceptions of their identity in relation to the state. 

Political power in Uganda is fused with militarism, something Kagoro has called 

a ‘warriorised field of power’ (2015, 123).4 In my interviews, opposition 

politicians spoke positively about military training for civilians and politicians, 

explaining that it instills discipline and order in society. Government 

spokespeople also suggested in general terms that chaka mchaka training and the 

more recent Crime Preventer programme would make civilians more 

employable, giving them access to government jobs (Verma 2012, 5; 

Kagoro 2015, 203). Such promises further contribute to the symbolic and 

material value of militarism. Today, the perceived link between the military, the 

regime, and the state is strong enough that even wearing military boots signals 

allegiance to the NRM and links to state power. 

‘The Multiplicity of Things’ and the Creation of ‘Total Confusion’ 

Under Museveni’s rule, the security sector has become increasingly fragmented 

and complex, in large part through the formation of new units and sub-units 

https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-bibliography-1#oso-9780198856474-bibliography-1-bibItem-176
https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-bibliography-1#oso-9780198856474-bibliography-1-bibItem-296
https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-chapter-4#oso-9780198856474-chapter-4-note-3
https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-chapter-4#oso-9780198856474-chapter-4-note-4
https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-bibliography-1#oso-9780198856474-bibliography-1-bibItem-176
https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-bibliography-1#oso-9780198856474-bibliography-1-bibItem-162
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within the Uganda Police Force, as well as the creation of parallel and auxiliary 

forces that are assigned overlapping and contradictory mandates.5 Moses Khisa 

(2013) notes the many parallel security agencies—by his count, 14 different 

security agencies and 13 discrete auxiliary forces. These do not include the 

Police Field Force, an elite unit within the police force intended to ‘enhance the 

overall defence capabilities of Uganda’ (Statehouse of Uganda 2014) or the 

Crime Preventer programme, which was initially a community policing initiative 

and later brought under the ambit of the military as a reserve force 

(Kasasira 2018; Statehouse of Uganda 2016). 

In practice, many groups have similar roles and responsibilities, and their 

personnel are frequently reshuffled. Many have commented that there is little 

if any meaningful difference among various security actors. One local politician 

who worked closely with the community policing programme in Gulu explained, 

‘The government has brought all these [auxiliary forces] to confuse the 

community. Sometimes these people [e.g. crime preventers, police, and civilian 

militias] work in parallel. You don’t understand who is who’ (Local politician, 

Gulu, 16 September 2015). Another retired cabinet member explained: 

It is there in the system to undermine people. Let me tell you: our president 

doesn’t trust anybody. When we were ministers in the cabinet, we would have 

parallel ministers. There is minister of justice—boys inside there responsible for 

each aspect—each area or field. So, because of lack of trust [by Museveni], you 

have to have different people here and there, here and there. It is all to undermine 

people. Our government is not about people, it’s about sustainability in power 

… There are multiple centres of power. The military is fighting with police. There 

is no central authority. 

(Retired cabinet member, Kampala, 9 February 2018) 

https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-chapter-4#oso-9780198856474-chapter-4-note-5
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Many of my respondents expressed the view that fragmentation is intended to 

prevent any one actor or institution from gaining too much power. Multiplication 

of duties means that no individual is indispensable. A former government 

commissioner explained: 

I think that’s why government has survived for long. You create different units 

which bring in different information and so on, so you don’t have all your power 

in one unit. If that one unit collapses, then you are finished. If you have different 

systems then you can play them off each other—that one is telling you that, the 

other [is telling you] another thing. 

(Former government commissioner, Mbarara, 18 January 2018) 

Kayihura exemplified this strategy in his work as IGP. The Observer newspaper 

reported that ‘If he fell out with a particular director … Kayihura would create a 

parallel department … Kayihura’s almost weekly reshuffles and deployments of 

officers also injected a heavy dose of confusion in the force’ (Mukasa 2018). The 

complexity of these networks makes it difficult for ordinary citizens to know 

who is who and who is responsible for what. Moreover, different units inform on 

one another, as well as on the population, creating widespread suspicion that 

weakens social and political relations. 

Further confusion arises when one branch of government supersedes another. 

For example, in 2005, a paramilitary force dubbed the ‘Black Mambas’ waited 

outside the High Court in Kampala to detain 14 members of the political 

opposition who had just received bail (Ross 2005). In response, the head of the 

high court, Judge James Ogoola, exclaimed, ‘The court witnessed the most naked 

and grotesque violation of the twin doctrines, rule of law and the independence of 

the judiciary’ (Vasagar 2005). The identity of the men—who wore black T-

shirts—was unclear. While the army claimed they were part of the anti-terrorism 

unit, the same men were reportedly seen the following day at court wearing 

https://oxford.universitypressscholarship.com/view/10.1093/oso/9780198856474.001.0001/oso-9780198856474-bibliography-1#oso-9780198856474-bibliography-1-bibItem-211
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police uniforms (Ross 2005). While it appears that significant acts of violence 

conducted in public view must be backed by the regime, the mixing of military 

and civilian symbols creates doubt. When such operatives wear police uniforms 

and use legal doctrine to justify their activities, it shows that the regime can also 

stretch the law to disguise exceptional violence. When dressed in civilian attire, 

such operatives demonstrate the regime’s ability to deny its responsibility, and 

also foster the perception that anyone could be a part of these operations. 

Ambiguity between Lawful and Exceptional Violence 

Police violence often exceeds the law; however, the regime has also used the law 

to justify its interventions. In 2013, the government passed the Public Order 

Management Act (POMA), which prohibits gatherings without notifying the 

police at least three but no more than 15 days beforehand. Before, during, and 

after the 2016 elections, the police used POMA to justify the violent dispersal of 

events organized by opposition political parties, as well as the arrest and 

detention of participants. Political candidates are also required by law to travel 

with a police convoy, nominally for their own protection. Heavy-handed 

responses are both common and plausibly legal in such scenarios.6 The police 

often use live or rubber bullets to disperse riots, protests, or crowds. In 2017–18, 

the Uganda Police Force budgeted 44 billion shillings for purchasing tear gas out 

of an annual budget of 505 billion shillings (Tajuba 2017). 

These laws are frequently enforced against Museveni’s political opponents. 

Museveni’s long-time rival, Kizza Besigye, has been charged with treason and 

rape; he has been tear-gassed, beaten, and held under house arrest. When former 

prime minister and long-time NRM loyalist Amama Mbabazi challenged 

Museveni in 2016 presidential elections, he became the focus of the police. 

Moses Khisa explains that when Mbabazi was due to address a series of 

consultative meetings on 10 July, there was massive police and military 
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deployment. There were reports of intimidation and threats against those 

involved in organizing the meetings and owners of booked meeting-venues, 

including hotels. For example, the manager of Mbale Resort Hotel, Isaiah 

Weboya, told the Daily Monitor newspaper that ‘he would not host Mr. Mbabazi 

because he feared for both his own security and that of his job’. 

(Khisa 2016, 737) 

Mbabazi was detained and charged with ‘disobeying lawful orders’ and warned 

that because his party (at that time, still the NRM) had not endorsed him, his 

consultations would be ‘deemed illegal meetings’. Supporters were allegedly 

harassed and arrested across the country; Mbabazi’s financial assets were 

reportedly frozen and his potential funders in the business community were 

intimidated (Khisa 2016, 737–8). 

Kayihura’s removal from the police force also exemplifies how the regime 

alternately uses law and exception to govern. During my fieldwork in January 

and February 2018, respondents across Uganda widely agreed that Kayihura was 

the second most powerful person in the country after the president. However, on 

4th March 2018, Museveni dismissed Kayihura.7 Shortly thereafter, the former 

IGP was arrested, and in 2019, the US government placed sanctions on Kayihura 

for ‘serious human rights abuses and corruption’ (The Independent 2019). 

Though Kayihura had run the police force for over a decade, his firing and 

replacement with his deputy met little resistance. Protests in his home district of 

Kisoro were shut down under the banner of POMA, a policy that Kayihura 

himself had reportedly devised (Muhereza 2018). The district RDC defended the 

use of POMA, saying: ‘Police were right to foil the planned demonstrations in 

Kisoro Town because the organisers did not seek permission as required by the 

law. People should keep calm as government sorts out Kayihura’s issues. Any 

person holding any illegal assembly, meeting or demonstration shall be arrested 
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and charged’ (Muhereza 2018) Crime Preventers, a programme often viewed as 

Kayihura’s pet project was declared an auxiliary force of the UPDF 

(Kasasira 2018). Rumours circulated that Kayihura would be tried in military 

court for unsolved assassinations, as well as violence previously attributed to the 

ADF rebel group and criminality in the police force. Opposition political leader 

Kizza Besigye tweeted in response to Kayihura’s arrest: ‘When you allow to be 

a tool and prove to be a good one, you’ll be used most, wear out fast, have no 

more use and be disposed of’ (Waswa 2018). Kisoro’s district chairman noted 

that much of the intimidation and coercion that the police carried out under 

Kayihura’s tenure directly benefited Museveni’s regime: 

The NRM government should instead be rewarding Gen Kayihura because he 

protected it from the Walk-to-Work demonstrations that had threatened 

it, especially in Kampala. In October last year, President Museveni thanked Gen 

Kayihura for his exemplary leadership and few months later, dropped him from 

the job of IGP. Now he is being detained and embarrassed. 

(Muhereza 2018) 

Kisoro’s district secretary for health echoed this: ‘He could have done wrong 

while executing his duties as IGP as he protected the government but it is a shame 

that the very system he was serving and protecting is the one that is now 

embarrassing him’ (Muhereza 2018). From the perspective of the public, the 

police are subject to similarly shifting rules, harsh sanctions, and intrigue. Even 

powerful men such as Mbabazi and Kayihura could not prevent their own tools 

of manipulation and oppression from being turned against them. Using arbitrary 

power under the guise of legal procedure, and doing so to elites as well as to 

ordinary citizens, makes it difficult to challenge punishments and to determine 

the extent to which the system is personalized. The rules thus remain constantly 

open to change and, at the same time, can be ruthlessly applied and enforced. 
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Spectacular and Unexplained Acts of Violence 

The unexpected demise of elites, including suspected assassinations of high-

ranking government officials, is framed in popular discourse as examples of the 

state’s capacity to reach citizens anywhere and to kill with impunity. For 

example, in 2012 Cerinah Nebanda, a woman MP, died unexpectedly at the age 

of 24 after repeatedly critiquing the NRM government and the president himself 

(Epstein 2014a). In 2015, General Aronda Nyakairima died on an overnight 

flight from South Korea to Dubai and was rumoured to have opposed a secret 

plan, dubbed the ‘Muhoozi Project’, to instate Museveni’s son as his successor 

(Butagira and Tumwine 2015). Another general, David Sejusa (also known as 

Tinyefuza), who played an instrumental role fighting for the government in the 

LRA conflict, fled to the United Kingdom in 2013, allegedly because he had 

learned of his planned assassination as a part of the Muhoozi Project. Helen 

Epstein interviewed Sejusa and other Ugandan elites and reported: 

More than a dozen of Museveni’s critics had perished in mysterious car crashes 

or after sudden unexplained illnesses in recent years. They included senior army 

officers whom he suspected of plotting a coup, opposition party agents, and an 

attorney general who was trying to block Museveni’s campaign to eliminate 

presidential term limits. In Kampala, terrified MPs told me that they avoided 

driving after dark and establishing routines like going to a certain bar after work. 

In restaurants, they ate only from buffets, and never ordered from the 

kitchen.(Epstein 2014b) 

District- and national-level politicians whom I interviewed expressed similar 

fears. Widely discussed was the case of the assistant IGP, Felix Kaweesi, who 

was gunned down in 2017 in broad daylight outside his Kampala home. Many 

speculated that his murder was an inside job because of its brazen nature, the 

weapons used, and infighting in the police force and among various branches of 
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security. Along with photos of the president and the IGP, I sometimes saw 

Kaweesi’s picture hanging in police offices. I asked a veteran police officer why 

he had put up Kaweesi’s photo. He said that Kaweesi had risen quickly through 

the ranks, reflecting a shift in the Ugandan police toward tribalism and 

politicization, and went on to discuss the nature of power in the Uganda Police 

Force. 

 

[What does it make you think of when you see Kaweesi’s photo hanging in your 

office?] What makes him rise, what makes him die like that? What makes him so 

powerful? … Competence is got through training. I felt he rose so fast, he took 

it for granted that since the bosses admired him, he was competent. He was 

bathing in that, basking in that love and favour, and that illusion that your high 

rank means you are so strong and so big. An assassin takes the best to intimidate 

the rest. 

(Veteran police officer, 29 January 2018) 

The police officer notes that Kaweesi’s authority came from his connections and 

that, for many, his murder was interpreted as a reminder of the secret webs of 

power in the police force and the government. The obvious reality that the 

regime’s access to violence dwarfs that of other actors causes citizens to self-

police and make conservative calculations about challenging the regime. As a 

local authority in Mbarara explained: 

Ordinarily, the political elites should provide leadership to the masses in terms 

of what society can aspire to, what they should be involved in on the ground. But 

… the political elite has been silenced so they don’t provide necessary political 

leadership. Even when they are called upon to participate [in political processes], 

it is only in support of what Museveni wants … 
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[Does this impact ordinary people?] I’ll cite you an example—if so-and-so [an 

important person] is afraid of doing this, who am I? What can I do? Even if they 

were to say the right thing or act the right way, there is no cover of justice. If I 

do the right thing, and am arrested, seeking justice will be a nightmare. The 

[government’s] ears, as I mentioned earlier on, is the person next to you, whose 

political inclination you don’t know, and what it is now or what it will be 

tomorrow. So you play safe by saying nothing and doing nothing about it. 

(Religious leader, Mbarara, 15 January 2018) 

These examples show how fear of exceptional violence, both reflected in and 

exacerbated by rumours, permeates the political environment. Unexpected 

and unsolved deaths have two sides. On one hand, citizens broadly imagine that 

the regime has approved or directed them, and they attribute sovereign violence 

and a will to kill with impunity to state leadership. On the other hand, the 

possibility that these murders are perpetrated by high-level gangs or anti-state 

interests further justifies the regime’s aggressive stance on criminals, rebels, and 

other non-state violent actors. 

While violence against elites shapes citizens’ imaginations of the regime and 

offers evidence that the state can act with unaccountable force even against the 

rich and powerful, there are also many instances in which ordinary citizens 

experience state violence directly. Action is rarely taken against state actors who 

permit or instigate violence against citizens. When state actors are held 

accountable, their punishment is rarely as extreme as the dismissal of Kayihura—

rather; errant officials are more often reprimanded and reposted to remote areas 

of the country as a form of punishment. The following case study examines the 

coercive power of the police in the context of political jockeying between a 

democratically elected district chairman (LC5) and a presidentially appointed 

RDC. The police arrested a young man, reportedly for property damage, and 
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refused to release him unless his family paid a substantial bribe. His subsequent 

death in police custody highlights the coercive nature of his arrest and detention. 

The case reveals the complex dynamics between the involved authorities and 

how their comparative access to state violence foregrounds their different 

sources of power. 

Ugandan police are using teargas, rubber bullets, and brutality to obstruct 

political meetings and rallies. With elections scheduled for early 2016, the 

government should condemn police interference with peaceful opposition rallies 

and publish guidelines on police use of teargas that comply with international 

standards.  

In two recent examples of the abusive and unlawful response to opposition 

gatherings, on September 9 and 10, 2015, police in the towns of Soroti and Jinja, 

eastern Uganda, fired teargas to disperse people who had gathered to hear 

opposition candidate Amama Mbabazi, even though there had been no disorder 

or violence. In some instances, police fired teargas canisters directly at 

individuals, turning the canisters into projectiles that caused injury, in addition 

to the harmful effects of teargas on the skin, eyes, and breathing. In Jinja, police 

lobbed teargas canisters into the grounds of a primary school, harming children. 

Ugandans have the right to gather and hear information, never more so when an 

election is coming up. The reckless use of teargas is injuring people and 

jeopardizing a free and fair democratic atmosphere for campaigns. 

Maria Burnett 

Senior Africa Researcher 

Ugandan police response to opposition gatherings has been a source of serious 

human rights violations in recent years. Opposition rallies and meetings have 

been met with police teargas numerous times and the recent events in eastern 

https://www.hrw.org/africa/uganda
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CB0QtwIwAGoVChMI3pXQm6XHyAIVBhs-Ch3BUw7k&url=http%3A%2F%2Fwww.youtube.com%2Fwatch%3Fv%3DVUL6D-UbyVE&usg=AFQjCNG5ZiX5ndg1LGwTgXO_ar8SMhZkSw&sig2=BZnvB59GGEyoE_y1RgggMQ&bvm=bv.105039540,d.cWw
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CB0QtwIwAGoVChMI3pXQm6XHyAIVBhs-Ch3BUw7k&url=http%3A%2F%2Fwww.youtube.com%2Fwatch%3Fv%3DVUL6D-UbyVE&usg=AFQjCNG5ZiX5ndg1LGwTgXO_ar8SMhZkSw&sig2=BZnvB59GGEyoE_y1RgggMQ&bvm=bv.105039540,d.cWw
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Uganda are only the latest example, Human Rights Watch said. Shortly after 

Mbabazi’s September rallies, Human Rights Watch interviewed 40 people in 

eastern Uganda, including journalists, victims, witnesses, and opposition 

organizers, about the events and police response. 

Presidential and parliamentary elections are set for early 2016, in what will be 

President Yoweri Museveni’s 30th year in office. Mbabazi, his long-time ally 

and former prime minister, has broken with the ruling party to run against 

Museveni. Another opposition presidential aspirant, Kizza Besigye, has been 

arrested numerous times, most recently on October 15, for allegedly seeking to 

hold public rallies. The official presidential campaigns are to begin on November 

9.  

In interviews about the September rallies, witnesses from each location told 

Human Rights Watch that the gatherings were generally peaceful and had barely 

begun when police arrived and released teargas. In some cases, the candidate had 

not yet arrived. Dozens of people said they were injured or felt ill from the 

teargas, and some were injured by rubber bullets and police beatings. 

Teachers at the Main Street Primary School in Jinja reported that police fired 

three canisters of teargas into the school grounds, stinging the young students’ 

eyes and faces. “Hospitals and schools aren’t supposed to be attacked,” a teacher 

said. “They’re children, innocent kids. They’re not supposed to be attacked.”  

A restaurant worker in Jinja’s Kazimingi Industrial Park told Human Rights 

Watch that her three-year-old daughter had lost consciousness after inhaling 

large amounts of teargas. The mother rushed her child to medical officers who 

confirmed that her daughter was suffering from the effects of teargas.  

At a rally on September 9 in Soroti sports grounds, police in riot gear used teargas 

and shot rubber bullets at civilians. Several witnesses said the police gave no 

warning and there had been no disorder before police arrival. The police fired 

http://www.theguardian.com/world/2015/oct/15/uganda-opposition-leader-besigye-house-arrest-stop-rallies
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teargas canisters under an NTV news vehicle, forcing journalists to take cover 

inside. Some people at the rally eventually threw stones and unexploded teargas 

canisters toward police. 

 

Human Rights Watch spoke to eight journalists who were injured while covering 

the events. The injuries included contusions, and in one case a rubber bullet 

wound. Journalists also had difficulty breathing due to the teargas. One print 

journalist said that as he left for his office to write his news story about the day’s 

events, two police officers openly threatened him, with one officer pointing his 

teargas gun directly at the journalist until he fled.  

In 2009 and 2011, police used live ammunition to disperse people at several 

opposition gatherings, as well as at rallies and demonstrations against 

government actions, killing at least 49 bystanders and protesters. 

In early 2014, a coalition of opposition and non-governmental organizations 

began a countrywide campaign called “Free and Fair Elections Now!” about the 

importance of electoral reforms. In Mbale on March 22, 2014, and in Soroti on 

the following day, police used teargas to forcibly disperse people peacefully 

gathered to listen to opposition politicians from several parties. According to the 

United States State Department, several people were injured when police used 

teargas in Mbale. 

 

Ugandan police use several justifications for forcibly dispersing people at 

opposition gatherings, citing violations of various laws as a basis to use teargas 

and unleash violence. The Public Order Management Act (POMA), passed in 

August 2013, grants the Inspector General of Police wide discretion to permit or 

disallow public meetings. Opposition leadership argues that police routinely do 

not respond when they are notified or deny opposition requests to hold 

https://www.hrw.org/news/2009/10/01/uganda-investigate-use-lethal-force-during-riots
https://www.hrw.org/news/2011/05/08/uganda-launch-independent-inquiry-killings
http://www.monitor.co.ug/News/National/Police-block-opposition-rally-on-electoral-reforms-rally/-/688334/2255132/-/fqj30y/-/index.html
http://www.state.gov/documents/organization/236630.pdf
http://www.refworld.org/pdfid/5200a77c4.pdf
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gatherings. In some instances, opposition organizers have been told on the day 

of the event that the site is no longer available. 

 

The Electoral Commission stated in September that political rallies are currently 

unlawful because the campaign has not officially started in accordance with the 

Presidential Elections Act. The Commission argued that “[s]ome aspirants are 

turning consultative meetings into open campaigns and rallies contrary to the 

law.” However, Museveni routinely speaks and attends public events and 

communicates with voters about his political intentions. As one journalist noted, 

“There is selective application of POMA. When it is [the ruling party] nobody 

bothers to notify police.” 

 

Under the African Charter on Human and People’s Rights, to which Uganda is a 

party, every potential voter in Uganda is guaranteed “the right to receive 

information.” Similarly, the International Covenant on Civil and Political Rights 

(ICCPR) cites “the freedom to seek, receive and impart information and ideas of 

all kinds.” Police actions in the context of these public gatherings violate the 

right to free assembly and right to free expression, denying opposition political 

groups and potential voters the ability to communicate on a range of issues, 

Human Rights Watch said.  

Under international law, the freedom to take part in a peaceful assembly is of 

such importance that an unlawful but peaceful situation does not justify an 

infringement of freedom of assembly. In instances in which there are no acts of 

violence, public authorities should show tolerance toward peaceful gatherings 

for freedom of assembly to have real meaning.  

Both the African Charter (article 11), and the ICCPR (article 21) provide that no 

restrictions can be placed on freedom of assembly other than those imposed in 

http://www.ec.or.ug/index.php/media-centre/publications/press-releases-1/100-press-statement-clarification-on-consultative-meetings-12-09-2015/file
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conformity with the law and that are necessary in a democratic society in the 

interests of national security or public safety, the protection of public health or 

morals, or the protection of the rights and freedoms of others. Any general 

prohibition on political rallies taking place except during a very short period set 

by the authorities does not meet the necessary standards and is incompatible with 

freedom of assembly. 

 

As a riot-control method, teargas should be used only when necessary as a 

proportionate response to quell violence. It should not be used in a confined 

space, and canisters should not be fired directly at any individual, and never at 

close range. International guidelines, such as the United Nations Principles on 

the Use of Force and Firearms, stipulate that the police are expected to use 

discretion in crowd control tactics to ensure a proportionate response to any 

threat of violence, and to avoid exacerbating the situation. 

The Ugandan Police Force should draw up guidelines on the use of teargas, 

Human Rights Watch said. The guidelines should be unambiguous that teargas 

may not be used simply because police deem a gathering unlawful, including 

when police believe organizers have failed to comply with the Public Order 

Management Act’s requirements regardingpolicenotificationorpermission. 

Uganda’s key development partners, such as the US, UK, the European Union, 

and Ireland – some of whom have directly supported public order management 

and community policing programs in recent years – should publicly support a 

call for guidelines on the use of teargas in compliance with international law. 

They should also publicly call for police to respect freedoms of assembly and 

expression throughout this time. 

“Police should be protecting the right of all Ugandans to hear and debate a variety 

of issues as the 2016 election looms, no matter the political inclinations of the 
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gathering,” Burnett said. “Instead they are unlawfully interfering with basic 

freedoms through the reckless use of teargas, damaging the outlook for a free 

and fair election in a few months.” 

 

THE PUBLIC ORDER MANAGEMENT ACT (POMA) AS AN 

UMBRELLA FOR POLICE BRUTALITY. 

In 2013, the Parliament of Uganda passed the Public Order Management Act 

(2013) (POMA) to give full effect to the realisation of the exercise of the 

fundamental right to assembly granted by the constitution. The law was passed 

with three objectives:  

 To provide for the regulation of public meetings;  

 To provide for the duties and responsibilities of the police, organisers and 

participants in public meetings; and  

 To prescribe measures for safeguarding public order and for any other 

related matters. Debating and passing the law was a contentious matter. 

First, there was fear and concern, especially among human rights groups 

and the opposition political parties, that the law was passed in an effort 

to curtail civil and political liberties under a multiparty political 

dispensation.  

 

Second, the law was seen as an attempt by the executive to reverse a court ruling 

in the Muwanga Kivumbi vs Attorney General in Constitutional Petition No. 9 in 

which Muwanga Kivumbi challenged the constitutionality of section 32 (2) of 

the Police Act which conferred powers on the police to regulate assemblies and 

processions. Section 32, sub-section 2 of the Police Act provided that if the 

Inspector General of Police (IGP) has reasonable grounds to believe that any 

intended assembly or procession is likely to cause a breach of the peace, the IGP 
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may, by notice in writing to the person responsible for convening the assembly 

or forming the procession, prohibit the convening of the assembly or forming of 

the procession.  Court nullified this sub-section on grounds that it gave the IGP 

wide powers which could be abused to arbitrarily deny the right of assembly. 

Since its enactment, POMA has remained a contentious piece of legislation in 

Uganda’s transition to a functioning multiparty political system.  While some 

activities have been held and facilitated under POMA, many other activities of 

the opposition political parties have been blocked or dispersed by the police. In 

the face of the increasing demand by the political parties to exercise their right 

to assemble, many public assemblies have been stopped or dispersed by the 

police. Confrontations between the police and political leaders over the right to 

assemble are building a culture of violence and defiance within the population. 

This trend undermines the growth of democracy and the building of strong 

institutions that empower the citizens and demand accountability.  

Public debate over dispersed assemblies has been characterised by accusations 

and counter-accusations. On the one hand, police has consistently accused the 

political parties of non-compliance with the provisions of POMA. On the other 

hand, the political parties have accused the police of acting unconstitutionally in 

blocking their activities. The police accused of acting outside the provisions of 

POMA, of misinterpretation of the law and of partisan conduct.  

 

It is, therefore, important to understand why, in some cases, the police has 

stopped or dispersed some political party assemblies and why they have 

facilitated other assemblies of the same political parties. Does the police have 

clear and objective criteria in deciding which assemblies to facilitate and which 

assemblies to block?  Has the implementation of POMA shifted in objective from 

facilitating the realisation of the right to assembly to abrogating the same rights 
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when it comes to political parties? Notwithstanding the increasingly vociferous 

political debate on the right to assemble, particularly as exercised and enjoyed 

by political parties, no systematic study has been conducted to examine the 

implementation of POMA as the enabling law. The debate on POMA has stopped 

at raising the normative aspects. Focus has been placed on whether the law 

complies with international standards and practices with regard to freedom of 

assembly. The arguments have been, and remain, that despite the right to 

assembly being recognised by the constitution, the police is fond of blocking 

opposition political parties from exercising their rights. On the other hand, 

arguments have been made that the law only requires organisers of public 

meetings to notify the police of their intention to hold public meetings. In what 

has been described as disregard of the law, the political parties have accused the 

police of assuming powers to grant permission to any person who wishes to 

exercise their right to assemble.  

 

The police have also raised concern that the opposition political parties do not 

comply with all the requirements of the law with regard to the exercise of public 

meetings. Therefore, the interpretation and application of the law has seen an 

upsurge in confrontations between the police and political parties. What has not 

been discussed are the dynamics that take place between the police and the 

political parties in the course of exercising the right to assembly. It is these 

dynamics that tend to define the interface between the police and the organisers 

of public meetings. These dynamics are not always captured in the debate on the 

right to assembly and the never-ending confrontations between the police and 

political parties. Owing to the centrality of the right to assemble in building 

democracy, there is need to go beyond the normative considerations of whether 

the law conforms to international human rights standards.  
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There is need to examine the practical exercise of the right to assemble.  

Under international and national law, states have the obligations to protect, 

respect and fulfil the right to assembly and these obligations are performed 

through the various decisions and actions on the part of the state authorities. How 

are these obligations being performed in the implementation of POMA?  

The right to assemble is a fundamental human right recognised by the Ugandan 

constitution. Article 29 (1) (d) provides that every person has the right to freedom 

to assemble and demonstrate together with others peacefully and unarmed and 

to petition.  

 

The right to assemble is described as a cornerstone of democracy because of its 

linkage to other rights such as the right to association. It gives meaning and 

operationalisation to other socio-economic and political rights. For example, the 

right to food will be demanded if people are able to assemble. The right to 

assembly gives citizens the opportunity to publicly express their grievances, to 

petition authorities, to hold governments accountable and to place demands on 

leadership. Therefore, restrictions on the right to assembly have far-reaching 

implications for strengthening democracy, and for building democratic 

institutions and a functioning multiparty political system. With the escalation of 

confrontations between the police and political parties over the exercise of the 

right to assembly, there is concern as to whether the Public Order Management 

Act (2013) is actually facilitating the exercise of the right to assembly or whether 

it is being used to muzzle critics and block political parties from organising and 

exercising their right to assemble. Through these confrontations, the right to 

assembly, as a constitutionally enshrined right, has been violated and denied in 

many instances. 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
659 

 

This year, 2021, marks eight years since the enactment of POMA. It is important 

that a study is undertaken on the implementation of POMA to establish whether 

the law is indeed facilitating the realisation and exercise of the right to assemble 

or whether it has turned out to be a law that is being used to arbitrarily deny a 

constitutionally enshrined right. Based on experience with the implementation 

of POMA, the study will inform debate on the necessary legal and political 

reforms to enhance the protection and exercise of the right to freedom of 

assembly. Furthermore, once successfully concluded, the study is expected to 

contribute to improving the working relations between the police and organisers 

of public meetings. Literature on policing and regulating public assemblies 

underscores two main theoretical understandings of the legislation of public 

order management laws. Waddington (1993) observes that the laws of public 

order management have had two versions in terms of interpretation and 

comprehension. The first interpretation, which he also calls the orthodoxy 

version, looks at public order management laws as attempts by various regimes 

to suppress any dissenting views.  

In this case, the laws are designed to provide for high-handed methods of dealing 

with public gatherings. Under this theoretical understanding, the laws on public 

order management include provisions that give excessive powers to the 

authorities to clamp down on dissenting views. This view is widespread in most 

discussions on POMA.  

According to the proponents of this view, the NRM government passed the 

POMA in an effort to circumvent a decision of the Constitutional Court that 

nullified section 32, sub- section 2 of the Police Act. They argue that many 

sections in POMA gave powers to the police, which powers have been used to 

violate and abuse people’s right to assembly. 
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The second version of public order management laws looks at the laws as geared 

towards minimising confrontations, ensuring public order and ensuring the 

facilitation of the exercise of the right to assembly. This view considers any 

policing of public order to be aimed at avoiding confrontation and violence. All 

measures and conditions imposed, as well as all engagements, are geared towards 

facilitating, protecting and upholding the right to assembly. Even where the 

police have been given powers that could potentially limit the exercise of 

people’s right to assemble, such powers have been used reservedly and as a 

matter of last resort. With this version, there is legal justification to arrest or to 

limit the exercise of the right to assembly but, in most cases, the police or 

authority limits themselves to engagement.  

This part was informed by both these interpretations of the purpose and intention 

of public order management laws. On the one hand, the law is seen as an attempt 

to curtail freedom through the various prohibitive sections of the law. On the 

other hand, the law is seen as primarily providing for the regulation of the right 

to assembly as provided for under the constitution. Evidence suggests that the 

application of a particular version has been on a case-by-case basis and depended 

on the issues and nature of engagement between the police and organisers of 

these public meetings. The strategy, approach and tactics employed by the police 

depend on the issues at stake, the perceptions of the police and organisers of 

these public meetings as well as the nature of engagement between the police 

and the organisers.  

 

The right to freedom of assembly  

According to the first thematic report of the UN Special Rapporteur on the right 

to freedom of assembly and association, an assembly is an intentional and 

temporary gathering in a private or public space for a specific purpose. The right 
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to freedom of peaceful assembly is among the most important human rights. It 

allows people to ‘gather publicly or privately and collectively express, promote, 

pursue and defend common interests.’  The freedom of assembly includes the 

right to participate in peaceful assemblies, meetings, protests, strikes, sit-ins, 

demonstrations and other temporary gatherings for a specific purpose.  

 

Theoretical and conceptual understanding of policing public assemblies 

The right to assembly is a cornerstone of democracy. It has inherent linkages to 

other human rights but mainly with the freedom of expression and association. 

These rights share a very close relationship in a democracy. Through freedom of 

assembly, citizens are able to come together and demand other rights, such as the 

right to food. With the right to assembly, citizens are able to express themselves 

and demand accountability from their leaders. This right to assembly is also 

critical in operationalizing the right to association. With the adaption of 

multiparty politics, the right to assemble extends to political parties and 

organisations. Through the exercise of the right to assemble, political parties are 

able to mobilize support for their policies as well as build political parties as 

viable and sustainable institutions. 

 

Under Ugandan law, the Constitution of Uganda, Article 29 (1) (d) guarantees 

the right to freedom to assemble and to demonstrate together with others 

peacefully and unarmed and to petition together with others. Article 43 of the 

Ugandan constitution provides the general limitation on fundamental and other 

human rights and freedoms. This article provides that in the enjoyment of the 

rights and freedoms prescribed in the constitution, no person shall prejudice the 

fundamental or other human rights and freedoms of others or the public interest.  

Therefore, in the enactment of POMA, both Article 29 (1) (d) and Article 43 
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were incorporated as the principles of the law. International law states that the 

right to peaceful assembly can only be restricted in accordance with the law and 

when it is necessary in a democratic society in the interests of, among other 

things, public order.  The African Charter of Human and Peoples’ Rights also 

states that individuals have the right to assemble freely with others, and that this 

right can only be subject to ‘necessary restrictions provided for by law.’ While 

limitations are provided for under the law, the gist of regulating fundamental 

rights is basically safeguarding the rights of individuals against arbitrary powers 

of the state. Much as the authorities have powers to enact limitations, any such 

limitations should favour citizens’ enjoyment of their fundamental rights.  

 

Given that detailed regulation of such rights cannot be assigned to the 

constitutions, states formulate interventions by enacting legislation to provide 

for and regulate fundamental freedoms. This provides for the relativity of 

constitutional protection of fundamental rights. Analysis of such regulation 

normally takes into account the content of the regulation, the manner in which 

these rights are to be exercised, and guarantees that such regulation is possible. 

On the question of content, analysis is done to establish if such laws are in 

conformity with international standards and norms. The conditions and methods 

of exercising these rights are also a critical factor for analysis. Debate on the 

regulation also seeks to establish whether the regulation of fundamental rights 

can be guaranteed under the legal frameworks. The guarantee that regulation is 

possible can be determined by the possibility of checks on the powers of the state 

to arbitrarily deny the right to assemble. The possibility of seeking redress in the 

event that rights are violated and denied must be practically feasible within the 

legal system. 
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Article 43 (1) 1995 Constitution of Uganda, Art 21 International Covenant on 

Civil and Political Rights; Article 20 Universal Declaration on Human Rights, 

and Article 11, African Charter of Human and Peoples’ Rights 

 

Challenges and Implications for Freedom of Assembly in Uganda 

When detailed regulation of the right to assemble is taking place, two critical 

factors must be taken into account. First, the regulation must ensure that state 

power is not undermined. State power is pursued through public order and 

security. Often legislation must strike a balance between guaranteeing 

fundamental rights and freedoms and preserving public order and security of the 

state. In the event that the balance cannot be established, normally the security 

of the state and public order prevail over fundamental freedoms. This is normally 

the case in the current war against terror. Various states have violated the rights 

of citizens in the name of fighting terror. The second factor that must be 

accommodated in the enactment of regulation concerning fundamental rights and 

freedoms is the fact that in the exercise of one’s rights, the rights of others must 

be protected and not interfered with. This, therefore, provides for the coexistence 

and conflict free rights among citizens.  

In the event of conflicts, the authorities must rely on objective criteria in 

guaranteeing that citizens enjoy their rights while respecting the rights of others. 

The authority should not rely on arbitrary, ideological or political interference in 

making decisions over rights. This is a key concern that has dominated events 

and policing public assemblies in many transition countries. In evaluating the 

implementation of POMA, the clash between these rights has been considered 

on several occasions.  

Several activities over the right to assemble have been blocked by the police on 

the grounds that exercising these rights could interfere with the rights of others. 
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It is, therefore, important to establish whether the police rely on clear, objective 

and transparent criteria in determining and making decisions on the right to 

assembly when it comes to political party activities and how the balance between 

the right of political parties to assemble is balanced against the rights of others 

who may not be part of their public meetings. Is there a defined criterion? Is the 

criterion abstract or arbitrary? Is the current criterion prone to abuse? Is it 

complicated by the political context in Uganda?  What principles and guidelines 

inform the criterion being employed by the police in such cases?  

 

Protection of freedom of assembly under international law 

The right to peaceful assembly is a fundamental human right, and is enshrined in 

international law, African regional law and Ugandan national law. Much of the 

available literature about this right to assembly in Uganda has tended to aim at 

explaining the laws regarding freedom of assembly. Such publications aim at 

assisting lawyers, civil society organisations (CSOs), political leaders and the 

police in understanding the laws regarding the policing of public assemblies in 

Uganda and the principles the police should abide by, to ensure that the 

constitutionally enshrined right to freedom of assembly is not arbitrarily denied. 

Available publications have mainly focused on explaining the legal frameworks, 

duties and responsibilities of the police, as well as the crimes and penalties that 

could be committed in the exercise of the rights to assembly. Not much has been 

written about the practical policing of public assemblies in Uganda. 

Article 20 of the Constitution of Uganda enshrines the rights of every person in 

Ugandan to ‘freely and peaceably assemble, associate and cooperate with other 

persons, express views publicly and more specially to form or join associations 

or organisations formed for the purposes of preserving or furthering his beliefs 

or interests or any other interests.’ However, under Article 43 of the Constitution, 
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this right can be limited. International law states that the right to peaceful 

assembly can only be restricted in accordance with the law and when it is 

necessary in a democratic society in the interests of, among other things, public 

order. The African Charter of Human and Peoples’ Rights also states that 

individuals have the right to assemble freely with others, and that this right can 

only be subject to ‘necessary restrictions provided for by law.’ Hence, in Uganda, 

all people have a right to peacefully assemble, but this right can be limited by 

other laws for the purpose of maintaining public order under the constitution.  

Under international law, states have a duty to respect, protect and fulfill the right 

to freedom of assembly. In this case, citizens must be free to plan, organise, 

promote, advertise and hold assemblies as well as participate in one such 

assembly. States should not impose restrictions on the exercise of such rights 

other than those allowed and provided for in a democracy.  

The United Nations Human Rights Committee has upheld the fact that any such 

limitations or restrictions imposed should aim at facilitating the exercise of the 

right rather than disproportionately or unnecessarily limiting the right to 

assemble. Restrictions are always imposed on aspects such as the time and place 

of exercising the right to assemble, the manner in which the right may be 

exercised and the requirements to notify the authorities should any person wish 

to exercise their rights to assembly.  In determining these guidelines, the 

objective is to ensure that persons who wish to exercise their rights are able to 

exercise the rights without interfering with the rights of others.  

On the one hand, but also without undermining the authority of the state, the 

power and authority of the state is always pursued through public order and 

security. Under international law, states are also under the obligation to facilitate 

the enjoyment of the right to assembly. The state is expected to perform and fulfil 
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some positive steps aimed at assisting the citizens to enjoy their right to 

assembly.  

The facilitation entails proper planning of events, establishing effective 

communication and collaboration with the organisers of public assemblies, the 

provision of basic services, the protection of the safety and the right of bystanders 

and adequate training of police personnel to facilitate assemblies. The question 

of facilitation is at the core of a human rights-based approach. The state must 

take, as its first basic responsibility, the duty to facilitate the enjoyment of the 

right to freedom of peaceful assembly. Within this context, public assemblies are 

not to be seen as threats to be controlled but as social and political processes to 

be facilitated.  

The constitutionality of the various laws regarding freedom of assembly in 

Uganda has been a contentious issue. In discussing the constitutionality of 

POMA, questions have been raised as to whether the specific provisions of the 

law go against the constitutionally provided rights. There are questions as to 

whether the sections of the law limiting the right to freedom of assembly are so 

broad as to allow the arbitrary denial of the rights to assembly by the police. 

Concerns have also been raised that the powers given to the police under the law 

are more prohibitive than regulatory in nature. Furthermore, there have been 

questions as to whether the specific section is reasonably necessary to achieve a 

legitimate outcome of ensuring that the constitutionally protected rights are 

safeguarded and exercised by the public. 

 

Right to assembly at the continental level  

At the continental level, the question of the right to assembly presents serious 

and widespread dilemmas. While the majorities of the African states have ratified 

the right to assembly and have signed various treaties and instruments that 
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provide for this right, Africa has witnessed widespread violations of the right to 

assembly. Many African countries have violated and disrespected the right to 

assembly in total disregard of their international, regional and national 

commitments. The African Police and Civil Society Oversight Forum (APCOF) 

notes that despite the formal recognition of these rights, their practical exercise 

has been rendered difficult by the legal obstructions or practices that lead to poor 

management of public assemblies. 

In its 2016 report, APCOF notes that there is lack of mechanisms and modalities 

of communication, negotiation, poor planning, and lack of coordination between 

the police and the organisers of public assemblies. Therefore, the recurring 

confrontations undermine public confidence in the police, transparency in police 

operations and the working relations between the police and the public.  

 

Guidelines on freedom of assembly in Africa  

The African Charter on Human and Peoples’ Rights guidelines on the freedom 

of assembly in Africa spells out 10 key principles that would guarantee human 

rights based approach in safeguarding the right to assembly. First is the 

presumption in favour of rights. In the event that conflicts arise in the exercise 

of one’s right to assembly, the state has to act in a manner that ensures that the 

right to assembly is respected, protected and exercised. Cases may appear when 

certain conditions are not met by the organisers of such assemblies. This 

principle calls upon the state to ensure that people are able to exercise their right 

to assembly. For example, persons who wish to exercise their right to assembly 

may not have fulfilled all the requirements under the law for holding of 

assemblies. The principle of presumption in favour of rights compels the state to 

do all in its means and capacity to ensure that the people are able to exercise their 

right to assemble.  
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Other important principles are ensuring an enabling environment, inclusive and 

participatory processes of developing such legislation, impartiality of state 

agencies, human rights compliance and simple and transparent procedures for 

one to exercise their right to assembly. Much as the laws provide for procedures 

and processes for one to exercise one’s rights, the principle of simple transparent 

procedures demands that the state should not institute procedures that literally 

make it difficult for the citizens to fulfill them as a condition for the exercise of 

their right to assemble.  

There have been cases where the state has used these conditions as a requirement 

for the exercise of the right to assembly. However, on critical examination, such 

conditions are disguised as facilitating the right to assembly yet, in actual sense; 

they are enacted to curtail people’s right to assembly. In addition, the guidelines 

spell out two other critical principles which must be followed in the drafting of 

the necessary legal framework and the subsequent interpretation during 

enforcement. These are reasoned decisions and judicial review.  

This principle demands that in cases where the state objects to or blocks the 

exercise of the right to assembly, the responsible authority must provide in 

writing reasons as to why the right cannot be exercised at a given time. These 

reasons must be objective and transparent and should not be influenced by 

ideological or other political considerations. The aggrieved person’s right to seek 

remedy must be protected. In other words, the legal framework and practice in 

the exercise of the right to assembly must provide for a process of seeking redress 

in the courts of law.    

The incorporation of these principles into the enforcement of legislation aimed 

at regulating and protecting the right to assembly is critical to ensure that the 

constitutional rights are not only provided for in the law but are also protected 

and exercised without confrontation between the citizens and the police. The 
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policing of assemblies must be guided by the human rights principles of legality, 

necessity, proportionality and non- discrimination and must adhere to applicable 

human rights standards. So long as an assembly remains peaceful, the police 

should not disperse it.  Instead of dispersing an assembly, police has the duty to 

remove violent individuals from the crowd in order to allow protesters to exercise 

their basic rights to assemble and express themselves peacefully.  The dispersal 

of assemblies should only be a measure of last resort and be governed by rules 

informed by international standards.  

 

The Public Order Management Act (2013) is organised into four main parts as 

follows: Part One presents the preliminary issues; and Part Two provides for the 

regulation of public meetings. This is followed by the rights and duties of police 

and organisers of public meetings in Part Three. The last part deals with 

miscellaneous issues. POMA was enacted to serve three main objectives as far 

as public assemblies are concerned. These are: to regulate public meetings; to 

provide for the duties and responsibilities of the police and organisers of public 

meetings; and to prescribe measures for the protection of public order and related 

matters. It is important to ascertain how the law provides for each of these in the 

details. 

The gist in these objectives is the regulation of public meetings. According to 

section 2 of POMA, regulation of public meetings is concerned with ensuring 

the exercise of freedom of assembly and demonstration in accordance with 

Article 29 (1) (d) and Article 43 of the Constitution. The spirit of the law was to 

operationalise the spirit of Article 43.  Under this section the idea of regulation 

is to ensure that the conduct and behaviour of participants at public meetings 

conforms to the requirement of the constitution. In this case, Article 43 

introduces and provides for grounds upon which limitations by be imposed. 

Basically, Article 43 takes cognizance of the rights of others and the need to 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
670 

 

provide for the protection of public order and security. That is to say, public 

assembly is not absolute but tit can be regulated. 

Section 3 of POMA provides for the power of the IGP or any authorized officer 

to regulate public meetings. It is the duty of the IGP to ensure that the conduct 

of public meetings conforms to the requirements of the constitution. For purposes 

of POMA, the word ‘regulate’ means to ensure that the conduct and behavior at 

public meetings should conform to the requirements of the constitution. In this 

case, the conduct of public assemblies should conform to Article 29 (1) (d) and 

Article 43 of the Constitution. Should the public meetings go against, or threaten, 

these two articles, the IGP has powers to intervene in the conduct of these 

assemblies. Within the context of human rights, the powers of the IGP are 

primarily concerned with instituting measures under which the right to assembly 

can be exercised without violating the law. Blocking the exercise of the right to 

assembly is a matter of last resort and this must be determined through an 

objective and transparent process.    

For avoidance of doubt, section 4 defines public meetings as any organised 

procession, gathering or demonstration in a public place or premises held for the 

purpose of discussion, petition, acting upon or expressing views on a matter of 

public interest. This definition of a public meeting embraces three main 

elements: first, a gathering; second, the venue must be a public place; and third, 

the purpose of the meeting – discussion, expressing, petitioning and acting upon 

a matter of public interest. Any gathering that conforms to any of these elements 

can be categorised as a public meeting to which POMA applies.  

 

Under section 4 (2), POMA provides for meetings that are excluded from 

regulation by the police. Specifically, section 4 (2) (d) exempts meetings of 

organs of political parties called in accordance with the constitutions of the 

respective political parties and organisations. This section explicitly exempts 
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meetings of political party organs that are called to exclusively deliberate on the 

internal affairs of the political party. This section has been widely misrepresented 

by political party leaders and has been grounds for confrontations between the 

police and political parties in many meetings of the political parties. Many 

political party leaders take the exclusion to cover all meetings of political parties. 

However, the section is very specific in excluding meetings of the organs of 

political parties. The organs of the political party exempted are clearly defined 

under the respective political parties’ constitutions. In other words, any meetings 

of party members that cannot be defined as meetings of a party organ do not have 

this exemption. It is also important to note that under this clause, party organ 

meetings are restricted to deliberating on internal affairs of the party and not any 

public interest issue.  

 

Notification for public meetings  

The issue of notification regimes when it comes to the exercise of the right to 

assembly dominates debate in the literature on the right to assembly. Advance 

notification of public gatherings is a fairly common regulatory procedure around 

the world.  It has been upheld by the UN Human Rights Committee and regional 

human rights bodies.  It imposes an additional restriction and responsibility on 

organisers of public meetings to notify the authorities of any upcoming assembly. 

While the right to assembly is a fundamental right and not granted by the state, 

states always institute procedures and conditions under which this right can be 

exercised by their citizens.  

Such notification procedures serve two main purposes: first, they give the state 

time to make adequate preparations to facilitate and protect the people’s right to 

assemble. Preforming these roles is an obligation on the state and giving such 
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notice is aimed at cooperation with the state to ensure it is well placed to perform 

this role.  

Second, the state is given notice to ensure that it plans better to ensure that while 

groups may be exercising their right to assemble, public order and the rights of 

others are protected in equal measure. The UN Special Rapporteur, Mr. Maina 

Kiai, also states that the notification procedure can be considered necessary to 

‘allow the state authorities to facilitate the exercise of the right to freedom of 

peaceful  assembly  and  take  measures  to  protect  public  safety  and  order  

and  the rights and freedoms of others.’ 

The requirement for notification of the state authorities should not be construed 

to mean seeking permission for people to exercise their right to assemble.  The 

key difference between the notification procedure and the permission 

requirement, therefore, is that the former is based on the legal presumption that 

no permit is necessary to exercise the freedom of assembly. The goal of a 

notification procedure is to inform a competent authority about plans to hold a 

peaceful assembly in advance, in order to trigger the positive obligations of the 

state to facilitate the exercise of freedom of peaceful assembly. The requirement 

to give notice is consistent with the ‘principle of presumption’ in favour of 

holding assemblies outlined in the OSCE/ODIHR Guidelines on Assembly, 

which states:  

 

“As a basic and fundamental right, freedom of assembly should be enjoyed 

without regulation in so far as is possible.  Anything not expressly forbidden in 

law should, therefore, be presumed to be permissible, and those wishing to 

assemble should not be required to obtain permission to do so.” 
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In contrast, the underlying rationale for a permission requirement is much more 

tenuous because it places full power with the state. Where there is a ‘permission 

requirement,’ the authorities give approval for using public space for an 

assembly, which contravenes the essence of the nature of freedom for peaceful 

assembly.  

POMA requires organisers of public meetings to give notice to the IGP or an 

authorised officer of their intention to hold a public meeting at least three days 

and not more than 15 days before the proposed date of the public meeting. 

In section 6, the law provides that upon receipt of notice under section 5, where 

it is not possible to hold the said meeting, due to an earlier notice on the date and 

venue, and where the venue is considered unsuitable for crowd and traffic 

control, the authorized officer shall, in writing, within 48 hours on receipt of the 

notice under section 5, inform the organiser that it will not be possible to hold 

the said public meeting. It is important to note that in this case, a public meeting 

can be stopped basing on the above two factors. The law is silent on any other 

ground upon which the police can stop a public meeting. Much as this is the case, 

there have been many cases where the police has stopped public meetings.  

Under section 6, sub-section 3, when an authorized officer gives notification that 

the public meeting shall not be held, the meeting shall not take place. This 

provision is very explicit on stopping a public meeting should the authorized 

officer give notification. However, the law provides that in such cases, the 

authorized officer shall invite the organizers to select another date or venue as 

the case may be. The authorized officer has a duty to give reasons should he/she 

consider that the meeting cannot take place. It is this written response that 

provides grounds upon which any aggrieved person can petition the magistrate 

should they consider that their right to assembly is unconstitutionally being 

denied. It is important to note that the law does not give explicit mandate to the 
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police to clear, grant permission or allow public meetings to take place. This 

notwithstanding, POMA gives powers to an authorized officer or any other 

police officer above the rank of inspector to stop or prevent the holding of a 

public meeting where the public meeting is held contrary to the Act 

 

Debate on the right to assemble in Uganda  

The debate on the right to assemble in Uganda has greatly intensified during the 

last six years of POMA. This debate has tended to focus on the normative aspect 

of the right to assemble. Literature on POMA and the confrontations between the 

police and the political parties have laid emphasis on the international standards 

on the right to assemble. In one of the publications of Chapter Four Uganda on 

POMA, more attention is given to explaining the law and its limitations as well 

as the provisions that conflict with international standards. 

Specifically, this Chapter points out the key issues around freedom of assembly 

in Uganda and the gaps in the enforcement of the right to assemble. These gaps, 

according to Chapter Four, arise from the limitations imposed in the law. These 

limitations are in the form of requirements that must be fulfilled for the 

enjoyment of the right to assemble and crimes that can be committed in the 

process of exercising one’s right to assemble.   

Under section 5, sub-sections 8 of POMA, an organiser or his or her agent who 

fails to comply with the conditions under the act commits an offence of 

disobedience of statutory duty and is liable on conviction to the penalty of the 

offence under section 116 of the Penal Code Act. In its annual reports to 

Parliament, the Uganda Human Rights Commission has noted the continued 

violation of the right to assembly and made recommendations to ensure 

compliance with international standards.  
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As noted in the above survey of the literature on freedom of assembly, much of 

the debate has revolved around compliance with international standards and 

violations of constitutionally protected rights. The back-and-forth accusations of 

the political parties and the police are not helping the entrenchment of the rule 

of law and the observation and protection of the right to assemble. Much as the 

different activities that have been dispersed or blocked by the police have been 

widely reported in the media, much of the coverage has reported on these 

activities as mere events without raising the human rights issues involved. It is 

also evident that despite the accusations and counter- accusations between the 

police and the political parties, no study has been conducted to establish the 

dynamics and mechanisms of engagement between the police and the political 

parties with regard to the right to assembly and the implementation of POMA. 

 

THE EGG SHELL SKULL RULE (THIN SKULL RULE) 

 

For more than a century, courts have universally applied the eggshell plaintiff 

rule, which holds tortfeasors liable for the full extent of the harm inflicted on 

vulnerable "eggshell" victims. Liability attaches even when the victim's 

condition and the scope of her injuries were completely unforeseeable ex ante. 

This chapter explores the implications of this rule by providing a pioneering 

economic analysis of eggshell liability. It argues that the eggshell plaintiff rule 

misaligns parties' incentives in a socially undesirable way. The rule subjects 

injurers to unfair surprise, fails to incentivize socially optimal behavior when 

injurers have imperfect information about expected accident losses, and fails to 

account for risk aversion, moral hazard, and judgment-proof problems. 

Additionally, the eggshell plaintiff rule dulls victims' incentives to take care and 

to self-protect. 
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To solve these problems, this chapter proposes a revolutionary approach to 

eggshell liability: courts should reject the eggshell plaintiff rule and replace it 

with a foreseeability rule. Under this approach, tortfeasors would be liable only 

for the reasonably foreseeable scope of victims' injuries. Insurance markets 

would then step in to compensate eggshell victims for unforeseeable losses, 

thereby preserving the compensatory role served by the traditional eggshell 

plaintiff rule without compromising optimal behavioral incentives for injurers 

and victims. A customer slips and falls in a store, suffering an unusually rare and 

severe fracture of his femur. He sues the store for negligence. Although the store 

admits its negligence, it argues it should not be liable for the unusual and 

unforeseeable scope of the injury. To support its argument, the store introduces 

evidence suggesting that the customer could have done more to prevent the 

severity of his injuries. The evidence shows that a treatable disease has 

dramatically weakened his bones for more than a decade, in part because he 

never bothered to seek diagnosis. The court rejects this argument out of hand, 

however, simply noting that "defendants take plaintiffs as they find them."In 

doing so, the court relies on the eggshell plaintiff rule, "[t]he principle that a 

defendant is liable for a plaintiff s unforeseeable and uncommon reactions to the 

defendant's negligent or intentional act." Under the rule, a defendant at fault is 

liable for the full extent of plaintiff’s injuries, even if the plaintiff possesses 

preexisting conditions that dramatically worsen the harm. Most alarmingly, 

liability attaches even when the plaintiff’s vulnerable condition and the scope of 

the resulting injuries were completely unforeseeable. The practical consequence 

is that a defendant can be on the hook for extraordinary damages arising from 

relatively ordinary conduct." This makes the eggshell plaintiff rule an odd duck 

in modem tort law.  
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During the last century, the common law of torts moved away from rigid strict 

liability rules, toward malleable notions of foreseeability. And yet courts left the 

eggshell plaintiff rule's sharp edges and harsh consequences "virtually” 

untouched."The rule is a doctrinal dinosaur"one of the few unchanged surviving 

elements of our ancient legal heritage." Perhaps the eggshell plaintiff rule has 

survived because it comports with tort law's general goal of compensating 

victims for their injuries.'  To some extent, the rule appeals to our sense of justice 

because it shifts the burden of accident costs from victims to tortfeasors. And 

some scholars argue that eggshell liability is essential for tort law's deterrence 

function-if courts were to impose liability only for the foreseeable extent of 

harm, tortfeasors would not internalize the full cost of their actions and would 

have diluted incentives to take care and prevent injuries.'  Whatever the rationale, 

the eggshell plaintiff rule is universally accepted and widely applied.' All 

American jurisdictions award eggshell damages. Hundreds of judicial opinions 

have relied on the eggshell plaintiff rule during the last decade alone.  Indeed, 

the rule is so well established that scholars have largely ignored it. Everyone 

apparently accepts the wisdom of the eggshell plaintiff rule, as well as its role in 

American tort law. Everyone, that is, except us. Instead of taking the traditional 

arguments at face value, this Article explores the true effects of eggshell liability 

by particular; the Article uses economic theory to determine whether the rule 

provides proper incentives for parties to take optimal actions ex ante that reduce 

accident losses and social costs. 

We argue that the eggshell plaintiff rule significantly misaligns parties' 

incentives in a socially undesirable way. The rule subjects injurers to unfair 

surprise, fails to incentivize socially optimal behavior when injurers have 

imperfect information about expected accident losses, and fails to account for the 

effects of risk aversion, moral hazard, and judgment-proof problems. 
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Additionally, by offering compensation for the full extent of injuries, the 

eggshell plaintiff rule dulls victims' incentives to take care and self-protect 

against losses. To better align the incentives of injurers and victims alike, this 

Article proposes a revolutionary approach: courts should reject the eggshell 

plaintiff rule and replace it with a foreseeability rule. Under this approach, 

injurers would not be liable for the unusual or unforeseeable extent of harm 

suffered by vulnerable victims. Instead, insurance markets would compensate 

eggshell plaintiffs for unforeseeable losses. This Article proceeds in three parts. 

The next part briefly examines the development of the eggshell plaintiff rule, 

from its origins in nineteenth-century case law to the current debate over the 

rule's proper application. This Part shows that the eggshell plaintiff rule subjects 

tortfeasors to potentially limitless liability, as long as the tortfeasor was at fault 

and her actions were a cause in fact of the eggshell victim's injuries. Part III 

provides an unprecedented economic analysis of the eggshell plaintiff rule. It 

argues that eggshell liability misaligns the behavioral incentives of both injurers 

and victims. Generally, injurers are ignorant of the true extent of liability and 

misestimate expected damages, leading them to exercise sub- optimal levels of 

care and activity. To the extent that risk-averse injurers are aware of the eggshell 

plaintiff rule, the possibility of exorbitant liability for unforeseeable 

consequences induces them to exercise too much care and engage in too little 

activity. Moreover, because victims receive full compensation under the eggshell 

plaintiff rule, they have no incentive to discover their vulnerabilities and self-

protect. Finally, Part IV outlines our proposal for a foreseeability-based approach 

to eggshell liability. Tortfeasors would be liable only for the reasonably 

foreseeable extent of victims' injuries, regardless of whether they injure an 

eggshell victim, a "normal" victim, or an unusually resilient "steel skull" victim. 

Although the tort system would no longer compensate eggshell victims for the 
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full extent of their injuries, private or social insurance would serve this purpose. 

Ultimately, a foreseeability approach would enhance certainty, incentivize 

injurers to behave optimally, and encourage eggshell victims to self- protect and 

insure themselves against risk. 

EVOLUTION OF THE EGGSHELL PLAINTIFF RULE 

The eggshell plaintiff rule originated in nineteenth-century case law, when 

American and English courts began imposing liability on defendants for the full 

extent of damages caused to physically vulnerable plaintiffs. Initially, courts 

limited the rule to cases involving victims whose preexisting conditions were 

purely physical. Over time, many courts extended application of the eggshell 

plaintiff rule to cases involving mental harm and economic injury. Considerable 

debate regarding the scope of the rule continues today, despite its universal 

acceptance in American jurisdictions and its entrenchment in state common law. 

Historical Origins of the Rule 

The eggshell plaintiff rule was born in concept, if not in name, in 1891. That 

year, the Wisconsin Supreme Court decided the seminal case of Vosburg v. 

Putney. In a common childhood altercation, twelve-year-old George Putney 

kicked fourteen-year-old Andrew Vosburg in the shin in a classroom in 

Waukesha, Wisconsin. Unbeknownst to Putney, Vosburg had injured his leg the 

month before in a sledding accident. The kick aggravated the previous injury and 

eventually led to Vosburg's permanent incapacitation. The court found Putney 

liable for all damages arising as a result of the kick, even though he did not intend 

the harm, nor was he aware of Vosburg's previous injury. According to the court, 

"the wrongdoer is liable for all the injuries resulting directly from the wrongful 

act, whether they could or could not have been foreseen by him." Other courts 
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began adopting similar rules. For example, in a Minnesota case decided eight 

years after Vosburg, a salesman sprained his ankle while exiting a train, 

developed inflammatory rheumatism because of the sprain, and died from 

inflammation of the heart. The court concluded that plaintiff’s predisposition to 

rheumatism was immaterial and held the defendant liable "even though he could 

not have foreseen the particular results which did in fact follow."  The term "thin 

skull" plaintiff finally emerged in 1901, when an English court decided Dulieu 

v. White & Sons. In Dulieu, a negligently driven horse van crashed into a pub. 

A pregnant woman working behind the bar suffered severe shock as a result of 

the crash, became seriously ill, and gave premature birth. The court awarded the 

woman damages, reasoning that it is "no answer to the sufferer's claim for 

damages that he would have suffered less injury or no injury at all, if he had not 

had an unusually thin skull or an unusually weak heart." 

Development of the Doctrine 

The eggshell plaintiff rule soon developed into a doctrine used by courts to award 

damages in cases involving a variety of preexisting physical conditions. As Jacob 

Stein notes, these cases generally fall into four categories. First, courts apply the 

rule when defendants unearth a latent condition ailing plaintiffs. For example, in 

Reed v. Union Pacific Railroad Co., the plaintiff was injured when his truck hit 

an exposed replacement rail as he crossed the defendant's train tracks, 

aggravating an unknown, preexisting degenerative disk condition. A federal 

appellate court held that the plaintiff was entitled to a jury instruction on the 

eggshell plaintiff rule; the fact that his condition was previously unknown was 

of no consequence. Second, the rule applies when a defendant's negligence re-

activates a plaintiffs preexisting condition that had subsided due to treatment. In 

Bruneau v. Quick, the defendant performed an operation on the plaintiff’s feet, 
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which worsened an existing foot condition that the plaintiff had struggled with 

her entire life. The defendant argued that his actions did not aggravate an 

unknown preexisting condition. The court nonetheless concluded that 

application of the eggshell plaintiff rule was appropriate and held the defendant 

liable for injuries that were "different in degree" because of plaintiff's condition.' 

The third eggshell plaintiff category imposes liability on defendants if their 

actions aggravate known, preexisting conditions that have not yet received 

medical attention. For example, in Glamann v. Kirk, the defendant's car rear-

ended the plaintiff s truck, resulting in severe headaches from whiplash and 

cervical spine injuries. The defendant argued that she should not be liable for the 

extent of the injuries, on the theory that plaintiffs headaches had been caused in 

part by a fractured jaw from a prior car accident. The Alaska Supreme Court 

rejected the argument and held defendant liable for the full extent of plaintiff's 

injuries. Finally, the eggshell plaintiff rule applies when a tortfeasor accelerates 

an inevitable disability or loss of life due to a condition possessed by the plaintiff, 

even when the injury would have eventually occurred in the absence of 

defendant's negligent conduct. McCahill v. New York Transportation Co. 

provides a representative example of this category of eggshell plaintiff cases. In 

that case, one of the defendant's employees negligently drove a taxi and struck 

the plaintiff, who suffered from alcoholism. After sustaining various broken 

bones, the plaintiff died in the hospital from a condition associated with 

alcoholism. The court affirmed an award of additional damages even though 

plaintiff's alcoholism likely would have eventually resulted in his premature 

death. In addition to these four categories, a few other features of the eggshell 

plaintiff rule bear mentioning. First, the rule extends to injuries that do not 

immediately manifest themselves at the time of the defendant's tortious action. 

Second, the defendant must be at fault for the eggshell plaintiff rule to apply-in 
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order to trigger the rule, the court must first conclude that the defendant breached 

a duty, and the breach caused the plaintiffs harm. Third, the rule imposes liability 

even when plaintiffs possess vulnerabilities of their own making. Some scholars 

view the eggshell plaintiff rule "as an extension of the foreseeability test, which 

does not require the extent of the injury to be foreseeable, only the type." Others 

view eggshell liability as an outright exception to rules requiring foreseeability. 

Indeed, "courts are usually candid in recognizing that unforeseen personal 

injuries are not subject to the general proximate cause rule that harm be 

foreseeable." 

Eggshell Extensions: Mental Harm and Economic Injury 

In recent decades, courts have extended the eggshell plaintiff rule to 

psychological harms and economic injuries. When it comes to psychological 

harm, plaintiffs in most jurisdictions may now invoke the eggshell plaintiff rule 

to recover for physical and emotional harms resulting from preexisting 

psychological conditions. For instance, in Bonner v. United States, the court held 

the defendant liable for emotional injuries resulting from a car accident. In that 

case, the plaintiff became permanently disabled months after the initial accident. 

The treating physician found that the accident set in motion a series of events 

leading to psychiatric illness. After concluding that the accident was a cause in 

fact of the plaintiff’s mental illness, the court held the defendant liable for this 

psychological harm. Courts have also employed the eggshell plaintiff rule to 

impose liability for economic harm resulting from unforeseen or unknowable 

damage to property. 

For example, in Colonial Inn Motor Lodge, Inc. v. Cincinnati Insurance Co.,a 

slow-moving car backed into a hotel's air-conditioning unit, ruptured a gas line, 

and caused an explosion that damaged the building. The hotel owner sued the 

motorist to recover for the resulting property damage. The defendant argued "the 
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explosion was too bizarre to be a natural and probable consequence of slowly 

backing a car into the building." The court rejected this argument, holding that 

liability extends to unforeseeable harms as long as the defendant's negligence 

caused the injury in fact.‘It based its ruling on the eggshell plaintiff rule, even 

though "the evidence suggests that a building rather than a person may have had 

an 'eggshell skull." 

Current Debate 

Expansion of the eggshell plaintiff rule has not been without controversy. Most 

notably, debate continues today over the rule's application to mental or 

psychological harm. J. Stanley McQuade argues in favor of this application, 

criticizing proposals to limit recovery to mental harms that an ordinary person 

would sustain, or harms "reactivat[ed]" or "exacerbat[ed]" when tortfeasors have 

prior notice of a plaintiffs eggshell status. Because psychological trauma is 

almost always the result of a "prior predisposing condition," McQuade argues 

that courts should treat mental harms the same way that they treat preexisting 

physical conditions. 

Mark Levy and Saul Rosenberg disagree, and maintain that mental harm should 

not receive the same treatment as physical harms. They contend that an 

overbroad eggshell plaintiff rule "confuse[s] subsequence with consequence"- 

assigning liability for psychological injuries simply on the basis of causation-in- 

fact grossly oversimplifies the underlying causes of such injuries.  Using Post-

Traumatic Stress Disorder as an example, Levy and Rosenberg argue that the 

eggshell plaintiff rule is inadequate to explain the "complex constellation of 

interdependent factors that contribute to actual, as well as merely alleged, mental 

damages." They suggest that potential eggshell plaintiffs undergo thorough 

investigations of their lives prior to and after any injury sustained due to 

negligent conduct. Such inquiries would produce a "far more scientifically 
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accurate" determination of whether the alleged harms arose from the defendant's 

conduct or from the plaintiffs preexisting mental condition. Levy and 

Rosenberg's proposed approach resists automatic burden shifting and seeks to 

achieve a reliable method for calculating damages. Another current-and 

controversial-debate surrounds the eggshell plaintiff rule's application to 

religious beliefs. Some commentators argue that the rule should not extend to 

damages that result from a person's religious convictions (e.g., a refusal to accept 

blood transfusions). Others suggest that religious beliefs constitute an integral 

component of each human being, analogous to preexisting mental and physical 

conditions. As such, injuries exacerbated by religious strictures should qualify 

for additional damages under the eggshell plaintiff rule. Although the debate is 

far from settled, courts considering this issue have so far refused to include 

religious beliefs in the category of preexisting conditions that trigger the eggshell 

plaintiff rule. Most recently, discussion has focused on the eggshell plaintiff 

rule's implications in the media age. For example, Annika Martin argues that the 

rule should be extended to victims of pro-eating disorder websites, to hold those 

websites liable for exacerbating eating disorders. Martin notes that other media 

tort cases have considered the psychological state of victims, and contends that 

viewers of pro-eating disorder websites are eggshell victims due to their 

psychological vulnerabilities. 

In sum, the eggshell plaintiff rule is now a universally accepted principle, 

although the rule's exact scope remains in flux. Under the rule, defendants take 

plaintiffs as they find them and are liable for the full extent of the harm they 

cause. Liability is based on plaintiffs' preexisting physical and mental makeup, 

not on the foreseeable extent of damages. 
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EGGSHELL ECONOMICS: EXAMINING THE RULE'S 

BEHAVIORAL INCENTIVES 

 

With this background in mind, we examine the behavioral incentives of the 

eggshell plaintiff rule. We start by articulating the need for an economic analysis 

of the rule. Next, we outline the basic economic argument in favor of eggshell 

liability: the rule arguably preserves tort law's deterrence function by tying 

damages to actual harm, ensuring that injurers internalize the full cost of their 

actions. We then critique this argument by describing the ways in which the 

eggshell plaintiff rule misaligns private and social incentives. Our discussion 

initially focuses on the rule's effect on the incentives of injurers, and then 

examines its effect on victims' incentives. We conclude that the eggshell plaintiff 

rule misaligns parties' incentives in socially undesirable ways. 

The object of this chapter is two-fold; first to look at the nature and operation of 

the thin skull rule; and secondly to consider whether the rule continues to serve 

any useful purpose. Lord Parker C.J., sitting as a trial judge in Smith v. Leech 

Brain and Co. Ltd.l declared that: “It has always been the law of this country that 

a tortfeasor takes his victim as he finds him.” With these words he held the thin 

skull rule to have survived The Wagon Mound (In the former case Smith was 

burnt on the lip in the course of his employment and subsequently developed 

cancer from which he died. Medical evidence showed a pre-existing cancerous 

condition unknown to anyone. Lord Parker, having a number of options open to 

him, accepted The Wagon Mound as the proper test of remoteness, although not 

applicable in the case before him. In finding the defend- ants liable for the death 

of Smith his Lordship stressed that the test was not whether cancer and death 

were foreseeable as resulting from the bum but whether the employers, “could 

reasonably foresee the type of injury he suffered, namely, the burn. What, in the 
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particular case, is the amount of damage which he suffers as a result of that burn 

depends upon the characteristics and constitution of the victim.”  It is important 

to distinguish the thin skull problem from a closely related yet distinct principle 

which may be called the “ true value ” or “ shabby millionaire ” rule.8 Blackburn 

J. treated it as axiomatic that, “ if a person fires across a road when it is dangerous 

to do so and kills a man who is in receipt of a large income, he will be liable for 

the whole damage, however great, that may have resulted to his family and 

cannot set up that he could not reason- ably have expected to have injured anyone 

but a labourer.” Fleming distinguishes the two principles by declaring that the 

latter is concerned “not with responsibility for unexpectable consequences, but 

for the unexpectable cost of expected consequences.” lo There is no doubt that if 

a defendant were liable for the destruction of property he would have to 

compensate the plaintiff to the full extent although the property be of great value. 

It is a rule of compensation rather than of remoteness. Special consideration may 

also be paid to plaintiffs who are susceptible to injury when a court is considering 

the negligence issue.  

Generally, a defendant owes a duty to guard against injuring those of ordinary 

strength and fortitude only and where he cannot foresee injury to such persons 

no duty will be 0wed.l’ Suppose, for example, that nervous shock (or any injury) 

is not foreseeable as a con- sequence of the defendant’s act. Those who suffer 

nervous shock will therefore be without a remedy. But once the duty is owed the 

defend-ant must take his victim as he finds him so that if more extensive damage 

results because of a pre-existing state of affairs the defendant will be, liable to 

the full extent. Following hard on the heels of Smith v. Leech Brain and Co. Ltd. 

came Warren v. Scruttons Ltd. Here the plaint8 was assisting in the unloading of 

a tea chest from a ship when his finger was pierced and poisoned by a projecting 

wire. Previously he had contracted an ulcer on his right eye, leaving that eye 
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slightly blurred. A medical con- sequence of the pricked finger was a further 

ulcer on the eye. The defendant, of course, argued that the injury to the eye was 

not reason- ably foreseeable. Paul J. found however, that the injury to the finger 

was foreseeable and that “any consequence which results because the particular 

individual has some peculiarity is a consequence for which the tortfeasor is 

liable.” “ More recently the plaintiff in Wieland v. Cyril Lord Carpets Ltd. was 

injured by the defendant’s negligence and a collar was fitted, restricting the 

movement of her neck and impairing her ability to use bi-focal glasses. She 

suffered further in- jury when descending the stairs. In holding the defendants 

liable for the subsequent injury also, Eveleigh J. felt that “it was no answer to the 

claim for damages that she would not have suffered had she not had eyesight that 

required her to wear bi-focal glasses.” Similarly where the plaintiff suffered from 

frostbite as a result of the severe cold of the winter of 1963 this was held to be 

of the same type as the common cold and chilblains. But it was further stated that 

had the plaintiff been susceptible to frostbite he would still have recovered 

damages in respect of this since he must be taken talem qalem. A coronary 

thrombosis, osteo-arthriti, death from broncho-pneumonia resulting from a leg 

injury, pregnancy, haemophilia and earlier disabilities are further instances 

where the rule has been applied. Those who suffer exacerbation of a nervous 

condition are not considered to be outside the amb, it of the rule. In Malcolm v. 

Broadhurst for example the plaintiffs pre-existing susceptibility to nervous 

shock was inflamed by the defendant’s negligence. In respect of this part of the 

claim, Geoffrey Lane J. thought that there was “no difference in principle 

between an egg shell skull and an egg shell ‘personality” and allowed recovery 

for the increased injury. However, a defendant need not take his victim’s family 

as he finds them. The plaintiffs (young men), in McClaren v. Bradstreet 

sustained no more than minimal physical injuries. Their mother was neurotic and 
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became obsessed with the consequences of the accident. This morbid atmosphere 

produced in the plaintiff’s shyness, dizziness and occasional blackouts.  

The Court of Appeal found that the injuries would have cleared up in a short 

period had they not been exaggerated and perpetuated at the instigation of their 

mother. Widgery L.J. expressed himself to the effect that “while it is true that a 

tortfeasor had to take his victim as he found him, he did not have to take his 

family. The family hysteria was not fore- seeable and broke the chain of 

causation.” But where an intervening act is not sufficient to break the causal link, 

the thin skull rule may still be applied. In many cases such interventions will be 

by medical staff and a defendant will be liable for any worsening of the plaintiff’s 

condition due to a pre-existing state of affairs such as a peculiar susceptibility to 

anti-tetanus serum, which produces, for example, encephaliti’ It may well be that 

it is the defendant who renders the plaintiff’s skull thin and thus makes him 

susceptible to further injury and if this occurs liability may be imposed. In Oman 

v. McZntyreZg the plaintiff, after having his leg fractured became more 

susceptible to pneumonia for which the defendant was liable and Richmond J. in 

Stephenson v. Waite, Tileman Ltd. adopted that part of the speech of Lord Parker 

in Smith v. Leech Brain that stated “What in the particular case, is the amount of 

damage which he suffers as a result of that burn, depends on the characteristics 

and constitution of the victim” and added “and upon the operation of any new 

risks to which he is exposed as a result thereof.”  The plaintiff must, how- ever, 

take reasonable care to protect his thin skull from further injury; failure to do so 

may result in a finding of contributory negligence or (possibly) of volenti non fit 

injuria or snap the causal link, as in McKew v. Hollahd, Hunnen and Cubbitts 

(Scotland) Ltd. A court may also consider that the plaint has failed to mitigate 

his The person who knows, for example,35 that he is an epileptic and should not 
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therefore place himself in such a position that, were he to have a fit, serious injury 

would occur, would clearly not recover full damages.  

APPLICATION OF THE RULE TO PROPERTY DAMAGE 

The thin skull rule is said not to apply to damage to property, al- though authority 

is sparse.sB The facts of Re Polemis itself might have been decided on the basis 

of the rule; the existence of petrol vapour in the hold was unknown to the 

defendant’s servants. However, the Court of Appeal adopted a different line of 

reasoning (though the result would have been the same) by holding that once 

negligent the defendants were liable for all the direct consequences. In Vacwell 

Engineering Co. Ltd. v. B. D. H. Chemicals Ltd. ampoules con- taining boron 

tribromide exploded violently upon contact with water in the plaintiff’s 

laboratory and extensive damage to property ensued. The court found that the 

damage suffered was of a foreseeable kind, even though the explosion was 

greater and the damage more extensive than was reasonably foreseeable. It was 

regretted by one commentator that the court “unencumbered by authority, should 

not weigh the merits of the [application of the thin skull rule to property.] ” But 

the present case involves an application of the prin- ciple that once the tort is 

established the measure of damages must reflect the value of the loss to the 

plaintiff; high in this case due to the destruction of expensive laboratory 

equipment. The magnitude of the damage was caused by the unforeseeable extent 

of the explosion and not the abnormal sensitivity of the plaintiff‘s property. The 

thin skull rule has not gone without attempts to reconcile it to the test of foresight. 

According to Professor Goodhart it is foresee- able, though not probable, that a 

person injured may have a thin skull:  
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“A man who strikes another ought to foresee that his victim may be suffering 

from some weakness. We all know that the average man in the street is not the 

average man.” 

If this is truly the basis of the thin skull rule, at once ithe difficulty arises as to 

the way in which it can be limited to cases of personal injuries. The foxsight of 

mere possibilities has few bounds”; it is just as foreseeable as a possibility that a 

vase will be fragile or that in a collision (the damage to the bodywork is more 

extensive because the car is in a very rusty condition. “Any discrimination, if 

such was attempted, between the foreseeabdlity of frailties in people but not in 

animals defies comprehension.”  On the other hand the thin skull rule has been 

justified on the ground that the human body’s fragile nature calls for a 

sympathetic approach, a view which would exclude the rule’s application to 

damage to property. Linden had this approach uppermost when he  

“It is not because of foreseeability or directness that rhose with thin skulls 

collect; it is because the courts have felt it unjust to deny them recovery for their 

aggravated injuries in all the circumstances.” 

UNFORESEEABLE CIRCUMSTANCES 

We have seen that unforeseeable sensitivity of the plaintiff, at least where the 

claim is for personal injuries, will not be ignored. What if there are unforseeable 

circumstances external to the plaintiff or his property operating at the (time of 

the damage? Here one might envi age injury being more severe than could be 

foreseen when for example; the plaintiff standing at a clliff edge of which the 

defendant is unaware is negligently struck by him. The plaintiff falls over the 

cliff. Some may say that this would be an unjustifiable extension of liabililty. 

Suppose, for example, a thief is in the process of stealing a car and, unknown to 

him, there is a faulty gas main underneath the car and the spark of the engine 
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causes an explosion. Professor Glanville Williams argues that this would be a 

freak accident and liability would not but the controlling factor would be 

foreseeability of the kind of damage; if damage by explosion (or fire) was not 

the foreseeable type of harm, liability would not follow; if it was, the unknown 

cir- cumstance (the leaky gas pipe) would thereby show why or how the damage 

became greater in extent than was fore~eeable."~ The Great Lakes illustrates the 

point. More damage than could be foreseen was caused when a ship grounded 

upon a submerged anchor. Damage by grounding was foreseeable and so liability 

was imposed. The unforeseeable extent of the damage was not, of course, caused 

by any abnormal circumstance existing in the ship but in the circumstances 

surrounding the incident. Liability, on this view was not imposed by The Wagon 

Mound itself since there the "damage in suit "--damage by fire, was not 

foreseeable at all.  

WHAT IS A "THIN SKULL" 

What characteristics of the plaintiff will the court recognise as coming within the 

thin skull rule? Weak hearts, pre-existing cancerous con- ditions, earlier injuries, 

nervous conditions and an abnormal reaction to drugs are some of the conditions 

the courts have already dealt with. But what, if the relevant aspect of the 

plaintiff's characteristics and constitution is not medically recognisable in the 

sense previously con- sidered? What if the plaintiff is obese:' old or of the weaker 

sex, or drunk or because of a “defective personality “is unable to act as a 

reasonable man after being injured? We have seen in Wieland V. Cyril Lord that 

the wearing of bi-focal glasses comes within the principle and in Malcolm v. 

Broadhurst an egg-shell personality was considered the same as an egg-shell 

skull, although this related to susceptibilisty to neurosis. In Pigney v. Pointers 

Tramport Services Ltd. liability was imposed where the plaintiff, after being 
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injured in a road accident, committed suiuide. Although the case was based on 

Re Polernis reasoning, Professor Glanville Williams considered that if the 

suicide was an abnormal consequence of the defendant's negli- gence, liability 

could follow on the basis of the thin skull rule. Another way of looking at the 

problem of pre-exisbing conditions would be through the medium of 

contributory negligence. Normally failure to take care on the part of the plaintiff 

for his own safety will precede or occur simultaneously with the defendant's 

negligence. A distinc- tion between the thin skull rule and contributory 

negligence might be one based on fault; a platintiff at fault will have his damages 

reduced whilst those with thin skulls will obtain their damages in full. The 

question that remains therefore is what is meant by “fault”? If the test is an 

objective one (as when a court is considering whether a defendant is negligent) 

the fact that the plaintiff was unable to con- form to such a standard would be 

irrelevant. The position was summed up by Denning L.J. when he stated that a 

person would be guilty of contributory negligence if “he ought reasonably to 

foresee that, if he did not act as a reasonably prudent man, he might hurt himself. 

. . .”Yet (there is, in certain cases a “take your plaintiff as you find him” approach 

to the question of whether he is con- tributorily negligent.In Daley v. Liverpool 

Corporation, Stable J. in holding that a 69-year-old woman wa not contributorily 

negligent in crossing the road, considered that the law could not be so absurd “as 

to say that, if a pedestrian happens to be old and slow and a little stupid, and does 

not possess the skill of the hypothetical pedestrian, he or she can only walk about 

his or her native country at his or her own risk. One must take people as one finds 

them. There is no hypothetical standard of care.” Similarly, the deaf or the blind 

that cannot hear or see a warning may not be contributorily negligent. Nor will a 

young child, if he cannot, due to his want of years, reasonably be expected to 

take care for his own safety. 
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However, in Baxter v. Woolcoinbers the plaintiff, who was of low intelligence, 

was found contributorily negligent when he caught his hand in the beaters of a 

willey machine. Willmer L.J. thought that “the intelligence of the plaintiff was 

irrelevant; the standard was thatt of the reasonable man and must be judged 

objectively.” But it is hard to see how those with low intelligence and who, 

therefore are unable to appreciate and guard against risks as well as those with 

average intelligence are in a different position from those who are “old and slow 

and a little stupid.” One can see here that those policy considerations which tend 

to impose an objective standard of care to which the defendant must conform 

should allow this objective standard only after the incapaci- ties and disabilities 

of the plaintiff are taken into account, since negligence on the part of the plaintiff 

bears more heavily on him personally than a similar finding against the 

defendant. The fact that an insurance company will not bail out the plaintiff may 

well be a ground for treating him more leniently. Lord Denning in dealing with 

a claim against an uninsured servant of the Ford Motor Co. said that when 

someone is injured: “No one expects the man himself to have to pay damages 

per- sonally. It is rather like the driver of a car on the road. The damages are 

expected to be borne by the insurers. The courts themselves recognise this every 

day. They would not find negli- gence so readily-or award sums of such 

increasing magnitude- except on the footing that the damages are to be borne not 

by the man himself, but by an insurance company.”  

 However, where plaintiff and defendant happen to be drivers and both contribute 

to an accidenlt (and in other cases where the plaintiff is in breach of duty to the 

defendant), the former’s mental or physical incapacity is irrelevant to the 

question of liability; otherwise there would be a decided advantage for one of the 

parties (to rush into the issue of a writ rather than be forced into the position of 

defendant. 
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CHAPTER SIXTEEN 

ENCROACHMENT ON GENERAL FREEDOMS BY THE 

STATE AND COMPENSATION (SUING THE ATTORNEY 

GENERAL) 

LIABILITY FOR POLICE EXCESSES AND BRUTALITY  

Article 250(2)718 of the 1995 Constitution stipulates that in civil proceedings by 

or against the government shall be instituted by or against the Attorney 

General.719 In civil proceedings, the Government as master and employer of 

police officers is vicariously liable or responsible for acts of police officers done 

within the course of duty. In the case of Muwonge Vs Attorney General,720 the 

Government was sued in negligence through the Attorney General for acts of a 

Policeman who during a riot fired shots that killed the Appellant’s father in his 

house. The court had to decide whether the Government was responsible for the 

police officer’s acts. It was held that the firing of the shot was an act done within 

the exercise of the policeman’s duty for which the Government of Uganda was 

liable as master even if it was wanton, unlawful and unjustified. The question to 

ask is whether the acts of the Policeman were committed in the course of the 

policeman’s duty regardless of whether they were committed contrary to the 

master’s general instructions. The Government is therefore liable for acts of a 

                                                           
718 Constitution of the Republic of Uganda, 1995 (As amended) 
719 See also Section 10 of the Government Proceedings Act (Cap 77) 
720 [1967] EA 17 
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policeman done within the exercise of his duty even when the acts are done 

contraryto its orders, wantonly recklessly or even negligently.  

Therefore, for any person aggrieved by the conduct of the Police and they believe 

that it has infringed upon or threatened their fundamental rights and freedoms, 

Article 50 entitles them to petition the High Court for enforcement of their rights. 

They can also institute a suit in negligence against the government for any harm 

occasioned by any negligent acts of the police.  

An aggrieved person who does not pursue civil court action may lodge a 

complaint with the Uganda Human Rights Commission which is mandated 

under Article 52 of the Constitution to investigate, at its own initiative or on a 

complaint made by any person or group of persons against the violation of any 

human right. The Commission may hear the complaint and order redress in terms 

of compensation or any other legal remedy.  Police officers can also be held 

personally liable through criminal proceedings for their reckless acts in law 

enforcement.  

The Police itself can open up investigations and commence criminal  

proceedings against its officers. In the case of Byarugaba v Uganda,721 a Police 

Inspector, was convicted of unlawfully wounding two men who had been 

arrested but not charged with any offence. He shot them on the allegation that 

they were attempting to escape from lawful custody and yet they were unarmed 

and hand-cuffed. The court held that he could have easily re-arrested them 

without the use of excessive force and he was thus convicted. The 2014 Uganda 

Human Rights Commission report also states that, on 20th January, 2014, Police 

in Jinja killed a one Rashid Ntale, a seventh-grade pupil, when they fired live 

bullets to stop a student riot in the Bugembe sports stadium. Consequently, on 

24th February, authorities arrested two police officers, Patrick Nuwagaba and 

                                                           
721 [1973] 1 EA 234 (CAK) 
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Constable Julian Mucunguzi, and were charged by a court in Jinja with murder. 

The case is still pending in court but it is evidence that police officers can be held 

personally liable for their action. 

P L E A D I N G S  

It is in all cases desirable and necessary that the matter to be submitted in court 

for decision should in all cases be ascertained.  The defendant is entitled to know 

all that the plaintiff alleges against him or her.  The plaintiff is also entitled to 

know what the defendant’s defence is.  

The defendant may dispute every statement made by the plaintiff or may be 

prepared to prove other facts that will give the case a different turn. He or she 

may rely on a point of law or on the claim. In all cases, before the trial, parties 

should know exactly what they are fighting about. Otherwise, they unnecessarily 

labour and incur unnecessary expenses to procure evidence to prove at the trial 

facts which the opposite party concedes.   

Section 2 of the Civil Procedure Act defines pleadings to include “any petition 

or summons, and also includes the statements in writing of the claim or demand 

of any plaintiff, and of the defence of any defendant to them, and the reply of the 

plaintiff to any defence or counterclaim of a defendant”.   

In Odger’s Principles of Pleadings and Practice, 20th Edition, page 11, pleadings 

are defined as statements in writing, served by each party alternately on his 

opponent, stating what his contention will be at the trial, and giving all such 

details as his opponent needs to know in order to prepare his case in answer”.   

The usual pleadings in an action are: • Statement of claim/Plaint, in which the 

plaintiff sets out his or her cause of action with all necessary particulars as to his 

or her injuries and losses. • A defence, in which the defendant deals with every 

material fact alleged by the plaintiff in his statement of claim and also states new 

facts on which he or she intends to rely. A defendant may also set up a cross 
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claim known as a counter claim. • A reply in which the plaintiff deals with fresh 

facts raised by the defendant in his or her defence. A reply is unusual except 

where a defendant sets up a counter claim.   

The plaintiff naturally begins with a plaint presented to court. On the plaint, the 

plaintiff lays his or her claim.   

The defendant may put in his or her defence which besides answering the 

plaintiff’s claim may set up a counter claim or a set off.   

The plaintiff may make a reply and the defendant may rejoin.  Each of the 

alternate pleadings must in its own terms either admit or deny the facts alleged 

in the last preceding pleadings.  It may also allege additional facts where 

necessary.    

The points admitted by either side are extracted and distinguished from those in 

controversy. Other facts not disputed may prove to be immaterial. Thus, 

litigation is limited to the real matters in dispute.    

Pleadings should be conducted so as to evolve clearly defined issues, definite 

propositions of law and fact asserted by one party and denied by the other but 

which both agree to be the points on which they wish to have the court decide in 

the suit. Refer to:  

(a) Angella Katatumba v Anti-Corruption Coalition of Uganda, HCCS 307 of 

2011 (Commercial Court),   

(b) Michael Richardson v Randblair & Another (HCMA 51 of 2012 – 

Commercial Court)   

There are advantages achieved after the exchange of pleadings namely:  

 The parties themselves get to know what exactly is in dispute and actually 

may find that they are fighting over nothing.  

 The parties get to know what exactly will be brought at the trial and this 

may save expenses in procuring evidence.  
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 The mode of the trial may be determined from the pleadings which may 

raise a simple point of law.  

 Pleadings help in final determination of the issues. The successors to the 

parties do not have to fight over the same issue. (see s.7 CPA).   

The function of pleadings is to ascertain with precision the matters on which the 

parties differ and those on which they agree and thus, to arrive at clearly defined 

issues which both parties desire a judicial decision. To arrive at this, pleadings 

must be exchanged between the parties in accordance with the law and practice.   

The law requires each party to state clearly and intelligibly the material facts on 

which he or she relies omitting everything immaterial and to insist on his or her 

opponent admitting or expressly denying every material matter alleged against 

him or her.  Each party must give his or her opponent a sufficient outline of the 

case.   

After the first pleading, namely the plaint, each party must do more than state his 

or her case. He or she must deal with what is presented by the opponent. A party 

who wants to contest the opponent’s case must deal with the other party’s case 

in three ways:  

a) He or she can deny the whole or some essential part of averments of facts 

contained in the pleadings. This is what is called traversing an opponent’s 

allegations and the party will in essence be compelling the other to prove his or 

her allegation. 722   

b) He or she may confess and avoid (confession and avoidance). In his or her 

defence, the defendant may admit the truth of the facts set out by the plaintiff but 

then allege other facts which go to destroy the effect of the facts alleged in the 

plaint. This is so for instance in cases of contributory negligence.  A plea of 

                                                           
722 Refer to:  Nile Bank Ltd v Thomas Kato & Others, HCMA 1190 of 1999 (Commercial 

Court) 
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confession and avoidance neither simply admits nor merely denies; it admits that 

the facts alleged by the opposite party make out a good prima facie case or 

defence, but it proceeds to destroy the effect of these allegations either by 

showing some justification or excuse of the matter charged, or some discharge 

or release from it. 723 

c) A demurrer – This basically means pleading a point of law. The defendant 

may plead res judicata, limitation, e.t.c. particularly, the allegation may be 

traversed or objected to as bad in law, or some collateral matter may be raised to 

destroy the effect of the plaintiff’s pleading. A demurrer in effect disputes the 

sufficiency in law of a pleading on the opposite side. In Uganda, it comes in form 

of what are called preliminary objections.  

In Mukisa Biscuit Manufacturing Co. Ltd –Vs- West End Distributors Ltd [1969] 

EA 696, at p. 701 Sir Charles Newbold, p. added: “A preliminary objection is in 

the nature of what used to be a demurrer.  It raises a pure point of law which is 

argued on the assumption that all facts pleaded by the other side are correct.  It 

cannot be raised if any fact has to be ascertained or if what is sought is the 

exercise of a judicial discretion.” 724 

The cardinal rule of pleadings is contained in order 6 rule 1(1) which states that 

“Every pleading shall contain a brief statement of the material facts on which the 

party pleading relies for a claim or defence, as the case may be.”   

                                                           
723 Refer to: Andes (EAS) Limited v Akoong Wat Mulik Systems Ltd & 2 Others , HCCS No. 

184 of 2008; Agri Industrial Management Agency Ltd v Kayonza Growers Tea Factory Ltd & 

Another, HCCS No. 819 of 2004(Commercial Court).   

 
724 Refer to:  1. Dr. Arinaitwe Raphael & 37 others v Inspectorate of Government, HCCS No. 

349 of 2007 (Civil Division) 2. ZTE Corporation v Uganda Telecom Ltd, HCCS No. 169 of 

2013[2015]-ULII   
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Under Order 6 rule 1(2) it is provided that: “the pleadings shall, when necessary, 

be divided into paragraphs, numbered consecutively; and dates, sums and 

numbers shall be expressed in figures.”   

From this rule, it follows that:  

(a) Pleadings should contain facts not law and a party has to prove those facts 

that will help him or her to hold his or her case and he or she must do so 

precisely.725  

 In Shaw v Shaw [1954] 2 QB 429, 441, Lord Denning said that:  

“It is said that an implied warranty is not alleged in the pleadings, but all the 

material facts are alleged, and in these days, so long as those facts are alleged, 

that is sufficient for the court to proceed to judgment without putting any 

particular legal label upon the cause of action”.726  

Whenever a party is pleading, he must only set out the material facts. It is not 

sufficient to plead generally.    

(b) A party must plead only the material facts. In Bruce v Oldham’s Press Ltd, 

727  Scott, LJ, said that: “The word ‘material’ means necessary for the purpose of 

formulating a complete cause of action, and if any one ‘material’ fact is omitted, 

the statement of claim is bad”.   

In Darbyshire v Leigh728, it was stated that: “But in an action for libel or slander, 

the precise words complained of are material, and they must be set out verbatim 

in the statement of claim. If the words taken by themselves are not clearly 

actionable, the plaintiff must also insert in his statement of claim an averment 

(with particulars in support) of an actionable meaning which he will contend the 

                                                           
725 Refer to:  Wekesa John Patrick v Attorney General, HCCS No. 130 of 2008 (Civil 

Division); Orishaba & 25 Others v Gold Trust Bank (U) Ltd, HCSS No. 194 of 2009 (Civil 

Division)  
726 See also: Singlehurst v Tapscott Steamship Co. (1899) WN 133  
727 [1936] 1 KB 712, 
728 [1896] 1 QB 554, 65 LJ QB 360 
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words conveyed to those to whom they were established. Such an averment is 

called an innuendo”.   

Whether or not a fact is material will depend on the circumstances of a case and 

where there is doubt, a fact should be included in the pleadings as the more facts 

included the better.    

Where notice is an element of a cause of action, one must plead that notice. Rule 

14 of Order 6 provides that: “Wherever it is material to allege notice to any 

person of any fact, matter or thing, it shall be sufficient to allege the notice as a 

fact, unless the form or the precise terms of the notice, or the circumstances from 

which the notice is to be inferred, are material.” For instance, under Section 47 

of the Bills of Exchange Act, it is a requirement to give notice of dishonor to the 

person who issued the bill of exchange.   

A party must state his or her case. The plaintiff is not entitled to any relief not 

pleaded in the pleadings and not proved at the trial. In David Acar v Acar 

Aliro,729 the court found that a party who has not pleaded an issue or led evidence 

on it in a lower court cannot raise it on appeal.    

Under Order 6 rule 2, every pleading must be accompanied by a summary of 

evidence, list of witnesses, list of documents and list of authorities. This is hinged 

on the fundamental premise that there should be no element of surprise at the 

trial. Additional lists can be presented to the court with leave.   

PARTICULARS IN PLEADINGS  

The necessity for particulars springs from the need to have precise and concise 

pleadings. They serve to supplement otherwise vague and generalized pleadings 

and are necessary for a fair trial.   

                                                           
729 (1987) HCB 60 
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Particulars also help to prevent surprise at the trial by informing the other party 

of the nature of the case he or she is likely to meet and defend thus securing 

ground for an amicable settlement of issues as opposed to warfare.  

 Order 6 rule 3 of the CPR provides that: “In all cases in which the party pleading 

relies on any misrepresentation, fraud, breach of trust, wilful default or undue 

influence, and in all other cases in which particulars may be necessary, the 

particulars with dates shall be stated in the pleadings.”   

In Bisuti v Busoga District Administration (1971) 1 ULR 179 (, the court held 

that the function of particulars was to carry into operation the overriding 

principle that litigation between the parties and particularly the trial should be 

conducted fairly, openly and without surprise.  They serve to inform the other 

side of the nature of the case they have to meet as distinguished from the mode 

in which the case is to be proved, to enable the other side to know the what 

evidence they ought to be prepared with and to prepare for trial and to prevent 

the other side from being taken by surprise.   

In Lubega v Barclays Bank, SCCA No. 2 of 1992, the Supreme Court held that 

particulars of fraud must be pleaded as a legal requirement but that failure to do 

so is a mere irregularity curable by adducing evidence.   

In Kampala Bottlers v Damanico, SCCA No. 22 of 1992 court found that 

particulars are mandatory and failure to state them was fatal. Refer also to:  

Nagawa Agnes & Another v Segawa Samuel and 8 Others, HCCS No. 27 of 

2012(Civil Division)   

Further and Better Particulars Pleadings may be filed and exchanged between 

the parties, a plaint may be served on the defendant who may serve a written 

statement of defence in turn but the other party may feel that the opposite party’s 

pleadings lack the particulars required. In situations where a party finds that the 
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adversary’s pleadings are not clear, procedural law provides for methods of 

seeking clarity.    

This can be through seeking further and better particulars, discovery of 

documents or the administration of interrogatories.  The opposite party’s 

pleadings may be attacked in order to enable the party to acquire the necessary 

particulars required in the case.   

Since a party cannot amend the other party’s pleadings, he or she can ask for an 

alteration or clarification in the other party’s pleadings.   

Order 6 rule 4 states that: “A further and better statement of the nature of the 

claim or defence, or further and better particulars of any matter stated in any 

pleading, may in all cases be ordered upon such terms as to costs and otherwise 

as may be just.”   

Initially, the unsatisfied party writes to the other requesting him to furnish him 

with material facts. If after correspondence the particulars are not forthcoming, 

the party requiring particulars may apply to court for an order requesting the 

opposite party to furnish further and better particulars and the court may make 

such order.   

The object of further and better particulars is to enable the other party to know 

what to expect at the trial. The opponent should not be surprised.  

I N J U N C T I O N S  A G A I N S T  G O V E R N M E N T   

Section 14 of the Government Proceedings Act Cap 77 gives the court powers to 

grant all such remedies against government as may be granted against private 

individuals in civil proceedings. However, the section bars the court from giving 

any such relief against the government if the effect is to grant an injunction or to 

order specific performance.  

Similarly, according to section 14(2) an injunction can’t be granted against a 

government official if the effect is that the relief is granted against government.  



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
704 

 

In the case of Attorney General vs. Silvers Springs Hotel Ltd (1992) II KALR 

42, Court observed that the purpose (of now section 14) of is that government 

machinery shouldn’t be brought to halt and the government shouldn’t be subject 

to embarrassment. That it will be against public policy if the government 

business was brought to halt.  

In the case of Christopher Sebuliba vs. Attorney General the plaintiff sued the 

government to recover land and for an eviction order in the trial court. The 

eviction order was denied as being contrary to section 14 of the Government 

Proceedings Act. On appeal, Justice Platt held that whereas the government is 

entitled to protection, such protection should be scrutinized carefully. There 

situations where the government may not insist on such protection or may by 

implication wave its immunity. In this case the government conduct was such 

that it had waved its immunity. The government had indicated to the plaintiff 

that it wouldn’t vacate the premises without a court order. However, court noted 

that it would be unfair to the plaintiff if the same government claimed immunity 

when faced with the court order.  

The current position of the law as regards injunctions against government is in 

the Court of Appeal decision in the case of Attorney General vs. Osotraco Ltd.730 

An appeal arising from the judgment and orders of the High Court (Egonda 

Ntende) ruled that s.15 (1)(b) of the Government Proceedings Act not to be 

inconformity with the 1995 constitution and made ancillary order of eviction 

against the appellant and its agents with costs. Court of Appeal held that Art.273 

requires existing laws to be construed with such modification, adoption, 

qualification and exceptions as may be necessary to bring into conformity with 

the constitution. That Art. 273 only empowers all courts to modify the existing 

unjust laws without necessarily having to refer all such cases to the constitutional 

                                                           
730 C.A No.32/2002. 
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court. This provision enables the court to expedite justice by construing unjust 

and archaic laws and bringing them in conformity with the constitution, so that 

they do not exist and are void. That the learned judge in his judgment reviewed 

a number of foreign decisions whose primary object was ‘to do away with the 

archaic state protection and to place the sate or the government at par with any 

other juristic legal entity in line with modern social thinking of progressive 

societies.’ That this is the object of Art. 273 and cannot be said that he acted 

outside the ambit of Art. 273. That the Silver Springs case predates the 1995 

constitution by about 6 years, times have changed, the decision cannot therefore 

be said to be in line with the spirit of the new constitution especially Art. 126(1) 

which provides that judicial powers is derived from the people and shall be 

exercised by the courts established under the constitution in the name of the 

people and in conformity with the law and with the values, norms and aspirations 

of the people. That since the 1995 constitution, the rights, powers and immunities 

of the state are not immutable anymore. That the judge’s orders of eviction were 

confirmed.  

O 41 r 3 requires service of application to the opposite party. i.e You can’t get 

an exparte injunction. 041 r 9 Application is by chamber summons supported by 

affidavit. O.6 r 1 Summary of evidence, witnesses 

E X E C U T I O N  A G A I N S T  T H E  G O V E R N M E N T   

Neither arrest nor attachment can be enforced against the government as of right. 

Rule 15 of the Government proceedings (civil procedure) rules S.171-1 excludes 

the applicability of O.22 (execution of decrees and orders), 23 (Attachment of 

debts) and 42 (appointment of receivers) to matters relating to government. 

Under these rules therefore, it is the law that no attachment of government 

property can issue.  
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Before an execution or satisfaction of an order against government is issued, the 

judgement debtor shall apply for a certificate of satisfaction order before a 

registrar after expiration of twenty-one days S.19 GPA and Rule 14 (1) 

Government proceedings (civil procedure) rules. Such a copy of certificate is 

served to the Attorney General by the decree holder S.19 (2) GPA. This 

procedure was summarised in the case of Brother Peter vs A.G731 to the effect 

that the proper procedure is for the judgement creditor to apply for and obtain a 

certificate from the registrar and present it to the proper officer or accounts and 

after endorsement from the Attorney General for payment.  

Where the official refuses to pay, the judgement debtor can apply for mandamus. 

The high court has the power to make an order for mandamus which is directed 

towards the public officer in question requiring him to do that for which he is 

under a public duty to do732  

In the case of Goodman Agencies Ltd & Ors vs A.G733, an application for judicial 

review on which an order of mandamus directing the Government of Uganda 

through the commissioner treasury comply with the judgement and decree of 

court. Justice Tabaro held that by judgement dated 14-11-2005 it was decreed 

that Government to pay the sum of 1,332,172,842shs representing the value of 

the truck in question, Shs 12,865,370,000 representing loss of income/ earning 

and. Shs300,000,000 being cost of the suit. That subsequently in a ruling of court 

it was ordered that the decretal amount be paid in court, to date the defendant 

A.G has not met the detrital amount. That ordinarily the judgement creditors 

would be entitled to proceed with the execution, it is well known that execution 

against the Government is not permitted by law. Since there is no other mode or 

channel for recovery of the detrital amount, an application is granted under 

O.46A and an application for mandamus shall be fixed. 

                                                           
731 [1980] 107 
732 S. 37 (1), Judicature Act (Cap 13) 
733 HCCS No.719/1997 
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In the case of Nabuwati & 2 Ors vs. The Secretary to the Treasury & Anor 734 

the applicant sought orders of mandamus to issue against the respondents to pay 

money indicated in the Certificate of order against the government. The issue 

was whether this was a proper case for issue of the order of mandamus. Court 

held that the high court has discretion to grant an order of manadamus in all cases 

in which it appears to be just and convenient. The order may be granted 

unconditionally or on such terms and conditions as the court thinks fit. That in 

order to obtain a writ of mandamus, the Applicant has to establish the following 

circumstances; 

 A clear legal right and a corresponding duty in the respondent  

 That some specific act or thing that the law requires that particular officer 

to so, has been omitted to be done 

 Lack of any alternative  

 Whether the alternative remedy exists but it is inconvenient, less beneficial 

or less effective or totally ineffective.  

That courts have clearly stated that ‘the duty to perform an act must be 

indisputable and plainly defined as mandamus will not issue to enforce doubtful 

rights’735  

That in the present case, the applicant obtained judgement against the Attorney 

general,  

a decree was extracted. A certificate of order was issued. Minister of justice by 

letter directed the respondents to pay the amounts due in the said certificate but 

the respondents have failed to settle the amount due, to the detriment of the 

applicants. That it has been established by courts ‘a decree or order of payment 

made against Government becomes a statutory duty for the Government 

                                                           
734 HCMA No. 2613 of 2016 
735 see Nampogo Robert and Another vs. A.G HCCMA 0048/2009.  
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concerned to perform the duty. And that payments decreed against Government 

have to be made by the Attorney General through the Treasury Officer of 

Accounts.’  

That the respondent’s refusal and or failure to pay amounts decreed by court 

continues to grossly inconvenience the applicants. The writ of mandamus to issue 

to compel the respondents to perform their statutory duty to pay the applicants 

the sums due and owing as per the decree and certificate of order against the 

government.  

In case an order of mandamus is granted and the official is still obstinate, court 

can invoke contempt of court proceedings or by an application to show cause 

why the respondent should not be committed to a civil prison for non-compliance 

with order of mandamus. In practice, some decree holders are pushing for 

execution against Government departments by way of attachment of 

Government property (motor vehicles) relying on the principles and reasoning 

for the grant of injunctive relief against the Government .736  

C O N C L U S I O N  

In conclusion, Police brutality infringes on Ugandans’ fundamental right to be 

free from cruel, inhuman, degrading treatment as well as the right to peacefully 

assemble. Police needs to exercise its mandate with regard to principles of 

reasonableness and necessity. The overt displays of brutality and violence by the 

police are a misuse of its power in the Police Act. However, clear laws that define 

and limit the powers of the Police to what is absolutely necessary for it to perform 

its functions coupled with police training on the law, can result in less cases of 

Police brutality, more transparency and professionalism in effecting arrests. 

                                                           
736 See Ostraca Ltd v A.G. (HC-00-CV-CS-1986/1380) [2002] UGHC 5 
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A P P E N D I X  

C A S E  E X T R A C T S   

J O S H I  V  U G A N D A  S U G A R  F A C T O R Y  L T D  [ 1 9 6 8 ]  E A  5 7 0    

CORAM: (DE LESTANG. V-P, SPRY AND LAW, JJ.A.)   

CIVIL APPEAL NO 16 OF 1968   

BETWEEN NARMADASHANKER MANISHANKER 

JOSHI}……………….APPELANT  

AND UGANDA SUGAR FACTORY 

LIMITED}…………………RESPONDENT   

[Appeal from a ruling and order of the High Court of Uganda at Kampala 

(Saldanha, J.) dated 7th February, 1968 in Civil Case No. 305 of 1967]    11 July, 

1968.   

The following Judgments were read.  

L A W ,  J . A .    

This is an appeal against the dismissal by the High Court of Uganda (Saldanha, 

J.) of an application for further and better particulars of a pleading. The appellant 

is the plaintiff in a pending civil suit in which he claims damages for personal 

injuries resulting from a collision between the motor-cycle ridden by him and a 

tractor and trailer driven by the servant or agent of the defendant company.   

By paragraph 5of the plaint, it is alleged that the accident happened “on or about 

the 2nd day of February, 1965, at about 7.45 p.m., on a road in Bukolongo 

Division of the defendant's estate near Lugazi" amongst the particulars of 

negligence alleged against the defendant's driver are that   

“(c) he drove the said tractor or permitted them (sic) to be driven without any 

effective lighting;   

(g) he failed to slow down or to stop when his view ahead was obstructed due to 

darkness."   
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By paragraph 4 of the defence, the defendant admitted that the accident occurred 

on the day and at the place alleged in the plaintiff but went on to plead "further, 

the defendant does not admit that the collision occurred at 7.45 p.m. as alleged.” 

By paragraphs 5 and 6 of the defence it is pleaded that the collision was caused 

solely, alternatively was contributed to, by the plaintiff's own negligence, which 

is particularized but without any reference to lights.   

The plaintiff's advocate wrote to the defendant's advocate in the following terms    

"I refer to the defence filed herein and I shall be obliged if you will let me have 

the following further and better particulars thereof:   

Para 4. The defendant denies that the accident took place at 7.45 p.m. I wish to 

know what time the defendant alleges that the accident took place."   

To this letter the defendant's advocate replied as follows    

"It is the plaintiff's allegation that the collision occurred at 7.45 p.m. (paragraph 

5 of the plaint). Paragraph 4 of the written statement of Defence states, inter alia 

that the defendant does not admit that the collision occurred at 7.45 p.m. as 

alleged. The statement in your letter that 'the defendant denies that the accident 

took place at 7.45 p.m.' is not correct. The plaintiff has made a certain allegation 

of fact, and it is open to the defendant to say no more than that the allegation is 

not admitted. In our opinion, it is for the plaintiff to prove his allegation and he 

cannot call upon the defendant to amplify the non- admission."   

The plaintiff then applied to the High Court by notice of motion for an order that 

the defendant supply the further and better particulars asked for. n dismissing 

this application, Saldanha J. said "The plaintiff's task has been facilitated by the 

defendant's admission of the Collision and the date on which it occurred. That it 

occurred at 7.45 p.m. is not admitted and the plaintiff must therefore prove it and 

the defendant is under no obligation to state the time at which he alleges the 

collision occurred."   
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From this decision the plaintiff now appeals. Mr. Hunt for the plaintiff /appellant 

has made a number of submissions. The first is that there is no difference between 

a refusal to admit an allegation, and a denial thereof and he relies on a dictum to 

this effect by Grove J. in Hall v.London and North-Western Railway Co. . (1877) 

XXXV L.T. 848.   

Secondly, Mr. Hunt submits that, reading the pleadings as a whole, time is a 

material factor in this case. The plaintiff has claimed that the accident occurred 

in the hours of darkness, and that it has caused inter alia by reason of defective 

lighting on the defendant's vehicle. By admitting the date and place of' the 

accident, but denying that it occurred at 7.45 p.m. when it was dark, the defendant 

in Mr. Hunt's submission must be taken to be asserting that the accident took 

place at a time when it was not dark, and in those circumstances the plaintiff is 

entitled to particulars as to the time when the defendant alleges that the accident 

took place.   

Thirdly, Mr. Hunt submits that the object of pleadings is to prevent either party 

being taken by surprise at the trial, and to enable the parties to know what case 

they have to meet. He relies on Order 6 rule 9 which reads as follows:  "When a 

party in any pleading denies an allegation of fact in the previous pleading of the 

opposite party, he must not do so evasively, but answer the point of substance. 

Thus, if it be alleged that he received a certain sum of money, it shall not be 

sufficient to deny that he received that particular amount, but he must deny that 

he received that sum or any part thereof, or else set out how much he received. 

And if the allegation is made with diverse circumstances, it shall not be sufficient 

to deny it along with those circumstances."   

Mr. Hunt submits that the defendant's pleading in this case is evasive. In 

admitting the date and place of the accident, but not admitting the time, the 
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defendant is in effect alleging that the accident took place at a different time, and 

he should be made to give particulars of this allegation.   

Mr. Dholakia for the defendant/respondent submits that all that the defendant has 

done is to traverse the plaintiff's statement that the accident took place at 7.45 

p.m. and put him to proof of that allegation. A traverse of a positive allegation 

does not constitute an assertion of fact, and a defendant cannot be ordered to 

particularize the mere non-admission of a pleaded fact. This is not a case of a 

traverse of a negative averment, which might involve an affirmative allegation 

(Pinson v. Lloyds Bank (1941) 2 All E.R. 636).   

Mr. Dholakia also submits that a defendant should not be required. To disclose 

particulars of the circumstances of an accident which he 113,s admitted did take 

place, and he relies in this respect on Fox v. H. Wood (1962) 3 All E.H. 1100, 

and submits that the time at which an admitted accident occurred is one of its 

circumstances.    

I may say at once that I disagree with this submission. It is clear from the 

judgment of Diplock L.J. in Fox's case, with which the ether members of the 

court agreed that by the circumstances of the accident he meant how and not 

when it happened.   

Mr. Dholakia also relied on the judgment of Pennyquick, J. in Chapple v. 

Electrical Trades Union (1961) 3 All E.H. 612, in which the learned judge cited 

with approval the notes to Order 19 rule 6 R.S.C. In the Annual Practice, 1961, 

and in particular this extract there from     

"Traverse by defendant. A traverse by a defendant even of a negative allegation 

which the plaintiff must establish in order to succeed is not matter stated of which 

particulars will be ordered, but particulars may be ordered where the traverse 

involves a positive allegation."   
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I am content to accept the above as a correct statement of the law on the subject 

with which this appeal is concerned. The answer in this appeal depends in my 

view on whether the defendant's refusal to admit the plaintiff's assertion that the 

accident occurred at 7.45 p.m., and therefore in the hours of darkness, implies a 

positive assertion on the art of the defendant that the accident occurred at a time 

other than in the hours of darkness.   

I agree with Mr. Hunt that there is no effective (difference between a refusal to 

admit a fact and a denial of that fact. The exact time at which an accident 

occurred is not normally of material importance, but it is material in this case in 

view of the allegations of negligence in relation to light. The fact that the 

defendant has gone out of his way, whilst admitting the date and place of the 

accident, to deny the time of its happening, raises to my mind a strong 

interference that the defendant considers the time of the accident to be a material 

factor in this case.   

It would be material if the time contended for by the defence is a time during the 

hours of daylight, in which case those allegations of negligence relating to lights 

and to failure to stop because of darkness would fail. If in fact the defendant will 

contend at the trial that the accident occurred in the hours of daylight, then I 

consider that the plaintiff is entitled to be so informed, in order not to be taken 

by surprise.   

In Thorp v. Holdsworth (1876) 3 Ch.D. 637, the defendant pleaded as follows: -  

“The defendant denies that the terms of the arrangement between himself and the 

plaintiff were definitely agreed upon as alleged"   

Such a denial was held by Jessel M.R. to be evasive, under Order XIX rule 12 

R.S.C. as it was then expressed, which was in identical terminology with that of 

Order 6 rule 9 of the Uganda Civil Procedure Rules. As the Master of the Rolls 

commented "it is the very object we have always had in pleading to know what 
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the defendant's version of the matter is in order that the parties may come to an 

issue". In my view the position in this appeal is comparable.   

To say in a defence that it is not admitted or that it is denied, that an event took 

place at the time alleged in the plaint is in my opinion an evasive plea within the 

meaning of Order 6 rule 9, especially when time as in this case may well be a 

material factor. If the defendant is contending that the accident took place at a 

time other than "at about 7.45 p.m." as pleaded in the plaint, then to comply with 

Order 6 rule 9 he should specify the time for which he contends. If he is not so 

contending, he should not have traversed the allegation as to time. I consider that 

the plaintiff is entitled to know what the defendant's version is in relation to time 

of the accident, which has been put in issue by the defendant.   

I would allow this appeal.     

S P R Y ,  J . A . :    

I have had the advantage of reading in draft the judgment of Law, J.A., in which 

are set out the facts giving rise to this appeal and I do not think it necessary to 

repeat them in full. Briefly, the position is that the appellant has averred that an 

accident took place at a particular time and place. The respondent company has 

admitted that the accident occurred and the place where it occurred but has 

refused to admit the time. The appellant claims to be entitled to further and better 

particulars, that is, he claims to be entitled to know at what time the respondent 

company alleges the accident took place.   

The High Court refused an order for particulars and the appellant now appeals to 

this Court. The appeal turns on four rules of the Civil Procedure (Revised) Rules, 

1948.These are rules 3, 3A, 7 and 9 of Order VI. Rule 3 provides for the ordering 

of further and better particulars; rule 3A provides that an allegation of fact in any 

pleading if not specifically denied, is to be taken to be admitted; rule 7 provides 
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that every allegation of fact must be dealt with specifically by a defendant; and 

rule 9 provides that a denial must not be evasive.   

The general principle is, I think; set out in the judgment of Astbury, J., in 

Weinberger v. Inglis (1916-17) All E.R. Rep. 843, when he said "As a general 

rule, the court never orders a defendant to give particulars of facts and matters 

which the plaintiff has to prove in order to Succeed, and this is especially the 

case where a defendant has confined himself to putting the plaintiff to the proof 

of allegations in the statement of claim, the onus of establishing which lies upon 

him."   

Looking at the matter on the simplest footing, the appellant has made certain 

allegations which he must prove to succeed. The respondent company has made 

his task somewhat easier by admitting certain of those allegations but the onus 

remains on the appellant to prove those that are not admitted.   

The court will, however, order a defendant to furnish particulars where he is 

making positive averments and will also exercise its discretion to order 

particulars where it believes that by so doing it will narrow the issues and avoid 

surprise, and so reduce expense.   

It has been suggested that in refusing to admit (which, I agree, is for all practical 

purposes the same as denying) that the accident occurred at 7.45 p.m., the 

respondent company is, in effect, asserting that it occurred at some other time, 

and that, since the plaint contains reference to a vehicle not having "any effective 

lighting" and to the view being obstructed by "darkness", it may be assumed that 

what he is asserting is that the accident occurred in day light. I am not persuaded 

by that argument. Of course, in a sense, just as a coin has an obverse and a 

reverse, so every negative can be expressed as a positive, but the question, as I 

see it, is not whether a denial could have been expressed in a positive way, but 

whether the defendant's intention is merely to deny or to set up a positive case in 
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contradiction. A defendant is perfectly entitled, if he wishes, to adopt an entirely 

negative attitude, putting the plaintiff to proof of his allegations, and if he does 

so, the plaintiff cannot, by asking for particulars, compel him to make positive 

assertions.   

On the other hand, of course, when a defendant adopts a purely defensive attitude 

in his pleadings, he will not be allowed to conduct his case on a different footing, 

or at least only on terms (Weinberger v. Inglis, supra; Pinson v. Lloyds & 

National Provincial Foreign Bank, Ltd. (1941) 2 All E.R. 636). Again, I cannot 

say that there is likely to be any question of surprise. The appellant has averred, 

and presumably believes he can prove, that the accident occurred at about 7.45 

p.m. He has been given notice that that allegation will be challenged. If the 

allegation is material, and it would appear that both sides think it is, the appellant 

will call all the evidence he can to prove it.   

I cannot see that he is in any way handicapped in the preparation of his case. It 

is possible that there may be some extraordinary development at the trial, but the 

court has a discretion to allow rebutting evidence to meet any such situation, and 

for this purpose may, if necessary, grant an adjournment, making any appropriate 

order as to costs. There remains the question whether the denial can be said to be 

evasive. At first sight, there might seem an analogy with the example given in 

rule 9.  If it is averred that a defendant received a certain sum, it is evasive merely 

to deny the receipt of that sum. The defendant must either say what sum he 

received, or that he received nothing.   

On consideration, however, I do not think the analogy a good one. A denial by a 

defendant that he has received, say, £50, is, on the face of it, a denial of liability 

and it is obviously misleading to the plaintiff and to the court if he had in fact 

received £49. Here, however, the issue is one of negligence and that is clearly 

denied. The time when the accident occurred is not a primary issue. It may, or 
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may not, be of importance in assessing the evidence of negligence. It is true that 

the appellant has referred to "darkness" in his plaint but only in the particulars, 

and a defendant is not required to plead to particulars (Chapple v. E.T.U. (1961) 

3 All E.R. 612).   

In my opinion, the denial was not evasive. For the reasons I have given, I think 

the learned Judge was right in refusing to order particulars and I would dismiss 

the appeal.   

DE LESTANG V-P.:   

The facts giving rise to this appeal are fully stated in the judgment of Law, J.A. 

and I will not repeat them. Suffice it to say that the appellant, who was the 

plaintiff in the court below, averred in his plaint that the accident on which his 

claim was found occurred at 7.45.p.m. on the day and at the place stated. The 

respondent admitted that the accident had taken place on the date and at the place 

stated but did not admit that "it occurred at 7.45.p.m. as alleged". As the 

appellant's case is partly founded on the accident having occurred in darkness, 

the time is clearly a material factor in the case. I do not think also that there is 

any material difference between a non-admission and a denial.  It is contended 

for the appellant that in these circumstances the respondent's defence is evasive 

and that unless he gives particulars of the time when the accident occurred the 

appellant would be taken by surprise at the trial if it were sought to prove that it 

occurred in daylight.  I cannot see any merit in the latter contention. Surely it is 

for the appellant to prove his case and he knows that time is in issue. I fail to see 

how in these circumstances he can say that he would be taken by surprise on the 

matter of time. As regards the allegation of evasiveness, a denial in the form in 

which it was made in this case is an extremely common form of pleading and 

does not seem to me to be embarrassing as it makes it quite clear that time is in 

issue. The Civil Procedure Rules of Uganda on the subject of particulars are not 
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materially different from the rules of the Supreme Court in England and 

consequently guidance may be obtained from the decided English cases.   

In Fox v. H. Wood (Harrow) Limited, (1962) 3 All E.R. 1100, a workman put 

his foot in a hole in the floor at his place of work; he fell and was injured. In an 

action by the workman against his employers for damages for negligence, the 

defendants, by their defence, alleged contributory negligence and pleaded "it is 

admitted that the plaintiff suffered an accident on the date referred to in the 

statement of claim during the course of his employment, but no admissions are 

made as to the circumstances of the alleged accident."   

The plaintiff applied for particulars of the accident admitted and for a description 

of it, saying when and where it occurred. It was held by the Court of Appeal that 

the defendants should not be ordered to give particulars of the accident admitted.   

I cannot distinguish the present case from that case, and I would, with respect, 

endorse what Diplock, L.J. said in it.    

"I might add that the only effect of permitting particulars to be given where the 

pleading is in this form would be to dissuade defendants from making such 

admissions as they can to limit the issues at the trial."   

I would accordingly dismiss this appeal and as Spry, J.A. is of the same view, 

the appeal is dismissed with costs.  

See also: Weiberger v Inglis (1916-17) All ER 844 (House of Lords)   

B A N K  O F  B A R O D A  ( U )  L T D  V  W I L S O N  

B U Y O N J O  K A M U G U N D A ,  S C C A  N O .  1 0  O F  2 0 0 4    

[Appeal from a decision of the Court of Appeal at Kampala before (Okello, 

Engwau and Byamugisha.JJ.A.) dated 3rd March, 2004 in Civil Appeal No.66 

of 2002]   
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J U D G M E N T  O F  T S E K O O K O ,  J S C    

This is a second appeal.  It arises from the decision of the Court of Appeal which 

overturned the judgment of the trial judge, Katutsi, J., who had dismissed a suit 

instituted by the respondent to recover shs 80m/= from the appellant.   

For easy reference I shall refer to the appellant as the defendant and to the 

respondent as the plaintiff.  The facts of this case are as follows:   Two brothers 

named Ham Kamugunda and Godfrey Katanywa, owned land upon which they 

lived in Lake Mburo National Park in Mbarara District.  Ham Kamugunda had a 

son called Wilson Buyonjo Kamugunda, the plaintiff.  At some point in time, 

probably in 1980s, the Uganda Government acquired the land of the two 

brothers, evicted them from the land and undertook to compensate them.  The 

two brothers died in 1988 before receiving the compensation for their land. The 

plaintiff got letters of Administration to administer the estate of his father. In the 

course of his search for the compensation, he learnt from officials of the Ministry 

of Lands and from the Bank of Uganda that compensation had in fact been 

effected and that a cheque for shs 80m/= had been issued in the names of the two 

dead brothers and that the proceeds were in Baroda Bank (U) Ltd, the present 

defendant.  It transpired then that indeed a Uganda Government cheque 

No.E003100764 for shs 80m/= had been issued on 23 rd December, 1996 in the 

names of the dead brothers.     

Apparently, some strange persons impersonated the two dead brothers, got the 

cheque and with the help of one David Mukasa were allowed by the defendant 

to open an account in the names of the two deceased in the defendant's Kampala 

Branch.   Thereafter the impersonators withdrew the money and disappeared in 

thin air with that money.   

The plaintiff failed to get the money. He instituted a suit in the High Court against 

the defendant and David Mukasa claiming for shs 80m/= as special damages, 
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interest at 26% and general damages. The claim was based on negligence, 

conversion and fraud. Later, the plaintiff withdrew the suit against David 

Mukasa.   

The basis of the plaintiff's claim was that the defendant acted negligently when 

it allowed David Mukasa and the other strangers to open an account in the names 

of the dead beneficiaries of the cheque and negligently allowed those strangers 

and Mukasa to bank the cheque and also to withdraw the proceeds without 

verifying whether the persons drawing the money were the true owners.  In its 

defence, the defendant admitted that it collected the cheque in the course of its 

ordinary business and placed the proceeds to the credit of Ham Kamugunda and 

Godfrey Katanywa account and that it had received payment there of in good 

faith and without negligence.  It averred that Ham Kamugunda and Godfrey 

Katwanywa appeared at its premises and identified themselves.  It relied on S.82 

of the Bills of Exchange Act in defence.  It denied negligence. During what 

appears to have been a scheduling conference, the trial judge recorded the 

following as facts agreed upon between the parties: "Defendant on or about 

23/12/96 in its Kampala Branch opened an account-current is (sic) the names of 

Kamugunda and G. Katanywa and admitted a cheque No. E003100764 to the 

said account.  Bank of Uganda cheque drawn in the names of it.  Kamugunda 

and G. Katanywa for shs 80,000,000m/= (sic). The money was collected and 

credited to that account and subsequently disbursed."   

Two issues were framed for determination by the trial judge.  The first issue 

which was the substantial one was - "Whether the bank was negligent in opening 

a bank account in the names of it (sic) Kamugunda and G. Katanywa."   

The second issue was about reliefs. After trying the suit in which three witnesses 

testified for the plaintiff, and the defendant offered no evidence, the learned trial 

judge answered the issue in the negative and so he dismissed the suit.  Upon 
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appeal by the plaintiff, the Court of Appeal, by a majority of two to one, held 

that the plaintiff established his claim.  It set aside the judgment of the trial judge 

and instead awarded the plaintiff special damages as claimed in the sum of shs 

80m/= with interest at 26% from 23rd December, 1996 till payment in full. The 

defendant has appealed against that decision to this Court based on nine grounds.   

Mr. Kanyemibwa and Mr. Ahimbisibwe represented the defendant at the hearing 

of this appeal but it was Mr. Kanyemibwa who actually argued the appeal.  He 

proposed to argue grounds 1, 2, 8 and 9 separately but ground 3, 4, 6 and 7 

together.  It is convenient to discuss ground 1, 2 and 3 together. The complaints 

in these grounds are framed in these words - "1. The learned majority Justices of 

Appeal   erred in law in awarding a sum of shs 80,000,000/= to the respondent 

as money had and received by the appellant.   

2. The learned majority Justices of Appeal erred in law and fact in holding that 

in its pleading, the appellant did not dispute the respondent's title or claim to 

cheque No. E003100764 in the sum of shs 80,000,000/=.   

3. The learned majority of the Justices of Appeal erred in law and failed to 

properly evaluate the evidence on record in holding that the respondent adduced 

sufficient evidence proving title to the said cheque." Arguing the first ground, 

Mr. Kanyemibwa contended that the plaintiff did not aver in the plaint for 

"money had and received."   

Counsel relied on Paget's Law of Banking, 12th Edition.  Learned counsel further 

contended that the Court of Appeal erred in awarding the whole of shs 80m/= to 

the plaintiff who had not proved a portion of the money to which he was entitled.  

For that contention Counsel relied on Joshi Vs Uganda Sugar Factory (1968) EA 

570. Mr. Keneth Kakuru, counsel for the plaintiff, opposed the appeal.  On the 

first ground, learned counsel submitted that the defendant admitted receipt of the 

money.  As regards the second ground, Mr Kakuru contended that there was no 
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need to adduce evidence to prove plaintiff's title to the cheque because title to 

the cheque was admitted and that is why at the trial no issue in that regard was 

framed for determination.  It is instructive to refer to relevant pleadings. In his 

plaint, the plaintiff averred that - (a) His father H. Kamugunda and G. Katanywa 

owned the land which was taken over by the Uganda Government.   (b) On 

23/12/1996 cheque No.E.003100764 for shs 80m/= in compensation for the said 

land was issued payable to his father H. Kamugunda and G. Katanywa. (c) By 

23/12/1996, H. Kamugunda and G. Katanywa had died.  The cheque was 

therefore fraudulently obtained by one David Mukasa who obtained the proceeds 

of the cheque through the defendant. (d) That the defendant was negligent in that 

it allowed David Mukasa to use the cheque to open an account in the names of 

the two dead men without verification of those men and in allowing the 

withdrawal of the money without satisfactory identification of those entitled to 

it. (e) That one Joseph Lukanga, a servant of the defendant provided 

unsatisfactory identification of the two men before Mukasa withdrew the money 

on account of H. Kamugunda and G. Katanywa.   

In the 1st paragraph of its written statement of defence, the defendant contented 

itself by just stating that it did not admit the relationship between the plaintiff 

and H, Kamugunda or that the plaintiff was the administrator of Kamugunda's 

estate.   

In paragraphs 4 and 5 of the same written defence, the defendant expressly 

admitted receipt of the cheque in the sum of shs 80m/= and the collection of the 

amount which was put on the account of Ham Kamugunda and G. Katanywa. 

Indeed, as noted earlier in this judgment before the trial began it was agreed 

between the parties that that was the position.  However, the defendant relied on 

S.82 of the Bills of Exchange Act for the proposition that it received the cheque, 
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its proceeds and operated Kamugunda and Katanywa account according to law.  

It therefore denied negligence.   

Mr. Kanyemibwa relied on Joshi's case (supra) for the view that in pleadings, an 

averment of not admitting facts alleged by the opposite party amounts to a denial 

and so the other side must prove its case.  In my considered view the plaintiff 

adduced sufficient evidence at the trial to establish his relationship with the 

deceased and his entitlement to the cheque and its proceeds.  Furthermore, I think 

that pre 1998 judicial decisions such as Joshi's case on the effect of pleadings 

must be evaluated in the light of the provisions introduced by the Civil Procedure 

(Amendment) Rules, 1998.  For instance, Order 6 Rule 1 of CP Rules as amended 

requires parties to summarise the evidence and to list the witnesses and 

documents they propose to rely on at the trial.  Accordingly, the defendant 

indicated in its summary of evidence that it would produce evidence to prove 

that persons entitled to the cheque were properly verified. It also named three 

witnesses.  No such evidence was adduced.  So Joshi's case is not helpful.   

During the trial, the plaintiff and two other witnesses testified that his father Ham 

Kamugunda and his brother Katanywa died in 1988 that is 8 years before the 

cheque for compensation was issued in 1996.  This evidence had been 

substantially set out in the summary of evidence which was annexed to the plaint. 

The plaintiff testified further that he is the administrator of the estate of his father.  

He was supported by Dawson Rugigi (PW1).  The plaintiff was hardly cross-

examined on his evidence.  Nor was he challenged on the relationship with the 

deceased nor on the fact of his status as the lawful administrator of the estate of 

his dead father.  Indeed, the defendant elected not to give evidence, not even to 

call David Mukasa who was described in the statement of defence as a long 

standing customer of the appellant who had introduced "Ham Kamugunda and 

Godfrey Katanywa." Neither did the defendant call any of its employees to whom 
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the two persons were allegedly identified when the account was opened in the 

names of the two dead brothers. In its written defence, the defendant averred, in 

para 5 that "the said Ham Kamugunda and Godfrey Katanywa were duly 

introduced to the defendant by David Mukasa a long standing customer of the 

defendant and their account was opened in a regular manner."  Yet despite that 

express admission of the involvement of David Mukasa in the opening of the 

account, the learned trial judge surprisingly accepted the submission at the trial 

by defendant's counsel that - "………………… the plaintiff undertook to prove 

that the account in question was opened at the instance of David Mukasa but 

there is no any iota of evidence that the said person was so involved."   In this, 

the learned trial judge erroneously acceded to misleading contentions of defence 

counsel, because the involvement of David Mukasa at least in the opening of the 

account was admitted by the defendant in its statement of defence and in the 

summary of evidence annexed to that defence.   

Mr. Kanyemibwa's contention that the plaintiff never pleaded money "had and 

received" in order to be entitled to it is, with respect, no basis for saying that the 

plaintiff was not entitled to the money. Clearly, on the facts of this case, the father 

of the plaintiff together with his brother (Katanywa) were entitled to the cheque 

and the money.  Undoubtedly there is no evidence showing how much of shs 

80m/= was due to each of the two dead brothers.  This may be so probably 

because the two brothers might have been joint owners of the land.  This is 

explicable on the basis that a single cheque was issued in their joint names, 

instead of two separate cheques.  Further the plaintiff was not challenged in 

cross-examination about what portion of land did not belong to his father.  Since 

the plaintiff is the lawful administrator of his father's estate he is entitled to claim 

the money.  Nobody else has come forward to lay claim on any part of the money.  

Needless to say, the defendant is not entitled to any portion of that money.  So 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
738 

 

the defendant cannot be the one to require the plaintiff to establish title to only a 

portion of the money.   

In her lead judgment with which another member of the court concurred, 

Byamugisha, JA., said this- The plaintiff averred in paragraph 4(a) and (b) of the 

plaint facts which show his claim or title to the cheque.  The paragraph was 

couched in the following words: "4(a) The plaintiff's father H. Kamugunda 

owned land in Mburo National Park together with the late G. Katanywa.  The 

said land was taken over by Government.  

(b) on 23rd December, 1996 a cheque No. E003100764 for shs 80,000,000/= 

……… drawn on the Bank of Uganda was issued payable to H. Kamugunda and 

G. Katanywa being compensation for the above land."   

The learned Justice of Appeal then noted that in its reply the defendant simply 

averred that it had no knowledge of the matters alleged in the above paragraph. 

Consequently, she concluded that the averments by the defendant did not dispute 

the plaintiff's title or his claim to the cheque.   

As title to the cheque was not made an issue for determination the learned justice 

held that it was not necessary to call evidence to prove matters that were not 

disputed by the respondent although she found that the plaintiff had in fact 

adduced evidence at the trial to prove title to the cheque.   

I respectfully agree with the view of the learned Justice of Appeal. Mr. 

Kanyemibwa referred us to passages in Paget's Book (Supra).  First the passage 

at page 483 under the heading "Entitlement to Immediate Possession" are not 

helpful to the defendant's case.  According to the author, it is generally agreed, 

in stating the requisite for a plaintiff in conversion, that the plaintiff must have 

been entitled to immediate possession of the chattel at the date of conversion.  

The author cites cases explaining circumstances when a plaintiff in an action in 

conversion may or may not succeed.  In the present case, there is no dispute that 
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the father of the plaintiff was entitled to the cheque and to the proceeds of it.  The 

plaintiff stood in the shoes of his father upon becoming the legal administrator 

of the estate of his father.  As I stated earlier, title to the cheque and its proceeds 

is indisputable.   

Earlier Mr. Kanyemibwa raised the question of lack of pleading "money had and 

received" in the plaint. At pages 490 and 491, Paget's Book (supra) relied on by 

counsel states, inter alia, that wherever conversion lies, and money has been 

received or negotiable instrument converted, the claimant many waive the wrong 

of conversion and sue for "money had and received" to his use.  The author 

further opines that the claims are usually joined in the alternative and that this is 

the form in which the action is couched against a banker who has collected 

cheque for someone without title.  This is not the case here. All this does not 

require discussion because the plaintiff's action against the defendant was based 

on negligence whose basis was, inter alia, that the defendant did not identify 

David Mukasa properly and that it was negligent in allowing strangers to open 

an account and draw the money in the name of the deceased persons. As noted 

already, the learned trial judge dismissed the suit on the basis that the plaintiff 

failed to prove negligence.   

In the Court of Appeal, the plaintiff, argued grounds 2 and 3 which were 

complaints against the findings of the trial judge that no negligence was proved 

against the bank.   These grounds were framed as follows: - "2.  The learned trial 

judge erred in law and in fact when he did not find that the plaintiff had on a 

balance of probabilities proved his case. 3. The learned trial judge erred in law 

and in fact by applying the wrong principles of law to the facts before him and 

thus reaching the wrong conclusion."   

The learned Justice of Appeal discussed arguments on these two grounds in these 

words: "These two grounds concern proof of negligence and who had the burden 
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to prove it.  Negligence when used in connection with a banking transaction like 

the one we are dealing with, refers to breach of duty to the possible true owner.  

The test to be applied was laid down in the case of TAXATION 

COMMISSIONER ENGLISH, SCOTTISH AND AUSTRALIAN BANK LTD 

(1920) AC 683 where it was held that the bank has a duty not to disregard the 

interest of the true owner.  Therefore, it has a duty to make inquiries if there is 

anything to arouse suspicion that the cheque is being wrongfully dealt with.  

Establishing the customer’s identity and the circumstances under which the 

cheque was obtained can assist in doing so."   

The learned Justice of Appeal referred to three other English Courts decisions in 

which provisions (similar to S.81 and 89 of our Bills of Exchange Act) were 

considered.  She relied on the opinions of the English Courts in those three cases, 

re-evaluated the evidence in the instant case and concluded that - 1) The plaintiff 

had averred in the plaint that the bank failed to verify the identity of David 

Mukasa who allegedly introduced the two impersonators to the bank. 2) 

Although the Bank denied allowing Mukasa to open the account on which the 

cheque was deposited, the bank admitted in its defence that Mukasa introduced 

the two customers who brought the cheque and opened the account. 3) The 

plaintiff proved that Ham Kamugunda and G. Katanywa were dead. 4) That the 

bank admitted that it collected the cheque. 5) That the plaintiff proved that the 

two pictures in possession of the bank were not of Kamugunda and Katanywa 

(two dead brothers). 6) The bank had a duty to prove that in opening the account 

and collecting the cheque, it exercised due care.  She observed that it is a well 

known recognised practice of bankers in this country not to open an account for 

a new customer without first ascertaining the respectability of the customer.  This 

is done by obtaining references and letters of introduction from respectable 

customers of the Bank. In her view the defendant adduced no evidence of the 
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steps and precautions it took to verify the identity of the two impersonators 

before opening the account and collecting the cheque.  7) She concluded that this 

was negligence. Engwau, JA, concurred with these findings.   

I respectfully agree with the opinion of the majority Justices of the Court of 

Appeal that the bank was negligent in not verifying the identities of the two 

strangers before allowing those strangers to open an account upon which they 

deposited the cheque for shs 80m/=. This amount by ordinary standard was a 

huge amount of money.  It should have aroused the curiosity of the defendant.   I 

think that Byamugisha J.A., properly re-evaluated the evidence on the record 

before she concluded that the defendant was negligent.   

Only one issue was framed at the commencement of the trial.  The issue was 

whether the bank was negligent in opening a bank account in the names of 

Kamugunda and Godfrey Katanywa without verifying their identity.  The 

contention of the plaintiff was that the bank was negligent in that it did not take 

obvious steps to verify the identity of the two persons who opened an account in 

the names of the two dead brothers.  The plaintiff proved that the land of the two 

had been acquired by Government, which undertook to give compensation to the 

owners. The plaintiff's investigations showed that the Government had issued 

out a cheque in the names of his father and his uncle in the sum of shs 80m/= and 

that that cheque had been banked with the defendant bank.   By the time the 

cheque was issued out on 23/12/1996 and banked the father and his brother had 

long died, having died eight year earlier in 1988.  There was no evidence from 

the defendant bank to rebut this evidence. The bank stated in its written defence 

that the two people who opened the account were introduced by David Mukasa, 

a long standing customer of the Bank.  The bank did not adduce any evidence 

showing who this David Mukasa, was and for how long he had been a customer 

to the bank for purposes of showing that he was a reliable and respectable 
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customer upon which the bank could rely to allow the opening of a new account 

for purposes of depositing a big government cheque.   

Byamugisha.J. A, relied correctly on S.106 of the Evidence Act for the view that 

the particulars of negligence pleaded in the plaint that related to the manner of 

opening the account and collecting the cheque, though pleaded by the plaintiff, 

were facts especially within the knowledge of the defendant bank and, therefore, 

the plaintiff had no burden to prove them. That section reads as follows: -   

"In Civil Proceedings, when any fact is especially within the knowledge of any 

person, the burden of proving that fact is upon him."   

On the basis of these provisions, Byamugisha, JA found, and I respectfully agree 

with her, that the burden was on the bank to call David Mukasa or evidence to 

show who opened the account.  Since the bank averred in its statement of 

Defence and its summary of evidence that it was Mukasa who introduced the two 

persons in whose names the account was opened whereon the cheque was banked 

the bank bore the burden to establish this.  On this basis it is more probable than 

not that the alleged David Mukasa was involved in opening the account and in 

the disbursement of its proceeds.   

By ordinary values, the amount of money involved was reasonably big.  As 

opined by the learned Justice of Appeal, it is a notorious practice in Banks in this 

country for a new customer to be introduced by customers already known in the 

bank.  The tendency is to require at least two referees.  The referees should be 

reliable and respectable customers.  From the bank's averment in its written 

defence, the two men were introduced by David Mukasa before the account was 

opened.  That implies that the men were strangers in the bank.  They did not 

operate or have an existing account with the bank.  A Government Bank of 

Uganda cheque was involved. Surely the defendant should have inquired how 

the depositors were entitled to the money, who they were and from where they 
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came. The defendant bore the responsibility of establishing whether the bearers 

of the cheque were the genuine payees or not before allowing them to deposit the 

cheque and to draw its proceeds.    

I am satisfied that the respondent proved negligence against the bank.  In these 

circumstance I agree that defendant is not protected by S.81 of the Bill of 

Exchange Act.   

Accordingly, grounds1 and 2 must fail. Although Mr. Kanyimibwa initially 

intimated that he would argue grounds 3, 4 6 and together, he actually argued 

ground 3 separately.   

Mr. Kanyimibwa referred to various passages in the judgment of Byamugisha, 

JA in which the learned Justice of Appeal held that - (a) The plaintiff adduced 

sufficient evidence to prove title to the cheque. (b) The plaintiff's evidence was 

not hearsay. (c) The bank collected the proceeds of the cheque. Counsel then 

contended that plaintiff's evidence was hearsay and so counsel urged us to accept 

the dissenting opinion of Okello, JA, that the plaintiff failed to establish title to 

the cheque. Mr. Kakuru argued grounds 3, 4 and 5 together and supported the 

majority decision of the Court of Appeal.   

Okello, JA, dissented on the basis that the Plaintiff had failed to prove title to the 

cheque.  According to the learned Justice of Appeal, this was because the 

evidence of the plaintiff and his first witness (PW1) did not establish that the 

cheque which was collected by the bank had been for compensation and intended 

for the dead brothers, (Ham Kamugunda and Godfrey Katanywa), rather than 

those other persons who appeared at the defendant's Bank and opened the 

account in those names.  Therefore, according to the learned Justice of Appeal, 

the plaintiff failed to establish a prima facie case that he was entitled to the 

cheque.  So the Bank was not negligent in paying out the proceeds of the cheque. 

With greatest respect, I think that the learned Justice of Appeal put a higher 
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burden of proof on the plaintiff than was necessary.  On the facts of this case it 

would be an extreme coincidence and highly unlikely that two totally strange 

persons would by coincidence bear names identical to those of the two dead 

brother, get also a government cheque bearing the same names and the same 

amount of money and deposit it in the same bank where the Bank of Uganda said 

the cheque for the dead brothers had been deposited.   

Ground three has no substance. I have already covered it in my discussion of 

grounds 1 and 2.  In my opinion, Byamugisha, JA., properly and adequately re-

evaluated the evidence before she concluded that the plaintiff established title to 

the cheque.   

Ground 3 must fail. The complaint in Ground 8 is that the majority Justices of 

Appeal erred in law and fact in holding that although the particulars of 

negligence were not proved the defect was cured by admissions of the defendant 

as contained in the written statement of defence. I disposed of this ground when 

I considered grounds 1,2 and 3. Anyway Mr. Kanyemibwa referred to pleadings 

of both parties and contended that the defendant in paragraph 6 of its WSD 

specifically denied that Mukasa opened and operated the account on which shs 

80m/= were deposited.  He contended that the Court of Appeal erred in holding 

that the burden of proof shifted to the defendant.  Mr. Kakuru submitted that 

upon proof by the plaintiff that Ham Kamugunda and Katanywa were dead, the 

burden shifted to the defendant to prove that the men were the ones who opened 

and operated the account.  Of course in para 5(ii) of its WSD, the defendant 

averred that Ham Kamugunda and Godfrey Katanywa were duly introduced to 

the defendant by David Mukasa, a long standing customer of the defendant and 

the account was opened in a regular manner. In 5 (iii) the defendant also averred 

that Ham Kamugunda and God Katanywa duly identified themselves to the 

defendant. However, the defendant neither explained in the same written 
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statement of defence or the summary of evidence annexed thereto nor gave 

evidence to show how the two identified themselves.  In compliance with the 

provisions of the Civil Procedures Rules as amended in 1998, the defendant, as 

stated earlier listed 3 witnesses as its witnesses.  None was called.  No 

explanation was offered why they were not called or why they could not testify. 

Para 6 of WSD upon which Mr. Kanyimibwa relied was worded thus: "The 

defendant specifically denies tat the said account was opened by David Mukasa 

and operated by him in the names of Ham Kamugunda and Godfrey Katanywa 

as alleged in the plaint."     

May I point out at the risk of being lengthy that in its summary of evidence which 

was annexed to the defence, the defendant stated the following:  

"The first defendant shall lead evidence to the effect that on 31st December, 1996 

it opened a savings account in the names of Ham Kamugunda and Godfrey 

Katanywa who appeared at the first defendant's premise at Plot 18, Kampala 

Road and introduced by David Mukasa, a customer of the first defendant.  The 

said Ham Kamugunda Godfrey Katanywa and David Mukasa duly identified 

themselves to the first defendant's staff upon which the said account was opened.  

The first defendant accepted the deposit of the cheque of shs 80,000,000/= on 

the said account which on the face of it was drawn in favour of the said account 

holders.  The said account was operated in accordance with the mandate given 

to the bank."   

Needless to say, this summary of evidence is part of defence pleadings.  Two 

features in this summary are worthy of note.  First the two drawees of the cheque 

were introduced to the bank by David Mukasa who was alleged to be a customer 

of the bank.  Second, the two drawees and David Mukasa then identified 

themselves to the staff of the bank before the account was opened and the cheque 

deposited on that account. The defendant never gave evidence.  Only two 
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pictures of two strange men in whose names the account was apparently opened 

were shown to the plaintiff.  The plaintiff denied knowledge of them and asserted 

that those were strangers.  The pictures were even not produced nor formerly 

tendered in evidence. No document in possession of the bank relating to the 

opening of the account was ever produced in Court to show what steps were 

taken in verifying the identities of the two strange men and even of Mukasa. The 

bank claimed that the account was operated in accordance with the mandate 

given. This mandate was not produced in Court either.  Summary of evidence 

listed that mandate among documents to be produced by the bank.  There is no 

evidence of what the mandate looks like.  Did the account operators provide 

names and specimen signatures?  If so, how did they look like?  If no signatures, 

what was the substitute?  Again according to the list of documents, which is part 

of defence pleadings, Ham Kamugunda presented 7 cheques and three savings 

withdrawal slips.  These were apparently in the possession of the defendant when 

this case was instituted in the High Court.  These documents were listed as part 

of pleadings required by Order 6 Rule 1 as amended by SI 1998 No.26.  These 

documents were not tendered in evidence.  They were not shown to the plaintiff 

or to his witnesses so that he could establish whether, assuming his father Ham 

Kamugunda could write, he had signed those documents (the cheques, the 

withdrawal slips and the mandate).  In such circumstances, it is legitimate to 

draw an adverse inference that if such evidence was adduced it would have been 

adverse to the bank to the effect that the bank was negligent in the manner it 

allowed the account to be opened and to be operated.  The bank bore the burden 

to show that it was not negligent.  In all probability the account was opened and 

operated by David Mukasa.  Therefore, ground 8 must fail. No submissions were 

made on grounds 4,6 and 7.  I take it that the appellant abandoned these grounds.  
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They must accordingly fail. The last ground is ground nine which was framed 

thus:  

"The learned Justices of Appeal erred in law in awarding excessive interest of 

26% p.a from 23rd December, 1996."   

This ground was argued in the alternative for reasons I cannot appreciate.  I think 

that this is an independent ground. Be that as it may, Mr. Kanyimibwa cited S.26 

of CP Act and our decision in Milton Obote Foundation Vs Kennon Training Ltd 

(S.Ct. Civil Appeal No.25 of 1995) (unreported) for the views that - 1. Award of 

interest is discretionary. 2. The action in this case arose from a tortuous act and 

not based on a commercial transaction. 3. Court did not give reasons why it 

awarded interest at 26% from, 23/12/1996. Learned Counsel urged us to grant 

the rate of 6%. Mr. Kakuru was of contrary views.  That 26% rate was proper 

because the court had to put the plaintiff in the same position as before.  That 

this was a commercial transaction.  That the Court rates applied only after 

judgment.   

The plaintiff did not indicate in his plaint and when he gave evidence why he 

claimed interest at the rate of 26%.  In written submissions at the trial, counsel 

for the plaintiff submitted that the defendant was a banking institution having a 

commercial relationship with the plaintiff who should get interest on his money 

for the use of which he was deprived unlawfully. The learned trial judge said 

nothing about these submissions other than dismissing the suit.   

In the Court of Appeal all the three justices recorded Mr. Kakuru who appeared 

for the plaintiff (as appellant then) as having asked for interest at the rate of 21% 

p.a from 23/12/1996. Starting with the submission on interest in the Court of 

Appeal the Court did not explain why it awarded 26% instead of 21% asked for 

by the plaintiff in that Court. The law on the subject of interest is well known.  

By virtue of S.26 (2)-  "Where and in so far as a decree is for payment of money, 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
748 

 

the court may in the decree, order interest at such rate as the court deems 

reasonable to be paid on the principal sum adjudged from the date of the suit to 

the date of the decree in addition to any interest adjudged on such principal sum 

for any period prior to the institution of the suit with further interest at such rate 

as the Court deems reasonable on the aggregate sum so adjudged from the date 

of the decree to the date of payment or to such earlier date as the court thinks 

fit."   

It is clear from these provisions that - • Where there is no agreement between the 

parties as to the interest of rate payable, award of interest by Court is 

discretionary.  The discretion must be exercised judiciously.   

• Interest can be award as follows: (i) Interest on principal sum prior to the 

institution of a suit. (ii) On the principal sum at a given rate from the date of 

filing a suit. (iii) Interest on aggregate sum reflected in the decree till payment or 

earlier.     

It is evident that in awarding interest and at what rate the court is guided by the 

circumstances of the case.   

An award of 26% as interest in this case is on the high side.  The circumstances 

given do show that the plaintiff lost use of money due to him but they do not 

show why he should get the high interest rate of 26%. I would set aside the award 

of interest at the rate of 26% p.m. I would substitute the rate of interest as follows: 

- (a) Interest at 10% p.a from 1/1/1997 to 31/12/1998 prior to the institution of 

the suit. (b) Interest at the rate of 8% p.a from 31/12/1998 when the suit was 

instituted to 3/3/2004 when the Court of Appeal gave judgment in favour of the 

plaintiff. (c) Interest at the rate of 6% p.a from date of judgment till payment in 

full. So ground 9 succeeds partially. I would dismiss the appeal with costs to the 

plaintiff in this court and in the courts below.  I would vary the decree of the 

Court of Appeal as regards the rate of the in the manner discussed above.      
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J U D G M E N T  O F  O D O K I ,  C J   

 I have had the advantage of reading in draft the judgment prepared by my 

learned brother, Tsekooko, JSC.   I agree with him that this appeal should be 

dismissed with the orders he has proposed.   

As the other members of the Court also agree, this appeal is dismissed with orders 

as proposed by Tsekooko JSC JUDGMENT OF ODER, JSC.   

I have had the benefit of reading in draft the judgment of Tsekooko, JSC.  I agree 

with him that the appeal should be dismissed. I also agree with the orders 

proposed by him. JUDGMENT OF KAROKORA, JSC:   

I have had the advantage of reading in draft the judgment prepared by my learned 

brother, Justice Tsekooko, JSC, and I agree with him that this appeal has no merit 

and must therefore be dismissed with costs to respondent as he has proposed.  

J U D G M E N T  O F  K A N Y E I H A M B A ,  J S C .    

I have had the benefit of reading in draft the judgment of my learned brother, 

Tsekooko, J.S.C and I agree with him that this appeal be dismissed. I also agree 

that the respondent be awarded costs as varied by the proposed order of 

Tsekooko, J.S.C.   

Condition Precedent (Order 6 Rule 5) Order 6 rule 5 states that: “Any condition 

precedent, the performance or occurrence of which is intended to be contested, 

shall be distinctly specified in his or her pleading by the plaintiff or defendant, 

as the case may be; and, subject thereto, an averment of the performance or 

occurrence of all conditions precedent necessary for the case of the plaintiff or 

defendant shall be implied in his or her pleading.” Refer to:  Charles Nsubuga v 

Eng. Badru Kiggundu & Others, HCMC No. 148 of 2015 (Civil Division) 

Godfrey Evans Kityo v Alice Kagyezi, HCCA No. 75 of 2012 (Land Division).   

Denial must be specific Order 6 rule 8 states that: “It shall not be sufficient for a 

defendant in his or her written statement to deny generally the grounds alleged 
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by the statement of claim, or for the plaintiff in his or her written statement in 

reply to deny generally the grounds alleged in a defence by way of counterclaim, 

but each party must deal specifically with each allegation of fact of which he or 

she does not admit the truth, except damages.” See: Nile Bank v Kato (Supra)   

Evasive denial Order 6 rule 10 states that: “When a party in any pleading denies 

an allegation of fact in the previous pleading of the opposite party, he or she must 

not do so evasively, but answer the point of substance. Thus, if it is alleged that 

he or she received a certain sum of money, it shall not be sufficient to deny that 

he or she received that particular amount, but he or she must deny that he or she 

received that sum or any part of it, or else set out how much he or she received. 

If the allegation is made with diver’s circumstances, it shall not be sufficient to 

deny it along with those circumstances.”    

NILE BANK LTD AND ANOTHER v THOMAS KATO AND 

OTHERS   

HIGH COURT OF UGANDA AT KAMPALA (COMMERCIAL COURT)   

HIGH COURT MISC. APPL. NO. 1190 OF 1999   

(Arising from Civil Suit No. 685 of 1999)   

(Before: Hon Lady Justice M.S. Arach -Amoko)   

August 30, 2000   

Contract – Sale Agreement – Sale of private company and assets by shareholders 

– Indemnity clause incorporated to protect buyer against claims by third parties 

– Breach of indemnity clause.  

Civil Procedure – Pleadings – Written statement of defence – Application to 

strike out – Whether sufficient grounds sufficient for dismissal – Defence of 

illegality – Whether applicable.   

Brief facts The Plaintiffs, Applicants in this matter, filed a suit against the 

Defendants/Respondents seeking damages for alleged breach of a contract of 
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sale. In their plaint, the Plaintiffs stated that in 1990, the Defendants as 

shareholders and on behalf of the other shareholders sold a company, Sanyu 

Properties Ltd and it’s assets to the Plaintiffs. It was stipulated in the contract of 

sale that the Defendants would indemnify the Plaintiffs against any claims of the 

Departed Asians Property Custodian Board or other claimants. In 1997, the 

plaintiff discovered that two of the properties had been repossessed and asked 

the Defendants to compensate them according to the terms of the agreement. The 

Defendants neglected to do causing the Plaintiffs to file a suit against them. The 

Defendants filed a statement of defence denying all the Plaintiffs allegations in 

the plaint, and a defence that that the agreement was illegal.    

By notice of motion, the Plaintiffs applied under Order 6 Rule 29 Civil Procedure 

Rules to Court to have the Defendants written statement of defence struck off on 

grounds that it did not disclose a reasonable answer to the Plaintiffs claim. The 

issue for court to decide was whether the defence filed by the Defendants was 

reasonable, and the legality of the agreement.   

Held: (i) The defence filed by the defendants contained general denials to the 

plaintiffs’ allegations, and did not give clear and specific responses to the 

plaintiffs’ allegations. It thereby offended the provisions of Order 6 rule 7 Civil 

Procedure Rules, which requires each party to specifically deal with each 

allegation of fact that is denied;   

(ii) Basing on the provisions of Order 6 rule 5 of the Civil Procedure Rules, the 

defence of illegality of the sale agreement on grounds that provisions of the 

Companies Act were flouted could not hold against the Plaintiff, since the issue 

of illegality was not specifically pleaded, and did not indicate which provision 

of the Act was breached;   

(iii) The written statement of defence would be struck out for failure to disclose 

a reasonable defence, and judgment entered in favour of the plaintiff.   
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Cases referred to: Dever Finance Co. Ltd v Harold G. Cold [1969] 1 WKL at 

1877 Kahima & Anor v UTC [1978] HCB 318. Libyan Arab Uganda Bank v 

Messrs Intrepco Limited [1985] HCB 73 North Western Salt Co. Ltd v 

Electrolytic Alkali Co. Ltd [I914] AC Obidegwu F.v D.B Ssamakadde Civil Suit 

No. 59 of 1992 (Unreported) Phillips v Copping  [1935] 1 KB 15  

Warner v Sampson [1959] 2 WLR 109 at P.114    

Legislation referred to: Civil Procedure Rules Order 6 rules 5, 7, 29 Expropriated 

Act Sections 4, 5    

Counsel for Applicant: Mr. Byenkya.   

RULING   

ARACH AMOKO, J: T 

His application is by Notice of Motion under Order 6 Rule 29 of the Civil 

Procedure rules for orders that:   

(a) The Respondent's defence be struck out for failing to disclose a reasonable 

answer to the Plaintiff s claim.   

(b) Judgement be entered for the Plaintiffs in the terms of the plaint.   

The main grounds for the Application are that the defence filed by the 

Respondents in HCCS No. 685 of 1999, discloses no reasonable answer to the 

Plaintiffs claim in so far as it inter alia, constitutes of general denials and does 

not allege any facts constituting illegality. That it is a frivolous and vexatious 

defence and an abuse of the process of court.   

It is supported by the affidavit of Godfrey Zziwa a legal officer of the 1st 

Plaintiff/Applicant bank dated September 23, 1999. Patrick  

Iyamulemye Kato the 1st Respondent swore an affidavit in reply on May 24, 

2000 on behalf of both Respondents.   

The brief background to this application is that the Plaintiffs sued the Defendants 

under HCCS No. 685 of 1999, for damages for breach of contract. In their 20 
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paragraph plaint filed on the July 14, 1999 the Plaintiffs set out the facts 

constituting the cause of action as follows:   

“1. On August 17, 1990 the Defendants on their own behalf and on behalf and 

on behalf of the other shareholders in a limited liability Company known as 

Sanyu Properties Ltd, hereinafter referred to as “the company”), entered into a 

sale if their entire interest in the Company and transferred the Company’s assets 

to the Plaintiffs at the sum of Shs. 60,000,000/= (Uganda shillings Sixty Million). 

A copy of the sale agreement is attached hereto and marked Annexture 'A'.   

2. In terms of the above-mentioned sale agreement, the Defendants sold all 

properties known as freehold Register Volume 52 Folio 23 situated at Plot 44 

Kampala Road and Freehold Register volume 32 folio 7, Plot 46, Kampala Road 

to the Plaintiffs and in that regard signed documents transferring title in the said 

properties to the Plaintiff and delivered the certificates of title relating thereto to 

the Plaintiff.   

3. At the time of the above sale, the Defendants assured the Plaintiff that the 

above properties were free from any claims and encumbrances. The Defendants 

undertook to indemnify the Plaintiff against any claims of the Departed Asians 

Property Custodian Board or any other claimants. Mention thereof was made in 

clause 9 of Annexture "A".   

4. It was explicitly agreed between the parties and mention thereof made in 

clause 9 of the sale agreement that in the event of a third party having a superior 

claim to the property than that held by the Defendants, the latter were obliged to 

refund to the Plaintiff the purchase price together with interest thereon at the 

Bank rate and they would furthermore pay any damages that the Plaintiff may 

have suffered or incurred.   

5. In April 1997, the Plaintiff was reliably informed that one of the said properties 

had been reposed by M/S Central Properties & Development Ltd and Certificates 
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of Repossession No. 2890 issued in respect of plot 46 and Repossession 

Certificate No. 2994 dated 14th January 1997 issued in respect of Plot 44, 

Kampala Road.   

6. Searches in Ministry of Lands confirmed that M/S Central Properties & 

Development Ltd had been registered on January 16, 1997 as proprietors of both 

Plot 46 Kampala Road and Plot 44 Kampala Road; vide Instrument Nos. 285089 

and 285091 respectively. Copies of the Certificates of title relating thereto are 

attached hereto and marked Annexture "COO and "C".   

7. On 7th May 1997 the Plaintiffs' lawyers wrote to the Defendants to admit 

liability to indemnify the Plaintiffs. A copy of the letter is attached hereto as 

Annexture "D".   

8. On 14th May 1997, the Plaintiffs' lawyers wrote another demand to the 

Defendants to give the Plaintiffs a clear and unequivocal commitment to 

compensate the Plaintiffs in terms of the sale agreement. A copy of the said letter 

is attached as Annexture “E”.   

9. The 1st Defendant, by way of reply in a letter dated May 15, 1997, sought to 

sideline their contractual obligation to compensate the Plaintiffs by attempting 

to involve the Ugandan government in the matter. A copy of the said letter is 

attached hereto as Annexture "F".   

10. The Plaintiffs' lawyers by a letter dated May 19, 1997 clarified to the 

Defendants their contractual obligations to compensate the Plaintiffs and 

requested the Defendants to indicate clearly whether the Defendants challenged 

their liability to compensate the Plaintiffs. A copy of the said letter is attached 

hereto as Annexture "G 1".   

11. In a letter dated May 21, 1997 written by the 1st Defendant and addressed to 

the Plaintiffs’ lawyers, the Defendants omitted to address the issue of liability to 
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compensate the Plaintiffs for the subsequent defect in title to the sold 

properties.A copy of the letter is attached hereto as Annexture "G2".   

12. Efforts to settle the said matter between the parties were rendered fruitless.   

13. The Plaintiffs’ entitlement to charge interest at the Bank rate on the 

contractual sum in terms of the sale agreement obliges the Defendants to pay to 

the Plaitiffs’ a sum of shs. 250,241.095/= (Uganda Shillings Two Hundred fifty 

Million Two Hundred forty One thousand Ninety five). A copy of an account 

prepared by the 1st Plaintiff reflecting this amount as at 2nd February 1999 will 

be adduced at the hearing hereof and the accompanying letter as Annexture "H2"   

14. By a letter dated March 1, 1999, the Plaintiffs' invited the Defendants to have 

the matter placed before an Arbitrator. A copy of the said letter is attached hereto 

as Annexture "I".   

15. In a letter dated 4th March 1999, the Defendants explicitly declined to have 

the matter placed for arbitration hence entitling the Plaintiffs to file this suit 

against the Defendants. A copy of the said letter is attached hereto as Annexture 

"J".   

16. Notice of intention to sue was communicated to the Defendants and this cause 

of action arose in Kampala within the jurisdiction of this Honourable Court.   

17. WHEREFORE the Plaintiff prays for judgment against the Defendants 

jointly and severally in the following terms:    

(a) Payment ofUg.shs. 250,241,095/=   

(b) Interest on (a) at the Bank rate from 2nd February 1999 till payment in full.   

(c) General damages for breach of contract.   

(d) Interest on (c) from date of judgment till payment in full.   

(e) Costs of the suit.   

(f) Any other and such further relief as the Honourable court deems fit. Dated at 

Kampala the 4th day of June 1999.   
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Signed Counsel For The Plaintiffs”   

By way of a defence, the Respondents filed the written statement of defence:   

“Save what is hereinafter expressly admitted, the Defendants deny each and 

every allegation of fact in the plaint as if the same were set forth verbatim and 

traversed seriatim.   

1. Paragraphs 1 and 2 of the plaint are admitted and the Defendants’ address of 

service for purposes of this suit shall be c/o Tumusiime, Kabega & Co. 

Advocates, P.O. Box 21382, Kampala.   

2. Paragraphs 3,4,5,6,7,8,9,10,11,12,13,14,15,16,17,18,19, and 20 are denied 

and the Plaintiffs shall be put to strict proof thereof.   

3. Without prejudice to the foregoing, the Defendants shall in answer to 

paragraphs 3 to 20 of the plaint state that the sale was illegal in so far as the 

provisions of the Companies act were flouted and hence the Defendants are not 

in any way liable to the Plaintiffs and the "loss lies where it falls".   

4. In the alternative but without prejudice to the foregoing, the Defendants shall 

aver that they only sold their shareholding in the company to the Plaintiffs and 

the rest of the provisions of the agreement were legally meaningless.  

 5. Further in the alternative and without prejudice to the foregoing, the 

Defendants shall aver that there has never been any claim on the property by 

DAPCB or by any other claimant which the Plaintiffs unsuccessfully defended.   

WHEREFORE the Defendants pray that the suit be dismissed with costs. Dated 

at Kampala this July 9, 1999.   

Signed Counsel For The Defendants.”   

In paragraphs 4 and 5 his affidavit in support of the application, Mr. Zziwa 

deponed that he has read and understood the defence filed by the Respondents 

and that he verily believes, on the basis of his training as a lawyer and on the 

advice of his advocates that it does not disclose any reasonable answer to the 
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Plaintiff s claim in so far as it constitutes of general denials and does not allege 

any facts constituting illegality that it is a frivolous and vexatious defence and 

an abuse of court process.   

Mr. Byenkya, learned counsel for the Applicant argued the application on the 

basis of the said affidavit; and submitted firstly, the pleadings in paragraph 1 of 

the Written Statement of Defence where the Defendants deny the allegations in 

paragraphs 3 to 20 of the plaint is a general denial. It therefore offends the 

provisions of Order 6 rule 7 of the Civil Procedure Rules which provides that a 

party must deal specifically with each allegation of fact which it does not admit. 

That this rule is mandatory, and a defence that offends the rule is bad and should 

be struck off and judgement entered in favour of the Plaintiff. He cited the case 

of Obidegwu F.v D.B Ssamakadde Civil Suit No. 59 of 1992 (Unreported) by 

TINYINONDI, Ag. J. as he then was, in support of this point.   

Secondly, Mr. Byenkya submitted that paragraph 3 of the written statement of 

defence offends Order 6 rule 5 of the Civil Procedure Rules which requires the 

Defendant to set out the facts constituting illegality. It says that the sale was 

illegal in so far as the provisions of the Companies Act were flouted. This plea 

does not tell the Plaintiff anything about the facts or acts which are alleged to be 

illegal. It is just a general statement which does not disclose what the defence is. 

It is also a general denial which covers 17 paragraphs of the plaint.   

Thirdly, the alternative defence in paragraph 4 of the Written Statement of 

Defence does not disclose any defence known in law. It says that the Defendants 

shall aver that they only sold their shareholding in the company to the Plaintiffs 

and the rest of the agreement were meaningless.   

Fourthly, Mr. Byenkya submitted that paragraph 5 of the written statement of 

defence is not a reasonable defence in light of the copies of the certificates of 

title in respect of the two plots clearly indicating that the Repossession 
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Certificates were duly registered thereon. The paragraph says that the Defendant 

shall aver that there has never been any claim on the property by the DAPCB, or 

any other claimant which the Plaintiffs unsuccessfully defended.   

Finally, and in view of the above arguments, Mr. Byenkya submitted that there 

is no reasonable answer on record and to continue with the trial will just waste 

the court’s time and delay justice, and he prayed that the written statement of 

defence be struck out, judgment be entered in favour of the Plaintiff for the 

purchase price and the suit be set down for formal proof to determine the question 

of interest and general damages. That he would not object to the Defence 

participating in the formal proof.   

Ms. Khalayi Lilian, learned counsel for the Defendants opposed the application. 

She maintained that the written statement of defence filed on behalf of her clients 

disclose a reasonable answer to plaint. That paragraphs 2 and 3 of the written 

statement of defence read together are not a general denial because they disclose 

the defence of illegality based on the Companies Act. That details can only be 

given in evidence, so you do not have to plead specifically, she cited the case of 

Dever Finance Co. Ltd v Harold G. Cold [1969] 1 WKL at 1877.   

In the alternative, learned counsel proposed that since the case has not yet been 

set down for hearing, the Defendant may apply for leave to amend the written 

statement of defence to include the details of illegality.   

As regards paragraph 4 of the written statement of defence, the alternative 

defence is that the Defendants/Respondents only sold their shareholding in the 

company. They were therefore not responsible for any indemnity.   

In her view paragraph 5 of the written statement of defence is a reply to the 

Plaintiff's claim denying a set of facts that arose out of the contract.   
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Finally, counsel submitted that the pleadings were closed in 1999, and the 

Plaintiff has not made any efforts to set down the suit for hearing. Counsel urged 

court not to condemn the defendants unheard but to set down the suit for hearing.   

Order 6 Rule 29 of he civil procedure Rules under which the application was 

brought, gives court discretion, upon application, to order any pleading to be 

struck out of the ground that it discloses no reasonable answer, or where it is 

shown to be frivolous and vexatious. In the case of Libyan Arab Uganda Bank v 

Messrs Intrepco Limited [1985] HCB 73. ODOKI, J,. as he then was held in a 

similar application that:   

"The discretion given to the court under Order 6 Rule 29 to strike out pleadings 

should only be exercised in plain and obvious cases since such applications were 

not intended to apply any proceedings which raised a serious question of law."   

In the case it was further held that;   

"It is well established that in considering applications under Order 6 rule 29 the 

court should look at the pleadings above and any Annextures thereto, and not 

any subsequent affidavits"   

Mindful of the above authority, I now proceed to examine the pleadings in HCCS 

No. 685/99 together with the Annextures thereto in order to determine whether 

the written statement of defence raises any reasonable answer to the plaint. I have 

reproduced the relevant paragraphs of the plaint and the written statement of 

defence earlier on, I will not repeat them here.   

As can be clearly discerned from the plaint. The Plaintiffs' claim is for breach of 

contract based on a contract signed between the parties on August 17, 1990; a 

copy of which is attached to the plaint as Annexture "A" in particular, Clause 9 

thereof which provides:   

“9. The vendors hereby warrant that the titles to the said plots are free of any 

claims and in cumbrances and they undertake to indemnity (sic) the purchasers 
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against any claims by the Departed Asians Property Custodian Board or any 

other claimants. Should any claim arise and cannot be successfully defended by 

the purchasers, the vendors hereby undertake to refund to the purchasers the 

purchase price together with interest at bank rate and pay any damages the 

purchaser may have suffered”   

The Plaintiffs’ case is that in August 1990, the Defendants sold Sanyu Properties 

Ltd together with its assets including plots 44 and 46 Kampala Road under the 

said agreement. The Plaintiffs relied on Clause 9 above which entitled them to a 

refund of the purchase price together with interest thereon at in case the property 

is successfully claimed by DAPCB or any other claimants. In 1997, April, M/S 

Central properties & Development Ltd repossessed both properties. The 

Plaintiffs invoked the provisions of clause 9 and demanded for the refund of their 

money but the Defendants refused. The sum demanded now is in excess of shs. 

250,241,095 inclusive of interest and consequential expenses. The Plaintiffs 

attached copies of the Certificate of Title in respect of the two properties which 

indicate that the certificates of Repossession by M/S Central properties Ltd were 

duly registered thereon.   

The issue therefore is, whether the defence filed in court is a reasonable defence 

under Order 6 rule 29 of the Civil Procedure Rules, under which this application 

is made. Mr. Byenkya, learned counsel for the applicant says it does not amount 

to a reasonable defence. Ms Khalayi contends that it does.  

 In the opening statement of written statement of defence the Defendants deny 

each and every allegation of fact in the plaint as if the same were set forth 

verbatim and traversed seriatim.   

This is known as a general traverse and it is usually allowed at the beginning or 

at the end of the written statement of defence. The purpose of a general traverse 

is to deny material facts in the statement of claim which the Defendant 
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inadvertently omitted to deal with specifically; See: Warner v Sampson [1959] 2 

WLR 109 at P.114 CA.   

The Defendants however make a general denial of paragraphs 3-20 of the plaint 

in paragraph 2; they plead illegality in paragraph 3; in paragraph 4, they admit 

having sold only their shares, and aver that the rest of the agreement is legally 

meaningless; and in paragraph 5, they aver that there was never a claim on the 

properties in question by the DAPCB or any other claimant.   

In my view, the written statement of defence in general and paragraph 2, in 

particular, does indeed offend the provisions of Order 6 rule 7 of the Civil 

Procedure Rules in it is a general denial. The rule provides:   

“7. It shall not be sufficient for a Defendant in his written statement to deny 

generally the grounds alleged by the statement of claim, or for the Plaintiff in his 

written statement in reply to deny generally the grounds alleged in the defence 

by a Counterclaim, but each party must deal specifically with each allegation of 

fact of which he does not admit the truth except damages.”   

According to ODGERS PRINCIPLES OF PLEADING AND PRACTICE, 22nd 

Edition at page 136,   

“It is not sufficient for a Defendant in his defence to deny generally the 

allegations in the statement of claim, or for a Plaintiff in his reply to deny 

generally the allegations in a Counterclaim, but each party must traverse 

specifically each allegation of fact which he does not intend to admit. The party 

pleading must make it quite clear how much of his opponent's case he disputes. 

Sometimes in order to deny the rule and to deal with every allegation of fact of 

which he does not admit the truth, it is necessary for him to place on record two 

or more distinct traverses to one and the same allegation. Merely to deny the 

allegation in terms will often be ambiguous.”    
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The object of pleadings is to bring the parties to a clear issue and delimit the 

same so that both parties know before hand the real issues for determination at 

the trial. See: Kahima & Anor v UTC [1978] HCB 318.   

In the case of Obidegwu v D.B Ssamakade (supra) the Plaintiff brought an action 

against the Defendant for breach of contract by not delivering possession of a 

house he had leased from the Defendant, for a term of 3 years. The Defendant 

contended that the non delivery of the said house was because the Plaintiff/lessee 

had not paid the second installment of rent. TINYINONDI J. held inter alia, that 

the Defendant's pleadings did not deny the existence of the lease agreement, 

because they just denied generally the grounds of the claim of the Plaintiff, 

without specifics as to whether the alleged lease existed or not. The learned Judge 

held that Order 6 rule 7 is mandatory. He said;    

“I hold that this rule is mandatory as it clearly states so. In the case before me the 

existence of a lease agreement between the parties was alleged to exist. A 

photocopy of it was annexed to the plaint. This was an allegation of fact. If the 

Defendant did not admit it, he ought to have specifically dealt with it. He did 

not”   

Likewise, in the case the subject of the instant application, the Plaintiffs alleged 

the existence of an agreement of sale between the two parties, and a copy thereof 

was attached. Furthermore, they alleged an indemnity clause under the said 

agreement, which entitled them to a refund of the purchase price plus interest 

and other consequential expenses in case of any claim by 3rd parties and 

DAPCB. These were allegations of fact.    

If the Defendants did not admit them, they ought to have specifically dealt with 

them. They did not. The second issue is the question of illegality. Under order 6 

rule 5, matters to be specifically pleaded include facts showing illegality either 

by statute or common law. The rule provides:    
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“5. The Defendant or Plaintiff, as the case may be, shall raise by his pleading all 

matters which show the action or Counterclaim not to be maintainable, or that 

the transaction is either void or voidable in point of law, and all such grounds of 

defence or reply as the case may be, as if not raised would be likely to take the 

opposite party by surprise, or would raise issues of fact not arising out of the 

proceedings pleadings, as, for instance, fraud, limitation act, release, payment, 

performance, or facts showing: illegality either by statute or common law”. (The 

underline is mine).   

On the subject of illegality, ODGER’S PRINCIPLES OF PLEADING AND 

PRACTICE, 22nd Edition, states at page 185;    

“The defence that a contract is a wager within the Gaming Acts should be 

specially pleaded; and the facts which are relied on to bring the transactions 

within those Acts should be stated. However, the court itself will take notice of 

any illegality of the contract on which the Plaintiff is suing if it appears on the 

face of the contract or from the evidence brought before it by either party, and 

even though the Defendant has not pleaded illegality. Illegality once brought to 

the attention of the court, overrides all questions of pleadings, including any 

admissions made therein. Otherwise where the contract is not ex facie illegal as 

a general rule the court will not entertain the Question of illegality unless it is 

specifically pleaded and the court is satisfied that it has before it all the necessary 

facts concerning: the contract setting”.    

In paragraph 3 of their defence, the Defendants plead that: “the sale was illegal 

in so far as the provisions of the Companies Act were flouted”.    

The facts which are relied on to indicate that the sale in question contravenes the 

provisions Companies Act are not pleaded. The specific section of the 

Companies Act flouted is not stated; and yet the Companies Act has over 300 

sections. This omission in my opinion is likely to take the Plaintiffs by surprise 
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and therefore offends the provisions of Order 6 rule 5 of the Civil Procedure 

Rules. See: also, North Western Salt Co. Ltd v Electrolytic Alkali Co. Ltd [I914] 

AC; Phillips v Copping [1935] 1 KB 15 at page 21 Per SCRANTON LJ.    

The alternative defence which says that the rest of "rest of the provisions of the 

agreement were legally meaningless" also do not disclose any defence known in 

law, as Mr. Byenkya rightly said. Finally, the defence in paragraph 5 is in my 

view a ‘sham’ defence in view of the photocopies of the Certificates of titles in 

respect of plots 44 and 46, Kampala Road attached to the plaint. They show that 

Central Properties and Development Limited of P.O. Box 98, Kampala, were 

issued Certificates Authorising Repossession No. 2890 dated June 26, 1996 

Certificate No. 2994 dated January 14, 1997 under the provisions of section 4 

and 5 of the Expropriated Act; and the said certificates duly registered on the 

certificates of title. The defence that there has never been any claim on the 

property by DAPCB or any other claimant which the Plaintiffs unsuccessfully 

defended is therefore not only a sham but outrageous; and should be treated as 

such. All in all, I find that the defence filed does not disclose any reasonable 

defence to the plaint, it is a general denial and it is frivolous and vexatious and 

is accordingly struck out. In the result, judgment is hereby entered for the 

Plaintiffs against the Defendants for the shs. 60 million, being the purchase price 

paid by the Plaintiffs under the agreement. The rest of the claim and in particular 

the, issue of interest and general damages shall be set down for formal proof on 

the October 18, 2000. The defence counsel is free to participate in the formal 

proof as suggested by Mr. Byenkya.     
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G U N T E R  P I B E R  &  A N O T H E R  V  E  K R A L L  

I N V E S T M E N T S  ( U )  L T D  &  4  O T H E R S  H C M A  1 0 3  O F  

2 0 0 8  ( H C  J I N J A )   

ARISING FROM CIVIL SUIT NO. 31 OF 2008   

1. GUNTER PIBER}    

2. BUWEMBE BREWERS} ::::::::::::::::::APPLICANTS/PLAINTIFFS & 

DISTILLERS (U) LTD. }     

VERSUS   

1. E. KRALL INVESTMENTS (U) LTD}  

2. DRB DEUTSHCE ROHSTOFF & BERGBAU}  

3. DRB MINING (U) LTD} ::::::::  RESPONDENTS/ DEFENDANTS  

4. THOMAS EGGENBURG}      

5. JOSEPH BYAMUGISHA}       

RULING The applicants who are the plaintiffs in the main suit brought this 

application under Order 6 rules 8 and 30, Order 52 rules 1 and 3 of the Civil 

Procedure Rules (CPR) and s. 98 of the Civil Procedure Act (CPA) for orders 

that the respondents’ defence in the main suit be struck out for failure to disclose 

a reasonable and specific response to the applicants’ claim.  They also sought an 

order that judgement be entered in favour of the applicants. In the event that the 

above orders were granted, the applicants sought to have the main suit set down 

for formal proof, and for costs of the application to be provided for.   

The applicant’s application was supported by the affidavit of Ronald Tusingwire, 

an advocate practicing with the firm of Kaggwa & Co, Advocates who are 

counsel for the applicants, which was dated 16/06/08.   The background to the 

application was that on 22/05/08, the applicants filed Civil Suit No. 31 of 2008 

against the respondents.  The respondents filed a WSD on 10/06/08.  It is that 

WSD that is being challenged in this application.  In order to bring clarity to the 
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issues which are specifically about the pleadings, I shall reproduce the important 

parts of the applicants’ claim starting with paragraph 2 of the plaint.    2. The 2nd 

plaintiff is a limited liability company incorporated under the laws of Uganda 

and whose address of service for purposes of this suit shall be c/o Kaggwa & Co. 

Advocates, Plot 3 Pilkington Road, NIC Building, Annex, P. O. Box 6624, 

Kampala Uganda.   

3. The 1st, 2nd and 3rd defendants are bodies corporate and are engaged in the 

business of mining in Uganda and elsewhere, the Plaintiffs’ advocates undertake 

to effect service of court process upon them.   

4. The 4th and 5th Defendants are adult male Austrian and Uganda respectively, 

believed to be of sound mind and are Directors in the 1st Respondent and the 

plaintiffs’ advocates undertake to effect service of court process upon them.   

5. The plaintiff’s cause of action against the defendants jointly and severally is 

for a permanent injunction restraining the defendants from interfering, dealing 

with, disposing off (sic) and transacting in any way with the plaintiffs’ interest 

as licencees on Plot M25, LRV 341, Folio 13, Land at Masese Jinja District and 

from breaching the agreement between the plaintiffs and the defendant, General 

damages and the costs of this suit.   

6. The facts constituting the plaintiff’s cause of action against the defendants 

jointly and severally arose as hereunder;   

a) By an agreement dated 20th May 2005, the plaintiffs obtained a licence from 

the 1st defendant comprising of a building wherein they own and operate an 

industry engaged in brewing and distilling of alcohol for sale in exchange for 

provision of security for the 1st defendant’s assets on the suit land. (See 

Annexure “A”).   

b) During the subsistence of the said licence the plaintiffs and the defendants 

orally agreed that the said licence was to run for the whole period of the lease 
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from Kilembe Mines Limited on condition that the plaintiffs pay ground rent, 

premium and the 1st defendant’s legal fees.   

c) The said oral agreement arose out of a suit filed by Kilembe Mines Limited 

against the 1st defendant for breach of the lease agreement for the suit property 

of which the plaintiffs fulfilled their obligation under the oral contract by paying 

the legal fees for the out of court settlement, premium and ground rent for the 

lease to Kilembe Mines Lawyers, M/s C. Mukiibi- Sentamu & Co Advocates. 

(Receipts and the consent judgment are attached as “B” and “C” respectively).   

d) The defendants have over time approached the plaintiffs to advance them 

money for their expenses which the plaintiff have so far lent them money 

totalling to US$ 150,000 (United Stated Dollars one hundred fifty thousand only) 

of which part of the money was to be further consideration for the licence.   

e) On 25th May 2005, the plaintiffs also purchased a Metallurgical plant 

including a steel building together with a mobile crane ATT 480 (HAZET) from 

the 1st respondent (sic) and paid valuable consideration of Ug. Shs 8,000,000/= 

(Uganda shillings eight million only). (See Annexure “D”).   

f) The plaintiffs have been in possession of the suit land since 1996 and carry out 

their business thereon.   

g) The 1st, 2nd, 4th and 5th Defendants have in total breach of the various 

agreements enjoyed by the plaintiffs against them incorporated a sham company 

known as DRB Mining (Uganda) Ltd., the 3rd Defendant, to evict the Plaintiffs 

and take over their plant and mobile crane. (See resolution and notice of eviction 

marked “E” and “F”).   

7. The plaintiffs shall aver and contend that the above actions of the defendant 

breach the licence and other oral agreements, entitles them to an injunctive relief.   
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8. That the defendant’s threats of eviction have caused grave mental torture to 

the 1st plaintiff and loss of income to the 2nd plaintiff as its business has been 

greatly affected of which (sic) they are entitled to damages.   

9. By reason of all the foregoing, the plaintiffs will contend that there is just 

cause for the issuance of a permanent injunction against the respondents.   

10. The plaintiffs have suffered damage, loss of income and inconvenience as a 

result of the defendants’ acts and omissions.   

The applicants thereafter stated that they issued a notice of intention to sue and 

that this court has jurisdiction in their cause, and listed their prayers, viz: a 

permanent injunction against the respondents, general damages, other reliefs that 

the court may deem fit, and the costs of the suit.   

In the respondent’s WSD filed on 10/06/08 they generally denied all the 

paragraphs of the plaint in the head paragraph, stating that they were all not 

admitted and had been traversed seriatim, as is the usual practice in suits of this 

nature.  They then answered the plaint in the following manner:   

1. Paragraph 1 is rooted (sic) but the defendants make no admissions as to the 

soundness of mind of the 1st plaintiff.   

2. Paragraphs 2, 3 and 4 of the plaint are noted but no specific admissions are 

made.   

3. Paragraph5 is denied in as far as if (sic) alleges a cause of action.   

4. Paragraph 6 is denied in its entirety and the plaintiffs shall be put to strict proof 

of their frivolous allegations.   

5. Paragraph 7, 8, 9 and 10 are completely false allegations and claims that are 

not sustainable in law.   

6. The defendants’ reply to all the allegations in the plaint shall show that the 

plaintiffs have no registerable interest in the law (sic) in issue.   
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7. Further the defendant shall show this suit to be a frivolous and vexatious one, 

intended to evict one of the defendants from its land and will pray for its 

dismissal with costs to be met personally by the plaintiff’s counsel.   

8. Further the defendant will show that the suit is filed in bad faith because there 

is already a pending suit previously filed by the plaintiff and with the same issued 

arising and plaintiff’s counsel shall be faulted for unprofessional conduct.   

9. The defendants shall show that a mere licensee has no right at law to evict the 

land owner or obtain the remedies such as the ones sought by the plaintiffs in 

this suit.   

Wherefore the defendants pray that the plaintiff’s suit be dismissed with costs.   

On 18/06/08 the applicants filed this application to have the aforesaid WSD 

struck out under Order 6 rule 30 of the CPR.  The respondents responded by 

filing an amended WSD on 23/06/08, without leave of court.  The respondents 

now claim that the amended WSD is the operative defence that should be 

considered by this court, and not the WSD that was filed on 10/06/08, which was 

challenged in this application.   

The applicant’s application was based on the grounds that the written statement 

of defence (WSD) filed by the respondents on 10/06/08 disclosed no reasonable 

and specific response to the applicant’s claim as is required by Order 6 rule 8, in 

as far as it constituted of general denials to the claims made in the plaint.  Further 

that paragraphs 3 to 6 of the said WSD contained general denials to paragraphs 

5 to 10 of the plaint and did not respond specifically to each of the allegations of 

fact that the respondents did not admit in their defence.  It was also contended 

that the respondents’ defence was prolix, frivolous and vexatious and an abuse 

of court process and that it was thus just and equitable that the defence be struck 

out since to continue with the trial would be a waste of courts time and a delay 

of justice.   
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Further grounds that were contained in the affidavit in support were more 

specific complaints about the respondents WSD.  The applicants took issue with 

paragraphs 3 to 5 of the WSD for not responding specifically to the existence of 

a licence evidenced by Annexure A to the plaint.  Annexure A was a letter from 

the 1st respondent to the 1st applicant confirming an agreement entered into 

between the 2 parties allowing the 2nd applicant to use all the equipment on site 

in Jinja as well as all equipment and other assets of E. Krall Investments Ltd (at 

the site).      

The applicants further stated that paragraph 6 of the WSD did not respond 

specifically to paragraph 6 (a) through (g) of the plaint, i.e. the role of each of 

the respondents in evicting the applicant from the suit premises, incorporation of 

a sham company (the 3rd respondent) and taking over of the applicant’s plant 

and mobile crane.  The applicants also complained that paragraph 7 of the WSD 

was a general denial without any mention of the agreements annexed to the plaint 

and the consent judgment referred to therein between Kilembe Mines Ltd. and 

the 1st respondent.  It was further stated that the WSD did not respond to the 

allegation that there was a contractual licence enjoyed by the applicants on the 

respondent’s land.  Further that paragraphs 8 and 9 of the WSD were evasive 

denials in so far as they did not respond to paragraphs 6 and 6 (d) of the plaint 

wherein the applicants raised the debt of UDS 150,000 owed by the 1st 

respondent to the applicants.   

At the hearing of the application, Mr. Kaggwa for the applicants repeated the 

contents of the affidavit in support and submitted that the stated paragraphs 

offended the provisions of Order 6 rules 8 and 10 of the CPR and that as a result 

the WSD ought to be struck out and judgement entered in favour of the 

plaintiffs/applicants after which the suit should be set down for formal proof.   

He relied on the decision in the case of Nile Bank Ltd. v. Thomas Kato & Others 
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[1997-2001] EA, 325 where it was held that a defence such as the one filed by 

the respondents in the main suit offended the provisions of Order 6 rule 8 and it 

was struck out.  He also relied on Odgers’ Principles and Practice in Civil Actions 

in the High Court of Justice, Ed. 22 where it was stated that each party must 

traverse specifically each fact that he does not intend to admit.  The party 

pleading must make it quite clear how much of his opponent’s case he disputes 

and that merely denying will often be ambiguous.   

The respondents filed an affidavit in reply opposing the application.  Richard 

Tamale, an advocate with the firm of Andrew & Frank Advocates, counsel for 

the respondents, swore the affidavit on 19/08/08.  The facts on which the 

respondents sought to oppose the application as deduced from the affidavit in 

reply were briefly that the current application was filed prematurely because the 

respondents were still well within time to file an amended WSD without leave 

of court.  The respondents further contended that they had subsequently filed an 

amended written statement of defence with the result that the current application 

ought to be dismissed.  It was also stated by the respondents that the current 

application before court was “an exercise in futility and a vain attempt” by the 

applicants to evict the 1st respondent from its land on the strength of a licence; 

that a permanent injunction could not be granted to a licensee in a manner that 

would disqualify the title of the registered proprietor (the 1st respondent).  The 

respondents asserted that the defence complained of sufficiently responded to the 

“wild allegations” and prayers set out in the plaint, which would be largely 

determined on matters of law.   

At the hearing of the application, Mr. Andrew Bagayi for the respondents 

repeated the contents of the affidavit in reply and submitted that the decision in 

the suit was to be made solely on points of law.  He contended that the main issue 

in the suit would be whether the applicants were entitled to a permanent 
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injunction against the respondents and that the WSD clearly addressed that point.  

He further contended that though the applicants complained that the WSD did 

not address bad faith because it had not been particularised, paragraphs 6 and 9 

of the WSD addressed it.  Mr. Bagayi also submitted that though the applicants 

complained that the respondents were threatening to take away the mobile crane 

and plant from them, that fact had not been substantiated; besides the crane had 

always been and is still in the possession of the applicants.   

It was also the contention of Mr. Bagayi that the amended WSD filed by the 

respondents on the 23/06/08 dates back to the filing of the first WSD and that it 

should be considered as the operative pleading for the respondents.  Further that 

in the presentation of their application the applicants had not demonstrated how 

the WSD complained against was going to prejudice their case.  Mr. Bagayi was 

also of the view that the WSD complained of falls squarely within the category 

of cases that are addressed by Article 126 (2) (e) of the Constitution of the 

Republic of Uganda.  That the matters that had been raised by the application 

were mere technicalities and if the application was allowed by court and the 

WSD struck out, substantive justice would not have been done.  He prayed that 

the amended WSD be allowed in the spirit of Article 126 (2) (e) of the 

Constitution.   

In order to save time court allowed the respondents to raise an objection against 

the plaint though it had neither been specifically pleaded in reply to the instant 

application nor in the WSD.  Court considered that this would not prejudice 

either of the parties and would enable court to deal with all issues to do with 

pleadings at one go.  The respondents’ counsel then raised 2 objections, firstly, 

that the 4th and 5th defendants/respondents were directors of the 1st defendant 

and they were wrongly sued because at all material times, the 4th and 5th 
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respondents had acted in their capacity as directors of the company; they could 

not be held liable for any wrongs of the 1st respondent.     

The second objection was that the applicant(s) were only licensees in respect of 

the property in dispute, which was held by the 1st respondent as a registered 

proprietor of a lease from Kilembe Mines Ltd. It was submitted that the 

applicants being equitable licensees with no registerable interest in the land could 

not bring an action for a permanent injunction against the 1st respondent.  Mr. 

Bagayi contended that a licence is a mere personal or revocable privilege to 

perform an act on the land of another.  It does not operate to confer or vest in the 

holder any title, interest or estate in the property; it is not even assignable.  Mr. 

Bagayi was of the view that the applicants’ rights over the land were only 

equitable and could be brought to an end by the respondent’s issuing a notice to 

terminate the arrangement.  Relying on the case of Chandler v. Kelly [1972] 2 

All E.R. at 942, Mr. Bagayi submitted that a licensee has no right at law to remain 

on the land.  He added that if the remedy of a permanent injunction, which was 

the main remedy that the respondents sought, was granted it would in effect be 

ejecting the 1st respondent, a registered lessee from the land.  Mr. Bagayi finally 

submitted that since such an order could not be attained, the plaint should be 

struck out.    

The parties’ pleadings and counsels’ submissions raise several issues that that 

can be summarised as follows:   

i) Whether the respondents properly filed an amended WSD as alleged in 

paragraph 5 of the affidavit in reply; if not,  

ii) Whether the respondent’s WSD filed on 10/06/08 contravened the 

requirements for pleading contained in Order 6 rules 8 and 10 of the Civil 

Procedure Rules; if not,  

iii) Whether the respondent’s defence ought to be struck out; and if so,  
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iv) Whether the applicants would then be entitled to an interlocutory judgment 

against the respondents for the orders prayed for, and subsequent formal proof 

of damages for breach of contract.   

I shall now answer the issues raised above in the order in which I have stated 

them.   

Regarding the propriety of filing an amended WSD, the CPR provide for 

amendments of pleadings both generally and specifically.  Order 6 rule 19 

provides for amendments, generally, while rules 20 and 21 provide for specific 

amendments of the plaint and the WSD.  Order 6 rule 21 provides, and I quote:    

“A defendant who has set up any counterclaim or setoff may without leave 

amend the counterclaim or setoff at any time within twenty-eight days of the 

filing of the counterclaim or setoff, or, where the plaintiff files a written 

statement in reply to the counterclaim or setoff, then within fourteen days from 

the filing of the written statement in reply.” (Emphasis supplied).   

The terms of Order 6 rule 21 are very clear.  It is only a defendant who sets up a 

counterclaim or setoff that is entitled to amend his/her WSD without leave of 

court.  This is to be done within 28 days of filing the counter claim or set off, or 

within 14 days after the plaintiff’s reply to the counter claim or set off.  It would 

appear the CPR limits amendments without leave to plaintiffs only since a 

litigant who sets up a counterclaim thereby becomes a plaintiff to the 

counterclaim.  The litigant who sets up a setoff is also placed in the same position 

as a claimant who has to prosecute his claim.  It is also important to note that 

such amendment is limited to amendment of the setoff or counterclaim only.    

The terms of respondent’s WSD have been set out above.  There is no 

counterclaim or setoff set up by the respondents against the applicants.  I have 

found no other rule other than rule 21 of Order 6, which allows defendants to file 

an amended WSD apart from rule 19 of Order 6.  The latter allows amendments 
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by any party to the suit after leave of court has been obtained.  It is thus apparent 

that the respondents had no right to file an amended WSD without leave of court.  

The respondent’s amended WSD that was filed on 23/06/08 without leave of this 

court was therefore improperly filed.  It cannot be considered as a pleading in 

the main suit or for purposes of this application.   

Having established that the WSD filed on the 10/06/08 is the operative defence 

for purposes of the main suit and therefore this application, I now turn to the 

issue whether the said WSD offended the provisions of Order 6 rules 8 and 10 of 

the CPR. In paragraphs 2, 3 and 4 of the plaint, the applicants described the 2nd 

plaintiff and the 1st, 2nd and 3rd defendants as limited liability companies doing 

business in Uganda.  In response thereto, the defendants merely stated in 

paragraph 2 that they had noted the contents of the said paragraphs but no 

admission was made as to the contents thereof.  In other words, the defendant in 

a general manner denied that the said parties were limited liability companies.  

However, they did not specify in what capacity they were operating, if they were 

not limited labiality companies as stated in the plaint.    

It is wrong to deny plain and acknowledged facts, or any fact which it is not in 

one’s client’s interest to deny.  As a rule, each party should admit whatever facts 

can be proved against him/her without trouble.  Moreover, it looks weak to deny 

everything in the opponents pleading.  It suggests that one has no substantial 

defence to it.  In addition, by rashly traversing statements which are obviously 

true, much unnecessary expense may be caused [See Lever Brothers v. 

Associated Newspapers [1907] K.B. 628.]   

In paragraph 6 (a) through (g) the plaintiffs stated the facts from which the cause 

of action against the defendants arose.  The plaintiff’s claim was that there is a 

licence that was granted to the 2nd applicant by the 1st respondent, which was 

evident from Annexure A to the plaint.  They also claimed to have subsequently 
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reached oral agreements with the 1st respondent for the licence to run till expiry 

of the contract with Kilembe Mines Ltd.  In consideration of the oral agreements 

the applicants claimed in paragraphs 6 (b), (c) and (d) that they paid certain 

monies to C. Mukiibi- Sentamu & Co., Advocates on behalf of the 1st respondent 

as legal fees, to Kilembe Mines Ltd as rent in respect of the lease to the disputed 

property, and lent the 1st respondent up to US$ 150,000.  The first two payments 

were evidenced by receipts annexed to the plaint that had been given to the 

applicants in acknowledgment by Mukiibi-Sentamu & Co. Advocates and 

Kilembe Mines Ltd. The respondents’ made no specific response to these 

allegations in the WSD.  Their response in paragraph 4 was a general denial of 

the whole of paragraph 6, and a threat that the applicants would be put to strict 

proof of their allegations.   

Paragraph 6 (e) was that the 1st respondent purchased a mobile crane and plant 

from the 1st respondent for shs 8,000,000/=.  The respondent attached an invoice 

to the plaint to show that there was such a transaction.  Applicants also stated in 

paragraph 6 (f) that they had been in occupation of the disputed land for 6 years, 

and in paragraph 6 (g) that the respondents were in breach of the agreements 

between the parties that had been referred to in paragraphs 6 (a), (b) and (c).  The 

general response to this was again paragraph 4 wherein the respondents denied 

all the contents of paragraph 6 and stated that the applicants would be put to strict 

proof thereof.   

The respondents went on to plead in paragraph 5 that paragraphs 7, 8, 9 and 10 

of the plaint were completely false allegations and claims that could not be 

sustainable in law.  They did not state the law that the applicant’s claim offended 

so as not to be sustainable.  Respondents also pleaded generally in paragraph 6 

of the WSD that in reply to all the applicants’ allegations in the plaint they would 

show that the plaintiffs had no registerable interest in the land in issue.  Clearly 
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this was not an intelligible answer to all the claims in the plaint, for example it 

could never be an answer to the claims made in paragraphs 6 (c) and (d) which 

related to monies paid by the applicants on behalf of the 1st respondent.     

The respondents further pleaded in paragraph 7 that the suit was a frivolous and 

vexatious one that was intended to evict one of the respondents from its land.  

The respondents did not specify which one of the respondents this answer 

referred to. This particular paragraph remained ambiguous because the 

applicants’ complaint in this regard was against the 1st and 3rd respondents.   

In paragraphs 8 of the WSD, the respondents pleaded that they would show that 

the suit was filed in bad faith because there was a pending suit previously filed 

by the applicants with the same issues.  They contended that counsel for the 

applicants would be faulted for unprofessional conduct.  Even in this case, the 

respondents did not state which suit they referred to and the court in which it had 

been filed.  Neither did they specify which conduct of counsel for the applicants 

was unprofessional.  As it turned out, the suit that was pending in the Magistrates 

Court has completely different issues; it was an action under the Access to Roads 

Act, not in issue in this suit.   

In paragraph 9, the respondents pleaded that they would show that a mere 

licensee had no right at law to evict the land owner or obtain the remedies sought 

by the applicants in the suit.  They again did not state which law they referred to.  

Neither did they indicate the specific remedies that they intended to challenge.  

It is clear from the plaint that the applicants sought a permanent injunction and 

damages.  The respondents ought to have specified which remedies they 

challenged in paragraph 9.   

The function of pleadings is to ascertain with precision the matters on which the 

parties differ and the points on which they agree; and thus to arrive at certain 

clear issues on which both parties desire a judicial decision.  In order to attain 
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this object, it is necessary that pleadings interchanged between parties should be 

conducted according to certain fixed rules.   The main purpose of those rules is 

to compel each party to state clearly and intelligibly the material facts on which 

he/she relies, omitting everything immaterial and then to insist that his/her 

opponent frankly admit or explicitly deny every material matter alleged against 

him.  By this method they must speedily arrive at an issue (Odgers, supra at page 

88).  Orders 6, 7 and 8 of our Civil Procedure Rules specifically aim at this.   

Order 6 rule 8 provides:   

“It shall not be sufficient for a defendant in his or her written statement to deny 

generally the grounds alleged by the statement of claim, or for the plaintiff in his 

or her written statement in reply to deny generally the grounds alleged in a 

defence by way of counterclaim, but each party must deal specifically with each 

allegation of fact of which he or she does not admit the truth, except damages.”  

 As indicated above, it is clear that the respondents’ WSD in general, but more 

particularly paragraphs 4 and 6 thereof offended the rule in Order 6 rule 8.  It 

also offended the provisions of Order 6 rule 10 in paragraph 5 where it was stated 

that all the claims in paragraphs 8 and 10 where completely false allegations that 

could not be sustained in law. That statement was an evasive denial.    

According to Odgers Principles of Pleading and Practice, 22 Edition at page 136,    

“It is not sufficient for a defendant in his defence to deny generally the 

allegations in the statement of claim, or for the plaintiff in his reply to deny 

generally the allegations in a counterclaim.  Each party must traverse specifically 

each allegation of fact, which he does not intend to admit.  The party pleading 

must make it clear how much of his opponent’s case he disputes.”     

Clearly the respondents departed from this rule of practice.  Order 6 rule 30 

provides that the court may, upon application, order any pleading to be struck 

out on the ground that it discloses no reasonable cause of action or answer.  This 



 
D E M Y S T I F Y I N G  T H E  O R D E R  F R O M  A B O V E   

 
779 

 

court considered this rule in the case of Nile Bank Ltd. v. Thomas Kato [1997-

2001] EA, at page 325, which was cited by counsel for the applicants.  It was 

there held, following the decision in Obidegwu F. v. D. B. Semakadde, High 

Court Civil Suit No 59 of 1992 (unreported) that the rule in Order 6 rule 8 is 

mandatory.  Where the party pleading fails to follow it, the pleading is struck out 

under Order 6 rule 30.   

In the instant case, the applicants pleaded a contract for a licence between them 

and the 1st respondent.  A copy of the letter confirming the contract was annexed 

to the plaint as Annex “A.”  The defendant chose not to address it but to deny it 

in general terms in paragraph 4 of their WSD.  The applicants also pleaded that 

there were monies had and received by the 1st respondent or by others on their 

behalf as a result of the licence, in paragraphs 6 (c) and (d) of the plaint.  The 

respondents again chose to deny them generally without much ado.  If the 

respondents did not admit these claims they ought to have addressed them 

specifically, not as they did in their paragraphs 4 and 6 of the WSD.     

I find that paragraphs 7, 8 and 9 of the WSD do not cure this defect in the WSD.  

In particular paragraphs 6 and 9 of the WSD could never be an intelligible 

response to a claim for moneys that the applicants claimed to have been paid on 

behalf of the 1st respondent, or lent to them.  Consequently, I find that the 

defence did not raise a reasonable answer to the applicant’s claim.  It is 

accordingly struck out.   

As to whether the applicants are entitled to an interlocutory judgment against the 

respondents and subsequently to formal proof of damages claimed, I now turn to 

the respondent’s objection to the plaint, and specifically to the applicant’s claim 

for a permanent injunction against the 1st respondent.  I have not dealt with the 

first objection raised by the respondents regarding the parties to the suit because 

I find that the second objection substantially deals with the defect in the 
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applicants’ pleadings.  It was submitted for the respondents that the applicants 

had not right to bring a suit against the 1st respondent for a permanent injunction 

because it would amount to an action to evict the 1st respondent.     

The 1st respondent has a registered interest in the land under dispute holding a 

sub-lease from Kilembe Mines Ltd.  The respondents did not specifically plead 

the fact in the WSD.  The respondents glossed over this fact by referring to the 

1st respondent as “a land owner” in paragraph 9 of the WSD, and repeatedly 

stating that the applicants merely had a licence, a right that was inferior to that 

of the 1st respondent.  It was only later specifically pleaded in the affidavit in 

reply to this application in paragraph 7.     

However, Annexure “C” to the plaint, a consent judgment between Kilembe 

Mines Ltd and the 1st respondent in High Court Civil Suit 248 of 2004 shows 

that there was outstanding rent on a sublease registered in LRV 341 F.13 at 

Masese Jinja.  The amount paid in final settlement thereof was UD$ 30,000.  The 

applicant claimed to have paid this amount to Kilembe Mines according to a tax 

receipt from Kilembe Mines Ltd dated 4/11/05, included in group Annexure “A” 

to the plaint.  It is these facts which lead court to the conclusion that the 1st 

respondent was a registered owner under the Registration of Titles Act, not the 

respondent’s pleadings.   

The law relating to actions in such cases is s. 176 of the Registration of Titles 

Act where it is provided:   

“No action of ejectment or other action for the recovery of any land shall lie or 

be sustained against the person registered as proprietor under this Act, except in 

any of the following cases—   

a) the case of a mortgagee as against a mortgagor in default; b) the case of a 

lessor as against a lessee in default; c) the case of a person deprived of any land 

by fraud as against the person registered as proprietor of that land through fraud 
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or as against a person deriving otherwise than as a transferee bona fide for value 

from or through a person so registered through fraud; d) the case of a person 

deprived of or claiming any land included in any certificate of title of other land 

by misdescription of the other land or of its boundaries as against the registered 

proprietor of that other land not being a transferee of the land bona fide for value; 

e) the case of a registered proprietor claiming under a certificate of title prior in 

date of registration under this Act in any case in which two or more certificates 

of title may be registered under this Act in respect of the same land,    

and in any case other than as aforesaid the production of the registered certificate 

of title or lease shall be held in every court to be an absolute bar and estoppel to 

any such action against the person named in that document as the grantee, owner, 

proprietor or lessee of the land described in it, any rule of law or equity to the 

contrary notwithstanding.”   

The import of s. 176 was discussed by the Supreme Court of Uganda in The 

Executrix of the Estate of the Late Christine Mary Tebajukira & Deborah 

Namukasa v. Noel Grace Dhalita Stananzi, Supreme Court Civil Appeal No. 2 

of 1988 (Unreported).  In that case, the Supreme Court held that in any action 

against a registered proprietor other than in the instances named in s. 184 (now 

s. 176) of the RTA, the certificate of title is an absolute bar, any rule of law or 

equity to the contrary notwithstanding. (See also Francis Butagira v. Deborah 

Namukasa, Supreme Court Civil Appeal No, 6 of 1989 (Unreported)).    

In that case, the respondent sought to challenge the physical re-entry against a 

lease that had been effected by the appellant for non-payment of rent.  It was 

found that the certificate of title held by the appellant was an absolute bar to an 

action for trespass.  The court found that the respondent had by his action for 

trespass against his landlord challenged her title. Court declined to grant the 

remedy of relief against forfeiture for (among other reasons) that the very action 
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in which the respondent purported to sue for trespass was barred by s. 184 (now 

176) of the RTA. In like vain, I find that the applicant’s action against the 1st 

respondent for a permanent injunction was in effect an action for ejectment and 

thus agree with Mr. Bagayi’s submission in that regard.  Entertaining such an 

action would no doubt offend the provisions of s. 176 of the RTA.  It would have 

benefited the respondent’s WSD if s.176 of the RTA had been pleaded.   

Order 6 rule 11 (d) of the CPR provides that where the suit appears from the 

statement in the plaint to be barred by any law, the plaint may be rejected.  The 

applicants’ plaint is barred by s. 176 of the RTA.  It is accordingly rejected.   

As to whether the applicants would have been entitled to set down the suit for 

formal proof of the general damages claimed in the suit after striking out the 

respondents’ WSD, it is my considered opinion that that could not happen.  Proof 

of damages normally refers to proof of special damages, general damages being 

a measure that is often determined judicially, i.e. according to the discretion of 

the court depending on the injury that is complained of.  In the instant case, 

although the applicants referred to certain monies, viz: US$ 150,000 being a debt 

alleged to be due from the 1st respondent and US$ 30,000 paid to M/s Kilembe 

Mines Ltd as rent for the sub-lease, the applicants did not claim for refund of the 

same.  Claiming the refund would have been in the way of special damages.  It 

is trite law that special damages must be specifically pleaded and then proved.  

In the absence of this, I am unable to agree with counsel for the applicants that 

the suit should have been set down for formal proof.  

 In conclusion, I must comment about the unfortunate result of these proceedings.  

The applicant’s plaint has been rejected and the respondent’s defence struck out.  

None of the parties has gained anything from this action.  This unfortunate result 

arose from the mistakes made in the pleadings by counsel for both the applicants 

and the respondents.  I shall therefore make no orders as to costs.     
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Irene Mulyagonja Kakooza JUDGE 30/10/08    

M W E S I G Y E  A L P H O N E  K A T I T I  &  3 0  O T H E R S  V  

N A T I O N A L  F O R E S T R Y  A U T H O R I T Y  H C C S  N O .  2 7 0  

O F  2 0 1 0  ( C O M M .  C O U R T )   

THE REPUBLIC OF UGANDA 

IN THE HIGH COURT OF UGANDA AT KAMPALA 

COMMERCIAL DIVISION CIVIL SUIT NO. 270 OF 2010    

1. MWESIGYE ALFONSE KATITI  

2. ARINAITWE ASAPH……………PLAINTIFFS 

3. KATAREIHA JOHN for and on behalf of 28 others    

VERSUS 

NATIONAL FORESTRY AUTHORITY………….DEFENDANT   

JUDGMENT:   

The plaintiffs brought this suit in 2010 seeking for a declaration that they are 

entitled to payments for breach of contract by nonpayment of accrued sums, 

special damages, general damages, interest and costs of the suit. The amount 

claimed and their particulars were not specified in the plaint. However, in July 

2011 the plaint was amended to give particulars of the claim by indicating the 

amount each of the plaintiffs are entitled to all totaling Shs. 168,470,000/=. It 

was averred in the amended plaint that the respondent subsequently paid Shs. 

145,972,000/= leaving an outstanding balance of Shs. 22,498,000/= due and 

owing to nine out of the original 28 claimants.   

It is the plaintiffs’ case that between 2008 and 2009 the plaintiffs and 28 others 

on behalf of whom this suit was filed entered into contracts with the defendant 

to provide services such as clear slashing, initial clearing, spot hoeing, weeding 

and climber cutting in Rwoho Central Reserve and Bugumba Central Forest 
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Reserve which are managed by the defendant. By June 2009, the plaintiffs had 

executed the work contracted to them but had not been paid.    

The defendant filed a written statement of defence (WSD) in which each and 

every allegation in the plaint apart from the description of the parties were 

denied. When the plaintiff amended the plaint, the defendant filed an amended 

written statement of defence where it still denied every allegation in the amended 

plaint except the several demands made by the plaintiffs. The defendant also 

alleged that it paid the plaintiffs all the monies owing under the contract (which 

had earlier been denied) and denied the existence of a balance of Ushs. 

22,498,000.    

At the scheduling conference only one issue namely; whether the Plaintiffs are 

entitled to the remedies prayed for was framed for determination by this court.    

The plaintiffs prayed for the following remedies: 1) A declaration that the 

Plaintiffs are entitled to payments in accordance with their contracts. 2) An order 

for payment of Shs. 22,498,000 in full. 3) Interest on the sum of Shs. 168,470,000 

at 25% per annum from June 2009 till payment in full. 4) General damages for 

breach of contract. 5) Interest on general damages at court rate from date of 

judgment till payment in full. 6) Punitive damages. 7) Costs of the suit.   

It is noteworthy at this juncture, that although the amended plaint indicated that 

there were nine plaintiffs whose claims were due and owing, only three of them 

were called for cross-examination. The claims for two others as will be 

elaborated on later were wholly admitted by the defendant while those of four 

appeared to have been abandoned and so they were not called for cross-

examination although they had filed witness statements. In view of those 

developments, “the plaintiffs” henceforth would refer to the two claimants whose 

claims were wholly admitted and the three who needed to prove their claims. The 

defendant called only one witness to prove its case. After closure of hearing 
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evidence, both counsel agreed to file written submissions which they did. I have 

considered the prayers of the plaintiffs in the order in which they were made and 

submitted upon.   

1) A declaration that the Plaintiffs are entitled to payments in accordance with 

their contracts.   

On this prayer, Mr. Mwesigye Alphonse Katiti, PW1 on cross-examination 

testified that he had executed works under two contracts with the defendant 

which were supervised by Mr. Yuwa Mike but he was never paid. He stated that 

the contract required inspection and a certificate before they were paid but this 

was issued by the defendant. His claim was in respect of two contracts but one 

was paid leaving the unpaid amount in respect of the 2nd contract of Shs. 

2,310,000/= after tax.    

Mr. Bimanyomwe Robert, PW2 testified that he carried out work under his 

contract with the defendant which was supervised by Kasimbazi and another 

supervisor called Micheal but he was never paid. His claim is for Shs. 

3,290,000/=.    

It was the evidence of Serutwe Bernard, PW3 that he did work under his contract 

with the defendant which Kasimbazi and Gaigana supervised and certified but 

he was neither given the certificate nor paid the contract sum of Shs. 3,580,00/= 

that is still due and owing.    

Muluya Tony, the Acting Management Accountant of the defendant (DW) 

testified that the defendant entered into contracts with the plaintiffs for the 

purpose of maintaining Rwoho and Bugamba Forest Reserves. It was his 

testimony that upon execution of works, in accordance with the contract, it would 

be certified by the defendant’s Plantation Manager after the Forest Supervisor 

had reviewed works done and a certificate issued on the basis of which the 

claimants would be paid. It was also his evidence that the certificate of 
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completion was an internal document of the defendant which had no provision 

for the claimants’ signature and they were not given copies of the same.    

Contrary to the defendant’s pleadings that it paid the plaintiffs all the monies 

owing under the contract, Mr. Muluya in his testimony acknowledged that some 

monies were still due and owing to four out of the nine claimants. Mr. 

Byabashaija Edward’s claim of Shs. 2,210,000/= was wholly admitted by the 

defendant. Shs. 1,410,000/= out of the total claim of Shs. 3,290,000/= by Mr. 

Bimanyowe Robert was also admitted leaving a disputed balance of Shs. 

1,880,000/=. Shs. 2,256,000/= out of Mr. Serutwe Bernard’s total claim of Shs. 

5,875,000/= was also admitted leaving a disputed claim of Shs. 3,619,000/=. The 

claim of Mr. Kiwanuka Geoffrey of Shs. 1,645,000/= was wholly admitted.   

The total claim admitted at the trial was Shs. 7,521,000/= out of the Shs. 

22,498,000/= that was pleaded. Mr. Muluya in his evidence specifically denied 

the claims of three of the nine plaintiffs including Mwesigye Alfonse Katiti. He 

testified that those claims were false since they were not supported by any 

certificate of completion.    

Counsel for the plaintiffs in his submission conceded that the requirement for 

certificate of completion is provided for under Clause 1.3 of each of the contracts 

of the plaintiffs. He however, argued that according to the evidence of DW this 

was an internal document of the defendant which it had the duty to issue and 

failure to do so should not be visited on the plaintiffs who were not even 

signatories to it. He submitted that his clients had proved their case once they 

testified that they did the work and were supervised by the officials of the 

defendant.    

He further submitted that lack of certificate of completion or non performance 

of the contract was never pleaded by the defendant. He referred to exhibit P3 

being a letter from the defendant to the 1st plaintiff in his capacity as Chairman 

of Kikunda Rwoho Contractors Association. He argued that that letter shows that 
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the plaintiffs had performed their contract but non-payment was due to the 

freezing of the defendant’s account.    

Counsel for the plaintiffs submitted that if at all the plaintiffs had not performed 

the contracts as alleged, the same would have been terminated in accordance with 

clauses 5 and 6 of the contracts. He pointed out that this was not pleaded and no 

evidence was adduced to prove the termination. He therefore argued that it 

followed that if work was contracted and the contracts were not terminated, then 

on a balance of probability the work must have been done which entitles the 

plaintiffs to payment as per the contract. He prayed that this court finds so.     

Counsel for the defendant submitted that the amount owing to the plaintiffs arises 

from uncertified works yet it was a condition of the contract under Clause 1.3 

that the works completed required certification. He contended that this was the 

reason for non-payment of the plaintiffs’ claim.   

I do agree with the submission of counsel for the plaintiffs that the defendant did 

not plead lack of certificate of completion as the reason for non-payment of the 

plaintiffs’ claims. I must observe that the defendant’s WSD was a general denial 

of the allegations in the plaint including the contracts that the evidence of DW 

later confirmed existed. That pleading seriously offended the provisions of Order 

6 rule 8 of the CPR which requires denials to be specific on each and every 

allegation made by the opposite party and Order 6 rule 10 that prohibits evasive 

denial of allegations by the opposite party. If at all the plaintiffs had moved court 

to strike out that defence, I believe it would not have survived.    

Be that as it may, no such application was made and the defence is on record. 

Can the defendant now be allowed to improve on it at this stage by relying on 

what was never pleaded? I do not think so. This court is bound by the Court of 

Appeal decision to the effect that a party will not be allowed to succeed on a case 

not so set up by him and be allowed at the trial to change his case or set up a case 

inconsistent with what he alleged in his pleading except by way of amendment 
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of pleadings. Thus a party is precluded from departing from its pleadings. See 

Interfreight Forwarders (U) Ltd vs East African Development Bank Civil Appeal 

No. 33 of 1992. The defendant did not amend its pleadings to include non 

certification of works as the basis for denying the plaintiffs’ claim. It cannot 

therefore rely on it to justify its actions to the plaintiffs’ detriment.   

This court is very much alive to the provisions of the contracts as regards the 

requirement for a certificate of completion to be issued before payment is made. 

In fact, samples of the same were even adduced in evidence. But since this was 

not pleaded the defendant is precluded from relying on it as it would be a 

departure from its pleadings. To my mind this defence appears to be an 

afterthought that came up as a scheme to defeat the plaintiffs’ claim and I will 

not allow it.    

This is more so in view of exhibit P3 where the defendant appreciated “the 

patience and effort the plaintiffs took to complete the work assigned” and 

explained that what incapacitated it from paying the plaintiffs in time was the 

freezing of its accounts in September 2009. There was no mention of lack of 

certificate of completion in that letter whose authenticity was not challenged by 

the defendant. The defendant wrote that letter in response to the complaint made 

by the 1st plaintiff as Chairman to the RDC Mbarara on non-payment for work 

done. The letter was copied to the defendant hence the response.   

I also wish to add that as rightly pointed out by counsel for the plaintiffs, 

certificate of completion was an internal document of the defendant which the 

plaintiffs being semi-illiterate people had no way of ensuring their issuance. The 

plaintiffs who testified stated that copies of the certificate of completion were 

never given to them. Furthermore, that they were not even aware of their issuance 

since they were not required to sign the same. I must observe that if the 

requirement for certificate of completion is to serve its intended purpose of 

verifying work done, it would only be fair and just that both parties to the contract 
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are made signatory to it. That requirement would compel the contractors to 

demand for the same as soon as work is completed. The defendant who I believe 

will still continue to require the services of contractors to maintain its fleets of 

forest reserves may wish to look into this matter so as to avoid a scenario like 

this one.   

As to whether the plaintiffs should be entitled to payment in the absence of 

certificates of completion, for the reasons stated above, I find that the plaintiffs 

whose claims are proved as discussed below are entitled.     

In arriving at the above conclusion, I have also taken note of the defendant’s 

insincerity in dealing with this matter from the time this suit was filed. There was 

total denial of all the claims including the existence of the contracts with the 

plaintiffs.  Interestingly, as the claims and the contracts were being denied in 

court, payments were being quietly made to some of the plaintiffs under those 

very contracts leaving only a very small amount in dispute as shall be seen later. 

This, in my view, shows lack of trust on the part of the defendant and creates 

doubt on its ability to honestly handle certification of work. For that reason, even 

if lack of certificate of completion was pleaded, I would have still given the 

plaintiffs the benefit of the doubt and found that work was completed but the 

certificates were not issued.      

2) An order for payment of Shs. 22,498,000/= in full.   

The plaintiffs’ total claim for special damages in the amended plaint was a sum 

of Shs. 22,498,000/=. However, counsel for the plaintiffs in his submission 

conceded that only Shs. 12, 985,000/= had been proved in accordance with the 

principle that special damages must be specifically pleaded and strictly proved. 

See Mustapha Ramathan & Osman Kassim Ramathan v Century Bottling Co. 

Ltd, HCCS (Commercial Division) No. 431 of 2006; Eladam Enterprises Ltd v 

S.G.S (U) Ltd & others Civil Appeal No. 20 of 2002 [2004] UGCA 1.    
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I must point out that if you deduct a total of Shs. 7,521,000/= which was admitted 

from what is alleged to have been proved, the contested amount would ordinarily 

be Shs.5, 464,000/=. But this is not the case because it was submitted for the 

plaintiffs particularly Mr. Serutwe Bernard that the amount of Shs.2, 256,000/= 

admitted by the defendant is in respect of contracts that were entered into after 

this suit was filed. 

It does not relate to this claim. Following that submission which was made in 

reference to the documentary evidence on record, the contested amount would 

be Shs. 7,720,000/= whose breakdown I will consider per plaintiff as follows:   

(a)    Claim by Mwesigye Alfonse Katiti – PW1   

In the amended plaint PW1 claims for a sum of Shs. 2,310,000/=. It was his 

evidence that as at the time of filing this suit he had not been paid a sum of Shs. 

6,100,000/= arising from two contracts he entered into with the defendant in 

March 2009 and February 2009. Exhibit P1 (i) is the first contract dated 30th 

March 2009 for the amount of Shs. 2,600,000/= while Exhibit P1 (ii) dated 15th 

February 2009 is for the sum of Shs. 3,500,000/=.    

However, PW1 further testified that upon filing the suit, the defendant paid him 

a sum of Shs. 3,290,000/= leaving a balance of Shs. 2,600,000/=. It was his 

evidence that he executed all the works contracted to him and that the same was 

verified by the defendant’s officers. He also testified that previous payments for 

the other contracts he had with the defendant had been made without certificates 

of completion. Counsel for the plaintiff argued that if PW1 had not worked, his 

contract would have been terminated. He submitted that since the contract was 

not terminated Mr. Mwesigye had on a balance of probability proved that he was 

entitled to the net balance of Shs. 2,310,000/=.   

Counsel for the defendant submitted that PW1 told court lies during cross 

examination when he testified that he last executed works for the defendant in 
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2008 and yet there were contracts executed between PW1 and the defendant 

during March and February 2009.  Counsel prayed that PW1’s evidence be 

considered false.    

I find that the inconsistence in PW1’s evidence is minor because during re-

examination he clarified that he did the work for which he was contracted to do 

in 2009 as per exhibits P1 (i) and P1 (ii). I have carefully looked at exhibit P1 (i) 

under which this claim is made and I find that there was a provision under clause 

6.6 for termination of the contract for total non-performance on the part of the 

contractor. Non- performance was one of the conditions for fundamental breach 

which would terminate the contract immediately.    

If at all PW1 had not performed the contract the defendant would have notified 

him that the contract had terminated pursuant to clause 6.6 of the contract. There 

was no such notification. The only reason given for delay of payment as per 

exhibit P3 was freezing of the defendant’s account. In the circumstances, this 

court is convinced that PW1 has proved on a balance of probability that he 

performed work as per the contract and he was never paid the contractual sum of 

Shs. 2,600,000/= which comes to Shs. 2,310,000/= after tax.  I find that this sum 

is due and owing to PW1 and the defendant is accordingly ordered to pay.     

(b)  Claim by Bimanyomwe Robert – PW2   

According to the amended plaint PW2’s claim is Shs. 3,290,000/=. He testified 

that he performed works for the defendant for the above contract sum. DW 

testified at the hearing that only Shs. 1,410,000/= out of the entire claim was due 

and owing to PW2. He referred to exhibit D5 to show that this amount had been 

sent to PW2’s account but bounced on 24th January 2011 due to irregularity in 

the account details.    

I wish to point out that the contract sum under exhibit P1 (xxvii) was Shs. 

800,000/= while the contract sum under exhibit P1 (xxviii) was Shs. 1,500,000/=. 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
792 

 

The total sum under the two contracts would therefore be Shs. 2,300,000/= and 

not Shs. 3,290,000/= as claimed.   

However, in seeking to prove the claim counsel for the plaintiff relied on exhibit 

D5 and submitted that on the second page of that exhibit in line 8, on 24th 

January 2011 under reference 5482098 a sum of Shs. 1,410,000/= appears 

against PW2’s name. In addition to that sum, counsel submitted that in line 35 

of exhibit D5 on 30th June 2011 under reference 713296 BWO3 a sum of Shs. 

1,880,000/= appears against PW2’s name. In arriving at the sum of Shs. 

3,290,000/= the two sums were added up.     

The defendant already acknowledged the sum of Shs. 1,410,000/= as due to PW2 

and I find that he is entitled to the same.  I am not at all convinced that the entry 

on 30th June 2011 was in respect of PW2’s claim. That entry was not indicated 

in the usual way as other entries. PW2’s name is even outside that column 

implying that it could have appeared there by mistake. This court cannot use it 

as a basis for his claim especially given that the figure there does not tally with 

the contract sum in exhibit P1 (xxvii). I therefore deny part of that claim and 

instead find that in addition to the sum of Shs. 1,410,000/= that is admitted, the 

sum Shs. 800,000/= is due and owing to PW2 under exhibit P1 (xxvii) and I order 

that a total sum of Shs. 2,210,000/= inclusive of what was admitted be paid to 

him.    

c) Claim by Serutwe Bernard – PW3   

In the amended plaint PW3 claimed Shs. 5,875,000/=. It was his evidence that 

he performed the works but the defendant did not pay him the sum of Shs. 

4,940,000/= arising out of the contracts entered into between the two parties. The 

contract sum under contract number MB/04/09/40, exhibit P1 (xxiii) is Shs. 

990,000/=. Under contract number MB/04/09/22, (exhibit P1 (xxiv)) the contract 

sum is Shs. 700,000/=. Under contract number MB/04/09/12, (exhibit P1 (xxv)) 
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the contract sum is Shs. 1,750,000/= while the contract sum under contract 

number MB/04/09/12, (exhibit P1 (xxvi)) is Shs. 1,500,000/=. This comes to a 

total sum of Shs. 4,940,000/=. It seems that PW3 abandoned the rest of his claim 

as stated in the amended plaint. He testified that after filing the suit he was 

subsequently paid Shs. 1,410,000/= leaving a balance of Shs. 3,530,000/=. He 

also testified that he executed the work for which he was contracted and the same 

was certified by Mr. Kasimbazi and Mr. Gaigana although he got no copy of the 

certificate of completion of the work.    

It was the evidence of DW that the defendant acknowledged the sum of Ushs. 

2,256,000/= as due to PW3. The sum of Ushs 2,256,000 subtracted from Ushs 

3,530,000/= leaves a balance of Ushs. 1,274,000. DW1 also testified that exhibits 

D6 and D8 were duly approved payment vouchers. I have looked at exhibits D6 

and D8 and as submitted by counsel for the plaintiffs, I find that they relate to 

different contracts, namely MB/10/010/18 and MB/10/010/06. Those are not the 

contracts in issue and for that matter what is admitted does not extinguish the 

defendant’s liability in this case.    

In the premises, I find that PW3 has proved on a balance of probability that he 

did work  

for which he was partly paid leaving an amount of Shs. 3,530,000/= due and 

owing to him. I accordingly order the defendant to pay that amount to him.   

(d)  Claim by Byabashaija Edward-P4   

In the amended plaint, it was stated that the special damages due to Byabashaija 

Edward was a sum of Shs. 2,400,000/=. Since this amount is admitted by the 

defendant, I order that the defendant pays it to the claimant less tax.    

(e) Kiwanuka Geoffrey-P5   
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According to the amended plaint Kiwanuka Geoffrey’s claim is Shs. 

1,645,000/=. Since this amount is admitted by the defendant, I order that the 

defendant pays it to the claimant.    

The above evaluation of evidence shows that while Shs. 22,498,000/= was 

pleaded only Shs. 11,905,000/= was proved to the satisfaction of this court 

including the amount that was admitted.   

3) Interest on the sum of Ushs 168,470,000 at 25% per annum from June 2009 

till payment in full.  

 The amended plaint filed in this case was for a claim of Shs. 22,498,000/=. The 

claim for interest is based on a figure of Shs. 168,470,000/= which is alleged to 

have been due and owing as at the time this suit was filed. I however, do not see 

any mention of that figure in the original plaint that was amended. In the 

premises, it is my considered opinion that that amount which was never pleaded 

cannot be the basis for an award of interest. While it is true that that amount is 

mentioned in the amended plaint and the bulk of it said to have been paid by the 

defendant, no documents showing dates of payments were tendered in evidence. 

It therefore remains a mere allegation that that was the amount due and owing as 

at the time this suit was filed. For that reason I decline to consider the issue of 

interest based on that figure. I will instead award interest on the amount that was 

pleaded and proved.    

Section 26(2) of the Civil Procedure Act Cap. 71 empowers this court to award 

interest for any period prior to the institution of the suit. Award of interest is 

discretionary. The basis of an award of interest is that the defendant has kept the 

plaintiff out of his money and the defendant has had the use of it himself. So he 

ought to compensate the plaintiff accordingly as per Lord Denning in Harbutt’s 

“Plasticine” Ltd v Wayne Tank and Pump Co. Ltd (1970) 1 QB 447.  The 
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Supreme Court has upheld this principle in the case of Sietco v Noble Builders 

(U) Ltd Civil Appeal No. 31 of 1995.    

In the instant case, there are a number of contracts involved. They had different 

commencement and finishing dates. Although exhibit P2 indicates that works 

were completed by June 2009, some contracts that form the basis of these claims 

like that of Mr. Serutwe were signed as late as September 2009. I will therefore 

look at the individual claims that have been proved and award interests.    

a) Mr. Mwesigye Alfonse Katiti   

According to clause 9 of the contract for Mr. Mwesigye that was not paid for 

work was to be completed by 31st June 2009. I find that payment was due upon 

completion of the work. The defendant denied PW1 use of his money from that 

date. However, giving the defendant a grace period of two months which could 

have been used for processing payment, I would award interest on the Shs. 

2,310,000/= due to him at the rate of 18% per annum from September 2009 until 

payment in full and it is accordingly awarded.   

b) Bimanyomwe Robert – PW2   

According to the contract of Mr. Bimanyowe signed on 1st July 2009, the 

duration was up to 31st October 2009. The contract sum was Shs. 800,000/=. 

However, giving the defendant a grace period of two months which could have 

been used for processing payment, I would award interest of 18% per annum on 

that amount from January 2010 until payment in full and it is accordingly 

awarded.   

The second contract of 3rd January 2012 was ending on 31st March 2010. The 

amount was Shs. 1,500,000/=. Giving the defendant the grace period of two 

months which could have been used for processing payment, I would award 

interest at the rate of 18% from June 2010 until payment in full and it is 

accordingly awarded.    
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c) Serutwe Bernard – PW3   

It was not stated under which contracts Mr. Serutwe’s claims remained unpaid. 

But going by the date of the last contract and taking into account the grace period 

for processing payments, I would ward interest on the sum of Shs. 3,530,000/= 

due to him from December 2009 until payment in full and it is accordingly 

awarded.   

(d)  Byabashaija Edward   

The particular contract under which this claim is made was not stated as there 

are several of them but I note that the last one was to be completed in June 2009. 

In the circumstances, I award interest on the sum of Shs. 2,400,000/= less tax at 

18% per annum from September 2009 until payment in full.    

(e) Kiwanuka Geoffrey   

I was not able to locate Mr. Kiwanuka’s contract that formed the basis of his 

claim. However, from his witness statement he did the work between 2008 and 

2009. His claim was admitted. In the circumstances, I will use the common 

period of June 2009 as the completion date and award interest on the Shs. 

1,645,000/= due to him at 18% per annum from August 2009 until payment in 

full.    

(4)   General damages for breach of contract   

General damages are as such as the law would presume to be the natural or 

probable consequence of the act complained of on account of the fact that they 

are its immediate, direct and proximate result. Per Lord Macnaghten in Stroms v 

Hutchinson [1905] A.C 515.   

The plaintiffs adduced evidence to show that they suffered inconvenience arising 

from the defendant’s failure to pay them.  PW1 testified that upon the defendant’s 

failure to pay, he mobilized the rest of the plaintiffs to petition the Resident 

District Commissioner to assist them recover the money.  It was also his evidence 
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that a letter was written to the defendants demanding for payment, various 

meetings were convened with a view to obtaining their payment without success. 

Evidence was also adduced that most of the plaintiffs had borrowed money in 

order to perform the contracts with the defendant but the failure to obtain their 

payment resulted into some of them selling off their properties to meet their loan 

obligations. Others had to flee their homes for fear of being arrested  

while some were arrested and imprisoned on account of the debts.    

During cross examination DW1 acknowledged meeting some of the plaintiffs 

who were following up the issue of bounced payments with regard to their 

claims. This corroborates the plaintiff’s version of the story. I do not agree with 

the submission of counsel for the defendant that the plaintiffs were paid. This is 

because some payments were advanced after the filing of this suit while other 

payments due were later on admitted by the defendant during the hearing of the 

matter.    

I find that the plaintiffs suffered inconvenience due to the direct actions of the 

defendant. It is common for government institutions to enter into contracts and 

fail to honour their obligations thereby causing untold suffering to the innocent 

party. This practice must be discouraged. I therefore find the sum of Shs. 

15,000,000/= adequate to atone for the hardships and inconveniences the 

plaintiffs were subjected to and I accordingly award it as general damages.    

(5)   Interest on General damages at court rate from date of judgment till payment 

in full.   

The award of Interest on general damages is a matter of discretion of the court 

as was observed by Okello J (as he then was). In the case of Superior 

Construction and Engineering Ltd vs. Notay Engineering Industries (Ltd) High 

Court Civil Suit No 702 of 1989. In exercise of that discretion, I award the 
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plaintiffs interest on the general damages at a rate of 8% per annum from the date 

of judgment till payment in full.     

(6)   Punitive damages   

Counsel for the plaintiff conceded that punitive damages were not particularized 

in the plaint and consequently abandoned the remedy. Therefore, the prayer for 

punitive damages is denied.   

(7) Costs of the suit.   

I find the prayer for costs justifiable because costs must follow the event.  Since 

the plaintiffs are the successful party, I will award costs of this suit to them.   

In the result, judgment is entered for the above five successful plaintiffs against 

the defendant in the following terms: -   

(a) It is declared that the plaintiffs whose claims were outstanding as indicated 

above are entitled to payments as proved.   

(b) It is ordered that the plaintiffs whose respective claims have been proved as 

above be paid by the defendant.  

(c) Interest of 18% p.a is awarded to the respective plaintiffs as particularized 

above.   

(d) Shs. 15,000,000 is awarded as general damages.   

(e) Interest on the general damages is awarded at a rate of 8% per annum from 

the date of judgment till payment in full.   

(f) Costs are awarded to the said plaintiffs. I so order. Dated this 31st day of 

August 2012 Hellen Obura JUDGE.  

Delivered in chambers at 4.00 pm in the presence of Mr. John Kabandize for the 

plaintiffs. Parties and counsel for the defendant were absent. JUDGE 31/08/2012   

Departure from Pleadings Under order 6 rule 7, it is provided that: “No pleading 

shall, not being a petition or application, except by way of amendment, raise any 
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new ground of claim or contain any allegation of fact inconsistent with the 

previous pleadings of the party pleading that pleading.”   

 This is intended to prevent surprise at the trial. See:  Darcy v Jones (1959) EA 

121 Joseph Yiga Magandazi v Andrew Maviri, HCMA 990 of 2014 (Commercial 

Division).   

It also follows that evidence at the trial must be given in relation to a party’s 

pleadings. Various authorities are available where the issue of departure from 

pleadings has been dealt with.  In Mohan Musisi Kiwanuka V Asha Chand – 

SCCA 14/2002, it was observed that a party’s departure from his/her pleadings 

is a good ground for rejecting the evidence and such a litigant may be taken to 

be a liar.  Also see A. N. Biteremo Vrs. Damascus MunyandaSituma – CA 15/91.   

The above decision was also relied on in Sebughingiriza Vrs. Attorney General 

in HCCS 251/2012 where Justice Monica Mugenyi held that a party who departs 

from his pleadings and gives evidence contrary thereto would be deemed to be 

lying.  

 See: Mukasa v Bakireke [2009] 2 EA 255; Uganda Breweries v Uganda 

Railways Corporation [2002] 2 EA 634    

Amendment of Pleadings A party may find that his or her pleadings are not clear 

and may in such a case move court by way of amendment.  Sometimes, a need 

for amendment may arise from the other party adducing a new issue.    

The law provides for amendment with leave and amendment without leave of 

court.  In Matagala Vicent v URA HCCMA 25of 2013 (Comm Court) , Justice 

Hellen Obura  observed that: “Both counsel relied on the affidavits and based 

their submissions substantially on the principles governing the amendment of 

pleadings as has been stated by courts. The summary of those principles which I 

agree with are that;  
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1. Amendment sought before the commencement of the hearing of the case 

which pleadings the intended amendment relates, should be freely allowed if the 

amendment can be made without prejudice to the other party. Application for 

amendment should be made at the earliest stage of the proceedings;  

2. Where an amendment is not any different in quality from the cause of action 

it should be allowed. A court will therefore not exercise its discretion to allow 

an amendment which substitutes a distinctive cause of action for another or to 

change by means of the amendment the subject matter of the suit. The court will 

refuse to exercise its discretion where the amendment would change the action 

into one of a substantially different character;  

3. No amendment would be allowed which would prejudice the rights of the 

opposite party existing at the date of the proposed amendment. The amendment 

should not work injustice to the other side. An injury which can be compensated 

by the award of costs is not treated as an injustice;  

4. An amendment would be necessary within the meaning of Order 6 Rule 19 of 

the CPR if it is for the purpose of determining the real questions in controversy 

between the parties;  

5. Multiplicity of proceedings should be avoided as far as possible and all 

amendments which avoid such multiplicity should be allowed;  

6. An application made malafide should not be granted;  

7. No amendment should be allowed where it is expressly or impliedly prohibited 

by law (e.g Limitation).  

See: Gaso Transport Services (Bus) Ltd v Martin Adala Obene SCCA NO. 

4/1994; Lubowa Gyaviira & others v Makerere University HCMA NO. 

0471/2009.”   

Amendment with Leave Order 6 rule 19 CPR provides that: “The court may, at 

any stage of the proceedings, allow either party to alter or amend his or her 
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pleadings in such manner and on such terms as may be just, and all such 

amendments shall be made as may be necessary for the purpose of determining 

the real questions in controversy between the parties.”    

Amendment without leave The law allows both the plaintiff and the defendant to 

amend his or her pleadings without leave of court.    

Order 6 rule 20 provides that:  

“A plaintiff may, without leave, amend his or her plaint once at any time within 

twenty-one days from the date of issue of the summons to the defendant or, where 

a written statement of defence is filed, then within fourteen days from the filing 

of the written statement of defence or the last of such written statements”.   

Order 6 rule 21 provides that: “A defendant who has set up any counterclaim or 

setoff may without leave amend the counterclaim or setoff at any time within 

twenty-eight days of the filing of the counterclaim or setoff, or, where the 

plaintiff files a written statement in reply to the counterclaim or setoff, then 

within fourteen days from the filing of the written statement in reply.”   

See:  Gunter v Krall Investments (U) Ltd (Supra) where it was said that: “The 

terms of Order 6 rule 21 are very clear.  It is only a defendant who sets up a 

counterclaim or setoff that is entitled to amend his/her WSD without leave of 

court.  This is to be done within 28 days of filing the counter claim or set off, or 

within 14 days after the plaintiff’s reply to the counter claim or set off.  It would 

appear the CPR limits amendments without leave to plaintiffs only since a 

litigant who sets up a counterclaim thereby becomes a plaintiff to the 

counterclaim.  The litigant who sets up a setoff is also placed in the same position 

as a claimant who has to prosecute his claim.  It is also important to note that 

such amendment is limited to amendment of the setoff or counterclaim only.  The 

terms of respondent’s WSD have been set out above.  There is no counterclaim 

or setoff set up by the respondents against the applicants.  I have found no other 
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rule other than rule 21 of Order 6, which allows defendants to file an amended 

WSD apart from rule 19 of Order 6.  The latter allows amendments by any party 

to the suit after leave of court has been obtained.  It is thus apparent that the 

respondents had no right to file an amended WSD without leave of court.  The 

respondent’s amended WSD that was filed on 23/06/08 without leave of this 

court was therefore improperly filed.  It cannot be considered as a pleading in 

the main suit or for purposes of this application.”   

Apart from the cases specified as instances in which the parties can amend 

without leave, in all other cases, the parties must seek the permission of the court. 

After the lapse of the time within which pleadings can be amended, a party’s 

pleadings will be deemed to be closed and documents filed thereafter will be of 

no legal effect or consequence.   

Order 6 Rule 22 provides for disallowance of amendment in the following terms: 

“Where a party has amended his or her pleading under rule 20 or 21 of this Order, 

the opposite party may within fifteen days from the date of service upon or 

delivery to him or her of the duplicate of the amended document apply to the 

court to disallow the amendment or any part of it; and the court may, if satisfied 

that the justice of the case requires it, disallow the amendment or any part of it 

or allow it subject to such terms as to costs or otherwise as may be just.”   

Order 6 rule 23 provides for an amendment to be filed and served. It states: 

“Whenever any pleading is amended, the amended document shall be filed 

within the time allowed for amending the pleading; and where the filing occurs 

before the date specified in the summons for the appearance of or the entering of 

appearance by the defendant, then a duplicate of the amended document shall be 

served upon the opposite party in the manner provided for the service of a 

summons, but where the amended document is filed after that date, a duplicate 

of the amended document shall be delivered to the opposite party by the party 
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filing.”   

Rule 24 of Order 6 provides for reply to amendment. It states that: “Where any 

party has amended his or her pleading under rule 20 or 21 of this Order, the 

opposite party shall plead to the amended pleading or amend his or her pleading 

within the time he or she then has to plead, or within fifteen days of the service 

or delivery of the amendment, whichever shall last expire; and in case the 

opposite party has pleaded before the service or delivery of the amendment, and 

does not plead again or amend within the time above mentioned, he or she shall 

be deemed to rely on his or her original pleading in answer to that amendment.”   

Order 6 rule 25deals with failure to amend after order. It provides that: “If a party 

who has obtained an order for leave to amend does not amend accordingly within 

the time limited for that purpose by the order, or if no time is limited by the order 

then within fourteen days from the date of the order, he or she shall not be 

permitted to amend after the expiration of such limited time as aforesaid or the 

fourteen days, as the case may be, unless the time is extended by the court.”   

Under Order 6 rule 26, every pleading shall be signed by an advocate or by the 

party if he or she sues or defends in person.   

Effect of an Amendment The case of Dhanji Ramji v. Malde Timber Company 

(1970) EA 422 is significant for the holding that:  “While the amended pleading 

is conclusive as to the issues for determination, the original pleading may be 

looked at if it contains matter relevant to the issues (dictum of Newbold, JA in 

Eastern Radio Service v. R.J Patel (trading as tots) (1962) EA 818 applied).  

Newbold, JA said this: “Logic and common sense requires that an amendment 

should not automatically be treated as if it, and nothing else had ever existed”.    

Order 6 rule 30 (1) provides for striking out pleading. It states that: “The court 

may, upon application, order any pleading to be struck out on the ground that it 

discloses no reasonable cause of action or answer and, in any such case, or in 



  
I S A A C  C H R I S T O P H E R  L U B O G O   

 
804 

 

case of the suit or defence being shown by the pleadings to be frivolous or 

vexatious, may order the suit to be stayed or dismissed or judgment to be entered 

accordingly, as may be just.”   

In Blue Shield Insurance Company Ltd v Oguttu [2009] 2 EA 75, it was held that 

the power to strike out a pleading which ends in driving a party from the 

judgment seat should be used very sparingly and only in cases where the pleading 

is shown to be clearly untenable.   

The Plaint A plaint may be an ordinary plaint (under Order 7 CPR) or a specially 

endorsed plaint (under Order 36 CPR). The formalities to be complied with by a 

plaint are generally provided for under Order 7.  A plaint may be rejected under 

order 7 rule 11 of the CPR on the following grounds: (a) where it does not 

disclose a cause of action; (b) where the relief claimed is undervalued and the 

plaintiff, on being required by the court to correct the valuation within a time to 

be fixed by the court, fails to do so; (c) where the relief claimed is properly valued 

but an insufficient fee has been paid, and the plaintiff, on being required by the 

court to pay the requisite fee within a time to be fixed by the court, fails to do so; 

(d) where the suit appears from the statement in the plaint to be barred by any 

law; (e) where the suit is shown by the plaint to be frivolous or vexatious.    

Order 7 rule 12 provides that where a plaint is rejected the judge shall record an 

order to the effect with the reasons for the order.   

Under rule 13, the rejection of the plaint on any of the grounds hereinbefore 

mentioned shall not of its own force preclude the plaintiff from presenting a fresh 

plaint in respect of the same cause of action.   

The Written Statement of Defence This is governed by Order 8 of the Civil 

Procedure Rules.  A defendant sets up an answer to the claim through a written 

statement of Defence. According to rule 2 of Order 8, the defendant may set up 

a counterclaim or setoff. It provides that:  

“(1) A defendant in an action may set off, or set up by way of counterclaim 

against the claims of the plaintiff, any right or claim, whether the setoff or 
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counterclaim sounds in damages or not, and the setoff or counterclaim shall have 

the same effect as a cross-action, so as to enable the court to pronounce a final 

judgment in the same action, both on the original and on the cross-claim. But the 

court may on the application of the plaintiff before trial, if in the opinion of the 

court the setoff or counterclaim cannot be conveniently disposed of in the 

pending action, or ought not to be allowed, refuse permission to the defendant to 

avail himself or herself of it. (2) Where a defendant includes a counterclaim in 

the defence, the defendant shall accompany it with a brief summary of evidence 

to be adduced, a list of witnesses, a list of documents and a list of authorities to 

be relied on.”   

Under Order 8 Rule 7, where any defendant seeks to rely upon any grounds as 

supporting a right of counterclaim, he or she shall, in his or her statement of 

defence, state specifically that he or she does so by way of counterclaim.   

In Omumbejja Namusisi Naluwembe v Makerere University 

MISCELLANEOUS APPLICATION NO. 1199 OF 2013, Justice Byabashaija 

noted that: “It is a mandatory requirement under Order 8 r.7 CPR that where a 

defendant seeks to rely upon any ground as supporting a right of counterclaim, 

he or she must include the counterclaim in his written statement of defence. In 

the instant case there was no indication in the pleadings that the defendant 

intended to rely upon any ground as supporting a right of counterclaim in her 

written statement of defence.  Therefore, the Applicant cannot apply to amend 

the defence to include a counterclaim because a defence is not a separate suit but 

simply a defence to an action.  Given the above position of the law, it is erroneous 

for the Applicant to submit that the counterclaim is not a separate suit. It is further 

erroneous to maintain that a defence can be amended to incorporate a 

counterclaim, and that an application in that case would be for leave to amend 

the defence to introduce a counterclaim.  On the contrary, it is settled law that a 

counterclaim is a separate action pursuant to provisions of O.8 rr.12 and 13 CPR 

which stipulate that a counterclaim can be excluded as being more appropriate 
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to be filed as a separate suit, on application of the plaintiff or defendant to the 

counterclaim without even affecting the defence. See also: British General 

Insurance Co. Ltd. v. Moshanlul Sulank, CACA No. 30 of 1997; Charles Lwanga 

v. Centenary Rural Bank, SCCA No.33 of 1999.  Additionally, since a 

counterclaim is a separate action, an application seeking leave to amend the 

defence to introduce a counterclaim would in essence be seeking leave to amend 

pleadings to introduce a new cause of action; which would be legally untenable. 

See: Nambi v. Bunyoro General Merchants [1974] HCB 12. Such an application 

would not be granted because apart from amounting to exonerating a party from 

complying with provisions of the law, it would also involve a complete change 

in the nature of the action and set up an entirely different claim from that the a 

parties came to meet, and would require an entirely new counterdefence.  See: 

Biiso v. Tibamwenda [1991] HCB 92; Hill & Grant Ltd v. Hodson [1934] Ch. D 

53. The net effect is that the Applicant should have sought leave of court to file 

a counterclaim out of time, but not to amend the defence. She did not seek the 

leave and the application is incompetent, and it is dismissed with costs.”   

Order 8 rule 8 provides that: “Where a defendant by his or her defence sets up 

any counterclaim which raises questions between himself or herself and the 

plaintiff together with any other persons, he or she shall add to the title of his or 

her defence a further title similar to the title in a plaint, setting forth the names 

of all the persons who, if the counterclaim were to be enforced by cross-action, 

would be defendants to the cross-action and shall deliver to the court his or her 

defence for service on such of them as are parties to the action together with his 

or her defence for service on the plaintiff within the period within which he or 

she is required to file his or her defence”.  

In Nile Breweries Ltd v Bruno Ozunga t/a Nebbi Boss Stores HCCS No. 580 of 

2006, Justice Lameck Mukasa noted as follows: “In this case the Written 

Statement of Defence and counter-claim was drafted in such a way that 

paragraph 16 was followed with a prayer for judgment in favour of the defendant 
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and dismissal of the suit. This was followed by a section headed “COUNTER-

CLAIM”. Parties to the counter-claim were not indicated in a title.   

Mr. Okalany, Counsel for the Plaintiff submitted that the requirement under 

order 8 rule 8 CPR to add a title to a counter-claim is mandatory. Since the title 

was absent Counsel prayed that the counter-claim be struck off. He cited 

Sekiranda Musoke Yakobo Vs China Jie Fang (U) Ltd H.C.C. S. No 33 of 1996. 

In that case Counsel for the plaintiff applied for the counter-claim to be struck 

off for a similar reason that it offended Order 8 rule 8 CPR as it bore no title. 

Justice P. K. K. Onega upheld the objection. Also in Nampera Trading Co Vs 

Yusufu Ssemanye & Another (1973) ULR 171 it was held that a title to the 

counter claim is mandatory. Mr. Okalang submitted that a counter- claim is an 

independent suit and must have a title where the parties are described.   

Mr. Okecha for the plaintiff argued that the requirement for a title arises where 

other persons who are not parties to the suit are being introduced by the counter-

claim. He relied on the phrase “—the plaintiff together with any other persons –

“used in the rule.   

Rule 8 must be read in light of the other rules in Order 8 which concern a counter-

claim. Rule 2 provides for a defendant in an action to set up by way of counter-

claim against the claims of the plaintiff any right or claim and the counter-claim 

shall have the same effect as a cross-action so as to enable court pronounce 

judgement on both the original suit and on the counter-claim. Then rule 7 

requires the defendant when he or she seeks to rely upon any grounds as 

supporting a right of counter-claim to state in his/her statement of defence, 

specifically that he/she does so by way of counter-claim. Then rule 8 covers a 

situation where the defendant by counter- claim claims against the plaintiff 

together with another person. There is need for such other person to be clearly 

named. Thus the specific provisions in rule 8 which requires the defendant where 

by his defence sets up any counter-claim which raises questions between himself 

and the plaintiff together with any other persons to add to the title of his defence 
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a further title similar to the title in the plaint. That title should set forth the names 

of all the persons, who if the counter-claim were to be enforced by cross-action, 

would be defendant to the cross action. Then rule 9 provides for the summoning 

of such added party, if he is not yet a party to the suit and rule 10 for such party 

to appear as if has been served with summons to appear in the suit. Rules 11 and 

12 provide for what course any person added as a party to the counter-claim 

should take. The above provisions show that the requirement to make a title to 

the counter claim is mandatory where the claim is against the plaintiff together 

with another person as co respondents to the counter-claim.   

The defendant in paragraph 8 of his Written Statement of Defence clearly 

indicates in compliance with rule 7, that he will raise a counter-claim to the 

plaintiff’s suit for compensation and punitive damages. From the portion headed 

“Counter-claim” the defendant sets out his claim against the plaintiff. There is 

no other party to the defendant’s claim named. So the defendant’s claim is 

against the plaintiff solely and not against the plaintiff together with any other 

person. My opinion is that the requirement for a title in the counter-claim arises 

where the defendant claims against the plaintiff together with another person. 

This is necessary so that it is clear who, in addition to the plaintiff, the defendant 

claims against in the counter-claim and to make such a person a party to the suit. 

Otherwise, if such person is only named in the body of the counter-claim he 

would not be a party to the suit. In the premises I differ from the decisions in two 

cases referred to above.    

In the event I am wrong, it is my view that the defect is one of such which can 

be cured by amendment. To strike out the plaintiff’s counter-claim would in the 

circumstances mean the defendant filing another suit against the plaintiff, periods 

of limitation observed. To safeguard against multiplicity of suits and to save 

Court’s time and since the defendant, had in the event Court finds the counter-

claim defective, sought for an amend I find it safe to order an amendment of the 

defendant’s pleadings to include a title to the counter-claim.   
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Accordingly, the application to struck out the defendants Written Statement of 

Defence and counter-claim is rejected. Before I take leave of this matter, I must 

point out that I have studied the defendants Written Statement of Defence and 

counter –claim and I agree with counsel for the plaintiff that it shows poor 

draftsmanship. For example, when referring to the defendant/counter-claimant 

words like “I” “me” “my” are used which makes it appear as if it was the 

defendant personally drafting. However, negligence of counsel should not be 

visited on an innocent party.”   

It is possible under rule 9 to claim against person not party to the suit. It states 

that: “Where any such person as mentioned in rule 8 of this Order is not a party 

to the suit, he or she shall be summoned to appear by being served with a copy 

of the defence, which shall be served in accordance with the rules for regulating 

service of a summons.”   

Under rule 3, a defendant is required to make specific denials. It is thus provided 

that: “Every allegation of fact in the plaint, if not denied specifically or by 

necessary implication, or stated to be not admitted in the pleading of the opposite 

party, shall be taken to be admitted, except as against a person under disability; 

but the court may in its discretion require any facts so admitted to be proved 

otherwise than by that admission.”   

A defendant is however not bound to plead to damages since they are in all cases 

deemed to be put in issue (Order 8 rule 4).   

A counterclaim can survive if a suit is dismissed. Rule 13 of Order 8 provides 

that:  

“If, in any case in which the defendant sets up a counterclaim, the suit of the 

plaintiff is stayed, discontinued or dismissed, the counterclaim may nevertheless 

be proceeded with.”       

What is Set-off?  

The doctrine of set-off is provided by the Order-8, Rule-6, of Civil Procedure 

Code. Set –off may be defined as the extinction of two person’s reciprocal debts 
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against each other. Set off happens when both the plaintiff and defendant are 

debtors as well as creditors against each other. It is a reciprocal recovery of debts 

of two persons.  

Let us suppose, A files a suit for recovery of money amounting to Rs. 25,000 

against B. B says that A took a loan from him, amounting to Rs. 20,000 which is 

legally recoverable from A by a separate suit. And claims set off of Rs. 20,000 

from the claim of A amounting to Rs.25, 000. If the claim of set off is proved 

and if the claim is not barred by the law of limitation or resjudicata, B need not 

to pay the whole amount of claim of A. Making minus of Rs.20, 000 as set off, 

from the claim of A amounting to Rs. 25,000, B needs to pay only the rest amount 

of Rs.5, 000 to A. This is called set off.  

The following three conditions are necessary to entitle a defendant to claim set 

off:  

1) The suit must be for recovery of money.  

2) The amount claimed for set off must be ascertained sum of money. If the 

amount is not ascertained, then the set off does not lie. The sum of money, 

claimed for set off must be legally recoverable. Where the plaintiff is not legally 

bound to pay the money by virtue of the law of limitation or resjudicata, set off 

does not lie. And the amount of money to be set off must not exceed the 

pecuniary jurisdiction of court.  

3) Both the plaintiff and defendant must fill in the defendant’s claim to set off 

the same character as they fill in the plaintiff’s suit.  

4) The money must be recoverable by the defendant or by all the defendants 

where there are more than one, from the plaintiff or the plaintiffs where there are 

more than one.  

Set off may be legal set off or equitable set off.  

What is Counter Claim.  

Order 8, Rules 6A to 6G, of the Civil Procedure Code deal with the principle of 

Counter claims by the defendants.  
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When a suit is filed by the plaintiff it may happen that the defendant also has any 

right or claim in respect of a cause of action as against the plaintiff for which he 

is legally entitled to bring a separate suit. In that event he need not to bring a 

separate suit against the plaintiff for his cause of action. He may file a plaint for 

his claim with the written statement in the same suit filed by the plaintiff against 

him, without bringing a separate suit. This plaint filed by the defendant with the 

written statement is called counter claim.  

 Where any defendant seeks to rely upon any ground as supporting a right of 

counter claim, he shall, in his written statement, state specifically that he does so 

by way of a counterclaim. The counter claim can not in any case exceed the 

pecuniary limit of the Court’s jurisdiction. The plaintiff shall be at liberty to file 

a written statement in answer to the counter claim. Such counter claim shall have 

the same effect as a cross suit. The counter claim shall be treated as a plaint and 

shall be governed by the rules applicable to the plaints.  

If the plaintiff contends that the defendant’s claim ought not to be disposed of by 

way of a counter claim but by an independent suit, the court may, if so satisfied, 

pass an order to that effect.  

Where in any suit counter claim is established and any balance is found due to 

the plaintiff or the defendant, as the case may be, the court may give judgment 

to the party entitled to the balance.  

The rules relating to the written statement by a defendant shall apply to a written 

statement filed by the plaintiff in answer to the counter claim.  

The court can pronounce a final judgment in that suit, both on the original claim 

and on the counter claim. If the plaintiff’s original suit is dismissed for default, 

the counter claim shall alone proceed to the final judgment as an independent 

suit.  

Distinction between Set- off and Counter claim.  

Order 8, Rule 6, of Civil Procedure Code deals with set off whereas Order 8 

Rules 6A to 6G of Civil Procedure Code deal with counter claim.  
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The distinctions of set off and counter claim may be shown in the following 

tabular form: -  

 Set off Counter Claim  

1. A set off is a statutory defence against the plaintiff’s action.  

Whereas counter claim is substantially a cross action.  

2. A set off is a ground of defence, it is a shield as well as sword.  

While counter claim is a weapon of defence.  

3. A set off, if established, affords an answer to the plaintiff’s claim wholly.  

Counter claim enables a defendant to enforce a claim against the plaintiff 

effectually as in an independent action.  

1. In case of set off, if plaintiff’s suit is stayed, discontinued or extinguishes 

the claim of set off in that suit.  

2. Whereas in such event counter claim may be proceeded with.  

5. Set off must be for an ascertained sum or it must arise out of the same 

transaction as the plaintiff’s claim.  

A counter claim however need not arise out of the same transaction.  

6. The amount of set off must be less than or equal to the amount claimed by the 

plaintiff.  

In counter claim the amount may be greater than the claim of plaintiff.  

7. In case of set off plaintiff can show that it was barred by law when he 

commenced his.  

In case of counter claim, it is enough to show by the plaintiff that it was barred 

when it was pleaded.  

Action. It is not enough to prove that it was barred when it was pleaded. 
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